CHAPTER 135

HOUSE BILL No. 2656
(Amends Chapter 11)

AN AcCT concerning the code of civil procedure; amending K.S.A. 8-113a, 21-4311, 21-4623,
21-4624, 21-4634, 21-4718, 22-2408, 22-2516, 22-2807, 22-2901, 22-2902, 22-3208, 22-
3212, 22-3302, 22-3305, 22-3428, 22-3428a, 22-3501, 22-3502, 22-3603, 22-3608, 22-
3609, 22-3609a, 22-3707, 22-3902, 22-4006, 22-4904, 22-4905, 22-4907, 23-4,107, 23-
701, 26-503, 26-510, 59-807, 59-2947, 59-29al4, 59-29b47, 59-3052, 60-101, 60-102,
60-103, 60-104, 60-201, 60-202, 60-203, 60-204, 60-205, 60-207, 60-208, 60-209, 60-
210, 60-211, 60-212, 60-213, 60-214, 60-215, 60-217, 60-218, 60-219, 60-220, 60-221,
60-222, 60-223, 60-223a, 60-223b, 60-224, 60-225, 60-227, 60-228, 60-229, 60-230, 60-
231, 60-232, 60-235, 60-236, 60-238, 60-239, 60-240, 60-241, 60-242, 60-243, 60-244,
60-245a, 60-246, 60-247, 60-248, 60-249, 60-249a, 60-250, 60-251, 60-252, 60-252a, 60-
252b, 60-254, 60-255, 60-257, 60-258, 60-258a, 60-259, 60-260, 60-261, 60-262, 60-263,
60-264, 60-265, 60-266, 60-267, 60-268, 60-270, 60-271, 60-301, 60-302, 60-304, 60-
305, 60-305a, 60-306, 60-307, 60-309, 60-310, 60-311, 60-312, 60-313, 60-612, 60-712,
60-731, 60-735, 60-738, 60-739, 60-740, 60-904, 60-1005, 60-1006, 60-1009, 60-1011,
60-1207, 60-1305, 60-1629, 60-2002, 60-2103, 60-2103a, 60-2414, 60-2604, 60-2801, 60-
2802, 60-2803, 60-3106, 60-31a05, 60-4109, 60-4112, 60-4113, 60-4116, 61-2709, 61-
2904, 61-2912, 61-3002, 61-3006, 61-3101, 61-3103, 61-3105, 61-3201, 61-3301, 61-
3304, 61-3504, 61-3508, 61-3509, 61-3511, 61-3512, 61-3513, 61-3604, 61-3701,
61-3702, 61-3705, 61-3807, 61-3808, 61-3902, 61-3904 and 61-3905 and K.S.A. 2009
Supp. 8-235, 8-259, 8-1002, 8-1020, 21-4316, 22-3437, 22-3717, 26-505, 26-506, 26-507,
26-508, 38-2229, 38-2255, 38-2258, 38-2305, 38-2329, 38-2343, 38-2350, 38-2362, 38-
2371, 38-2373, 38-2374, 38-2381, 59-2401a, 60-206, 60-216, 60-226, 60-233, 60-234,
60-237, 60-245, 60-253, 60-256, 60-303, 60-308, 60-736, 60-1007, 60-1505, 60-1607, 60-
2102, 60-2409, 60-3503, 60-4107, 61-2707, 61-3703 and 77-503 and repealing the ex-
isting sections; also repealing K.S.A. 59-2947, as amended by section 11 of 2010 House
Bill No. 2364, 59-3052, as amended by section 12 of 2010 House Bill No. 2364, 60-248a
and 60-258b and K.S.A. 2009 Supp. 38-2229, as amended by section 3 of 2010 House
Bill No. 2364, 38-2343, as amended by section 8 of 2010 House Bill No. 2364, and 60-
206, as amended by section 14 of 2010 House Bill No. 2364.

Be it enacted by the Legislature of the State of Kansas:

New Section 1. (a) Citation of section. This section may be cited as
the uniform interstate depositions and discovery act.

(b)  Definitions. In this section:

(1) “Foreign jurisdiction” means a state other than this state or a
foreign country.

(2) “Foreign subpoena” means a subpoena issued under authority of
a court of record of a foreign jurisdiction.

(3)  “Person” means an individual, corporation, business trust, estate,
trust, partnership, limited liability company, association, joint venture,
public corporation, government or political subdivision, agency or instru-
mentality or any other legal or commercial entity.

(4) “State” means a state of the United States, the district of Colum-
bia, Puerto Rico, the United States Virgin islands, a federally recognized
Indian tribe or any territory or insular possession subject to the jurisdic-
tion of the United States.

(5) “Subpoena” means a document, however denominated, issued
under authority of a court of record requiring a person to:

(A) Attend and give testimony at a deposition;

(B) produce and permit inspection and copying of designated books,
documents, records, electronically stored information or tangible things
in the possession, custody or control of the person; or

(C) permit inspection of premises under the control of the person.

(c) Issuance of subpoena. (1) To request issuance of a subpoena under
this section, a party must submit a foreign subpoena to a clerk of court
in the county in which discovery is sought to be conducted in this state.
A request for the issuance of a subpoena in this state under this section
does not constitute an appearance in the courts of this state.

(2) When a party submits a foreign subpoena to a clerk of court in
this state, the clerk, in accordance with that court’s procedure, must
promptly issue a subpoena for service on the person to which the foreign
subpoena is directed.

(3) A subpoena under subsection (c)(2) must:

(A) Incorporate the terms used in the foreign subpoena; and

(B) contain or be accompanied by the names, addresses and tele-
phone numbers of all counsel of record in the proceeding to which the
subpoena relates and of any party not represented by counsel.

(d)  Service of subpoena. A subpoena issued by a clerk of court under
subsection (c¢) must be served in compliance with K.S.A. 60-303, and
amendments thereto.



(e) Deposition, production and inspection. K.S.A. 60-245 and 60-
245a, and amendments thereto, apply to subpoenas issued under subsec-
tion (c).

(f) Application to court. An application to the court for a protective
order or to enforce, quash or modify a subpoena issued by a clerk of court
under subsection (c¢) must comply with the statutes of this state and be
submitted to the court in the county in which discovery is to be con-
ducted.

(g)  Uniformity of application and construction. In applying and con-
struing this uniform act, consideration must be given to the need to pro-
mote uniformity of the law with respect to its subject matter among states
that enact it.

(h)  Application to pending action. This section applies to requests for
discovery in cases pending on the effective date of this section.

Sec. 2. K.S.A. 8-113a is hereby amended to read as follows: 8-113a.
An operator of a place of business for garaging, repairing, parking or
storing vehicles for the public, in which a vehicle remains unclaimed for
a period of thirty{30) 30 days, shall within five<{5) seven days after the
expiration of that period, report the vehicle as unclaimed to the depart-
ment. A vehicle left by its owner whose name and address are known to
the operator or an employee of the operator is not considered unclaimed.
A person who fails to report a vehicle as unclaimed in accordance with
this section is guilty of a misdemeanor and upon conviction, shall be
punished by a fine of not more than ten-dollars<{$10) $10 for each day

such failure to report continues.

Sec. 3. K.S.A. 2009 Supp. 8-235 is hereby amended to read as fol-
lows: 8-235. (a) No person, except those expressly exempted, shall drive
any motor vehicle upon a highway in this state unless such person has a
valid driver’s license. No person shall receive a driver’s license unless and
until such person surrenders or with the approval of the division, lists to
the division all valid licenses in such person’s possession issued to such
person by any other jurisdiction. All surrendered licenses or the infor-
mation listed on foreign licenses shall be returned by the division to the
issuing department, together with information that the licensee is now
licensed in a new jurisdiction. No person shall be permitted to have more
than one valid license at any time.

(b) Any person licensed under the motor vehicle drivers’ license act
may exercise the privilege granted upon all streets and highways in this
state and shall not be required to obtain any other license to exercise such
privilege by any local authority. Nothing herein shall prevent cities from
requiring licenses of persons who drive taxicabs or municipally franchised
transit systems for hire upon city streets, to protect the public from drivers
whose character or habits make them unfit to transport the public. If a
license is denied, the applicant may appeal such decision to the district
court of the county in which such city is located by filing within 10 14
days after such denial, a notice of appeal with the clerk of the district
court and by filing a copy of such notice with the city clerk of the involved
city. The city clerk shall certify a copy of such decision of the city gov-
erning body to the clerk of the district court and the matter shall be
docketed as any other cause and the applicant shall be granted a trial of
such person’s character and habits. The matter shall be heard by the court
de novo in accordance with the code of civil procedure. The cost of such
appeal shall be assessed in such manner as the court may direct.

(c) Any person operating in this state a motor vehicle, except a mo-
torcycle, which is registered in this state other than under a temporary
thirty-day permit shall be the holder of a driver’s license which is classified
for the operation of such motor vehicle, and any person operating in this
state a motorcycle which is registered in this state shall be the holder of
a class M driver’s license, except that any person operating in this state a
motorcycle which is registered under a temporary thirty-day permit shall
be the holder of a driver’s license for any class of motor vehicles.

(d) No person shall drive any motorized bicycle upon a highway of
this state unless: (1) Such person has a valid driver’s license which entitles
the licensee to drive a motor vehicle in any class or classes; (2) such person
is at least 15 years of age and has passed the written and visual exami-
nations required for obtaining a class C driver’s license, in which case the
division shall issue to such person a class C license which clearly indicates
such license is valid only for the operation of motorized bicycles; or (3)
such person has had their driving privileges suspended, for a violation



other than a violation of K.S.A. 8-1567 or 8-1567a, and amendments
thereto, and has made application to the division for the issuance of a
class C license for the operation of motorized bicycles, in accordance with
paragraph (2), in which case the division shall issue to such person a class
C license which clearly indicates such license is valid only for the oper-
ation of motorized bicycles.

(e) Violation of this section shall constitute a class B misdemeanor.

Sec. 4. K.S.A. 2009 Supp. 8-259 is hereby amended to read as fol-
lows: 8-259. (a) Except in the case of mandatory revocation under K.S.A.
8-254 or 8-286, and amendments thereto, mandatory suspension for an
alcohol or drug-related conviction under subsection (b) of K.S.A. 8-1014,
and amendments thereto, mandatory suspension under K.S.A. 8-262, and
amendments thereto, or mandatory disqualification of the privilege to
drive a commercial motor vehicle under subsection (a)(1)(A), (a)(1)(B),
(a)(1)(C), (a)(2)(A), (a)(3)(A) or (a)(3)(B) of K.S.A. 8-2,142, and amend-
ments thereto, the cancellation, suspension, revocation, disqualification
or denial of a person’s driving privileges by the division is subject to
review. Such review shall be in accordance with the act for judicial review
and civil enforcement of agency actions. In the case of review of an order
of suspension under K.S.A. 8-1001 et seq., and amendments thereto, or
of an order of disqualification under subsection (a)(1)(D) of K.S.A. 8-
2,142, and amendments thereto, the petition for review shall be filed
within 10 14 days after the effective date of the order and venue of the
action for review is the county where the administrative proceeding was
held or the county where the person was arrested. In all other cases, the
time for filing the petition is as provided by K.S.A. 77-613, and amend-
ments thereto, and venue is the county where the licensee resides. The
action for review shall be by trial de novo to the court. The court shall
take testimony, examine the facts of the case and determine whether the
petitioner is entitled to driving privileges or whether the petitioner’s driv-
ing privileges are subject to suspension, cancellation or revocation under
the provisions of this act. Unless the petitioner’s driving privileges have
been extended pursuant to subsection (o) of K.S.A. 8-1020, and amend-
ments thereto, the court on review may grant a stay or other temporary
remedy pursuant to K.S.A. 77-616, and amendments thereto, after con-
sidering the petitioner’s traffic violations record and liability insurance
coverage. If a stay is granted, it shall be considered equivalent to any
license surrendered. If a stay is not granted, trial shall be set upon 20 21
days” notice to the legal services bureau of the department of revenue.
No stay shall be issued if a person’s driving privileges are canceled pur-
suant to K.S.A. 8-250, and amendments thereto.

(b) The clerk of any court to which an appeal has been taken under
this section, within 0 14 days after the final disposition of such appeal,
shall forward a notification of the final disposition to the division.

Sec. 5. K.S.A. 2009 Supp. 8-1002 is hereby amended to read as fol-
lows: 8-1002. (a) Whenever a test is requested pursuant to this act and
results in either a test failure or test refusal, a law enforcement officer’s
certification shall be prepared. If the person had been driving a com-
mercial motor vehicle, as defined in K.S.A. 8-2,128, and amendments
thereto, a separate certification pursuant to K.S.A. 8-2,145, and amend-
ments thereto, shall be prepared in addition to any certification required
by this section. The certification required by this section shall be signed
by one or more officers to certify:

(1)  With regard to a test refusal, that: (A) There existed reasonable
grounds to believe the person was operating or attempting to operate a
vehicle while under the influence of alcohol or drugs, or both, or to be-
lieve that the person had been driving a commercial motor vehicle, as
defined in K.S.A. 8-2,128, and amendments thereto, or is under 21 years
of age while having alcohol or other drugs in such person’s system; (B)
the person had been placed under arrest, was in custody or had been
involved in a vehicle accident or collision; (C) a law enforcement officer
had presented the person with the oral and written notice required by
K.S.A. 8-1001, and amendments thereto; and (D) the person refused to
submit to and complete a test as requested by a law enforcement officer.

(2) With regard to a test failure, that: (A) There existed reasonable
grounds to believe the person was operating a vehicle while under the
influence of alcohol or drugs, or both, or to believe that the person had
been driving a commercial motor vehicle, as defined in K.S.A. 8-2,128,
and amendments thereto, or is under 21 years of age while having alcohol



or other drugs in such person’s system; (B) the person had been placed
under arrest, was in custody or had been involved in a vehicle accident
or collision; (C) a law enforcement officer had presented the person with
the oral and written notice required by K.S.A. 8-1001, and amendments
thereto; and (D) the result of the test showed that the person had an
alcohol concentration of .08 or greater in such person’s blood or breath.

(3)  With regard to failure of a breath test, in addition to those matters
required to be certified under subsection (a)(2), that: (A) The testing
equipment used was certified by the Kansas department of health and
environment; (B) the testing procedures used were in accordance with
the requirements set out by the Kansas department of health and envi-
ronment; and (C) the person who operated the testing equipment was
certified by the Kansas department of health and environment to operate
such equipment.

(b) For purposes of this section, certification shall be complete upon
signing, and no additional acts of oath, affirmation, acknowledgment or
proof of execution shall be required. The signed certification or a copy
or photostatic reproduction thereof shall be admissible in evidence in all
proceedings brought pursuant to this act, and receipt of any such certi-
fication, copy or reproduction shall accord the department authority to
proceed as set forth herein. Any person who signs a certification submit-
ted to the division knowing it contains a false statement is guilty of a class
B nonperson misdemeanor.

(c) When the officer directing administration of the testing deter-
mines that a person has refused a test and the criteria of subsection (a)(1)
have been met or determines that a person has failed a test and the criteria
of subsection (a)(2) have been met, the officer shall serve upon the person
notice of suspension of driving privileges pursuant to K.S.A. 8-1014, and
amendments thereto. If the determination is made while the person is
still in custody, service shall be made in person by the officer on behalf
of the division of vehicles. In cases where a test failure is established by
a subsequent analysis of a breath, blood or urine sample, the officer shall
serve notice of such suspension in person or by another designated officer
or by mailing the notice to the person at the address provided at the time
of the test.

(d) In addition to the information required by subsection (a), the law
enforcement officer’s certification and notice of suspension shall contain
the following information: (1) The person’s name, driver’s license number
and current address; (2) the reason and statutory grounds for the suspen-
sion; (3) the date notice is being served and a statement that the effective
date of the suspension shall be the 30th day after the date of service; (4)
the right of the person to request an administrative hearing; and (5) the
procedure the person must follow to request an administrative hearing.
The law enforcement officer’s certification and notice of suspension shall
also inform the person that all correspondence will be mailed to the per-
son at the address contained in the law enforcement officer’s certification
and notice of suspension unless the person notifies the division in writing
of a different address or change of address. The address provided will be
considered a change of address for purposes of K.S.A. 8-248, and amend-
ments thereto, if the address furnished is different from that on file with
the division.

(e) If a person refuses a test or if a person is still in custody when it
is determined that the person has failed a test, the officer shall take any
license in the possession of the person and, if the license is not expired,
suspended, revoked or canceled, shall issue a temporary license effective
until the 30th day after the date of service set out in the law enforcement
officer’s certification and notice of suspension. If the test failure is estab-
lished by a subsequent analysis of a breath or blood sample, the temporary
license shall be served together with the copy of the law enforcement
officer’s certification and notice of suspension. A temporary license issued
pursuant to this subsection shall bear the same restrictions and limitations
as the license for which it was exchanged. Within five seven days after
the date of service of a copy of the law enforcement officer’s certification
and notice of suspension the officer’s certification and notice of suspen-
sion, along with any licenses taken, shall be forwarded to the division.

(f) Upon receipt of the law enforcement officer’s certification, the
division shall review the certification to determine that it meets the
requirements of subsection (a). Upon so determining, the division shall
proceed to suspend the person’s driving privileges in accordance with the



notice of suspension previously served. If the requirements of subsection
(a) are not met, the division shall dismiss the administrative proceeding
and return any license surrendered by the person.

(g) The division shall prepare and distribute forms for use by law
enforcement officers in giving the notice required by this section.

(h) The provisions of K.S.A. 60-206, and amendments thereto, re-
garding the computation of time shall be applicable in determining the
effective date of suspension set out in subsection (d).

Sec. 6. K.S.A. 2009 Supp. 8-1020 is hereby amended to read as fol-
lows: 8-1020. (a) Any licensee served with an officer’s certification and
notice of suspension pursuant to K.S.A. 8-1002, and amendments thereto,
may request an administrative hearing. Such request may be made either

(1) Mailing a written request which is postmarked 10 14 days after
service of notice; or

(2) transmitting a written request by electronic facsimile which is re-
ceived by the division within 0 14 days after service of notice.

(b) If the licensee makes a timely request for an administrative hear-
ing, any temporary license issued pursuant to K.S.A. 8-1002, and amend-
ments thereto, shall remain in effect until the 30th day after the effective
date of the decision made by the division.

(c) If the licensee fails to make a timely request for an administrative
hearing, the licensee’s driving privileges shall be suspended or suspended
and then restricted in accordance with the notice of suspension served
pursuant to K.S.A. 8-1002, and amendments thereto.

(d) Upon receipt of a timely request for a hearing, the division shall
forthwith set the matter for hearing before a representative of the director
and provide notice of the extension of temporary driving privileges. The
hearing shall be held by telephone conference call unless the hearing
request includes a request that the hearing be held in person before a
representative of the director. The officer’s certification and notice of
suspension shall inform the licensee of the availability of a hearing before
a representative of the director. Except for a hearing conducted by tel-
ephone conference call, the hearing shall be conducted in the county
where the arrest occurred or a county adjacent thereto.

(e) Except as provided in subsection (f), prehearing discovery shall
be limited to the following documents, which shall be provided to the
licensee or the licensee’s attorney no later than five seven days prior to
the date of hearing:

(1) The officer’s certification and notice of suspension;

(2) in the case of a breath or blood test failure, copies of documents
indicating the result of any evidentiary breath or blood test administered
at the request of a law enforcement officer;

(3) in the case of a breath test failure, a copy of the affidavit showing
certification of the officer and the instrument; and

(4) in the case of a breath test failure, a copy of the Kansas depart-
ment of health and environment testing protocol checklist.

(f) At or prior to the time the notice of hearing is sent, the division
shall issue an order allowing the licensee or the licensee’s attorney to
review any video or audio tape record made of the events upon which
the administrative action is based. Such review shall take place at a rea-
sonable time designated by the law enforcement agency and shall be
made at the location where the video or audio tape is kept. The licensee
may obtain a copy of any such video or audio tape upon request and upon
payment of a reasonable fee to the law enforcement agency, not to exceed
$25 per tape.

(g) Witnesses at the hearing shall be limited to the licensee, to any
law enforcement officer who signed the certification form and to one
other witness who was present at the time of the issuance of the certifi-
cation and called by the licensee. The presence of the certifying officer
or officers shall not be required, unless requested by the licensee at the
time of making the request for the hearing. The examination of a law
enforcement officer shall be restricted to the factual circumstances relied
upon in the officer’s certification.

(h) (1) If the officer certifies that the person refused the test, the
scope of the hearing shall be limited to whether:

(A) A law enforcement officer had reasonable grounds to believe the
person was operating or attempting to operate a vehicle while under the
influence of alcohol or drugs, or both, or had been driving a commercial



motor vehicle, as defined in K.S.A. 8-2,128, and amendments thereto,
while having alcohol or other drugs in such person’s system;

(B) the person was in custody or arrested for an alcohol or drug re-
lated offense or was involved in a vehicle accident or collision resulting
in property damage, personal injury or death;

(C) alaw enforcement officer had presented the person with the oral
and written notice required by K.S.A. 8-1001, and amendments thereto;
and

(D) the person refused to submit to and complete a test as requested
by a law enforcement officer.

(2) If the officer certifies that the person failed a breath test, the
scope of the hearing shall be limited to whether:

(A) A law enforcement officer had reasonable grounds to believe the
person was operating a vehicle while under the influence of alcohol or
drugs, or both, or had been driving a commercial motor vehicle, as de-
fined in K.S.A. 8-2,128, and amendments thereto, while having alcohol
or other drugs in such person’s system;

(B) the person was in custody or arrested for an alcohol or drug re-
lated offense or was involved in a vehicle accident or collision resulting
in property damage, personal injury or death;

(C) alaw enforcement officer had presented the person with the oral
and written notice required by K.S.A. 8-1001, and amendments thereto;

(D) the testing equipment used was certified by the Kansas depart-
ment of health and environment;

(E) the person who operated the testing equipment was certified by
the Kansas department of health and environment;

(F) the testing procedures used substantially complied with the pro-
cedures set out by the Kansas department of health and environment;

(G) the test result determined that the person had an alcohol con-
centration of .08 or greater in such person’s breath; and

(H) the person was operating or attempting to operate a vehicle.

(3) Iftthe officer certifies that the person failed a blood test, the scope
of the hearing shall be limited to whether:

(A) A law enforcement officer had reasonable grounds to believe the
person was operating a vehicle while under the influence of alcohol or
drugs, or both, or had been driving a commercial motor vehicle, as de-
fined in K.S.A. 8-2,128, and amendments thereto, while having alcohol
or other drugs in such person’s system;

(B) the person was in custody or arrested for an alcohol or drug re-
lated offense or was involved in a vehicle accident or collision resulting
in property damage, personal injury or death;

(C) alaw enforcement officer had presented the person with the oral
and written notice required by K.S.A. 8-1001, and amendments thereto;

(D) the testing equipment used was reliable;

(E) the person who operated the testing equipment was qualified;

(F) the testing procedures used were reliable;

(G) the test result determined that the person had an alcohol con-
centration of .08 or greater in such person’s blood; and

(H) the person was operating or attempting to operate a vehicle.

(i) At a hearing pursuant to this section, or upon court review of an
order entered at such a hearing, an affidavit of the custodian of records
at the Kansas department of health and environment stating that the
breath testing device was certified and the operator of such device was
certified on the date of the test shall be admissible into evidence in the
same manner and with the same force and effect as if the certifying officer
or employee of the Kansas department of health and environment had
testified in person. A certified operator of a breath testing device shall be
competent to testify regarding the proper procedures to be used in con-
ducting the test.

(j) At a hearing pursuant to this section, or upon court review of an
order entered at such a hearing, in which the report of blood test results
have been prepared by the Kansas bureau of investigation or other fo-
rensic laboratory of a state or local law enforcement agency are to be
introduced as evidence, the report, or a copy of the report, of the findings
of the forensic examiner shall be admissible into evidence in the same
manner and with the same force and effect as if the forensic examiner
who performed such examination, analysis, comparison or identification
and prepared the report thereon had testified in person.

(k) At the hearing, the licensee has the burden of proof by a prepon-



derance of the evidence to show that the facts set out in the officer’s
certification are false or insufficient and that the order suspending or
suspending and restricting the licensee’s driving privileges should be dis-
missed.

()  Evidence at the hearing shall be limited to the following:

(1) The documents set out in subsection (e);
(2) the testimony of the licensee;
(3) the testimony of any certifying officer;

(4) the testimony of any witness present at the time of the issuance
of the certification and called by the licensee;

(5) any affidavits submitted from other witnesses;

(6) any documents submitted by the licensee to show the existence
of a medical condition, as described in K.S.A. 8-1001, and amendments
thereto; and

(7) any video or audio tape record of the events upon which the ad-
ministrative action is based.

(m) After the hearing, the representative of the director shall enter
an order affirming the order of suspension or suspension and restriction
of driving privileges or for good cause appearing therefor, dismiss the
administrative action. If the representative of the director enters an order
affirming the order of suspension or suspension and restriction of driving
privileges, the suspension or suspension and restriction shall begin on the
30th day after the effective date of the order of suspension or suspension
and restriction. If the person whose privileges are suspended is a non-
resident licensee, the license of the person shall be forwarded to the
appropriate licensing authority in the person’s state of residence if the
result at the hearing is adverse to such person or if no timely request for
a hearing is received.

(n) The representative of the director may issue an order at the close
of the hearing or may take the matter under advisement and issue a
hearing order at a later date. If the order is made at the close of the
hearing, the licensee or the licensee’s attorney shall be served with a copy
of the order by the representative of the director. If the matter is taken
under advisement or if the hearing was by telephone conference call, the
licensee and any attorney who appeared at the administrative hearing
upon behalf of the licensee each shall be served with a copy of the hearing
order by mail. Any law enforcement officer who appeared at the hearing
also may be mailed a copy of the hearing order. The effective date of the
hearing order shall be the date upon which the hearing order is served,
whether served in person or by mail.

(0) The licensee may file a petition for review of the hearing order
pursuant to K.S.A. 8-259, and amendments thereto. Upon filing a petition
for review, the licensee shall serve the secretary of revenue with a copy
of the petition and summons. Upon receipt of a copy of the petition for
review by the secretary, the temporary license issued pursuant to subsec-
tion (b) shall be extended until the decision on the petition for review is
final.

(p) Such review shall be in accordance with this section and the act
for judicial review and civil enforcement of agency actions. To the extent
that this section and any other provision of law conflicts, this section shall
prevail. The petition for review shall be filed within 30 14 days after the
effective date of the order. Venue of the action for review is the county
where the person was arrested or the accident occurred, or, if the hearing
was not conducted by telephone conference call, the county where the
administrative proceeding was held. The action for review shall be by trial
de novo to the court and the evidentiary restrictions of subsection (1) shall
not apply to the trial de novo. The court shall take testimony, examine
the facts of the case and determine whether the petitioner is entitled to
driving privileges or whether the petitioner’s driving privileges are subject
to suspension or suspension and restriction under the provisions of this
act. If the court finds that the grounds for action by the agency have been
met, the court shall affirm the agency action.

(q) Upon review, the licensee shall have the burden to show that the
decision of the agency should be set aside.

(r) Notwithstanding the requirement to issue a temporary license in
K.S.A. 8-1002, and amendments thereto, and the requirements to extend
the temporary license in this section, any such temporary driving privi-
leges are subject to restriction, suspension, revocation or cancellation as
provided in K.S.A. 8-1014, and amendments thereto, or for other cause.



(s) Upon motion by a party, or on the court’s own motion, the court
may enter an order restricting the driving privileges allowed by the tem-
porary license provided for in K.S.A. 8-1002, and amendments thereto,
and in this section. The temporary license also shall be subject to restric-
tion, suspension, revocation or cancellation, as set out in K.S.A. 8-1014,
and amendments thereto, or for other cause.

(t) The facts found by the hearing officer or by the district court upon
a petition for review shall be independent of the determination of the
same or similar facts in the adjudication of any criminal charges arising
out of the same occurrence. The disposition of those criminal charges
shall not affect the suspension or suspension and restriction to be imposed
under this section.

(u) All notices affirming or canceling a suspension under this section,
all notices of a hearing held under this section and all issuances of tem-
porary driving privileges pursuant to this section shall be sent by first-
class mail and a United States post office certificate of mailing shall be
obtained therefor. All notices so mailed shall be deemed received three
days after mailing, except that this provision shall not apply to any licensee
where such application would result in a manifest injustice.

(v) The provisions of K.S.A. 60-206, and amendments thereto, re-
garding the computation of time shall be applicable in determining the
time for requesting an administrative hearing as set out in subsection (a)
and to the time for filing a petition for review pursuant to subsection (o)
and K.S.A. 8-259, and amendments thereto.

Sec. 7. K.S.A. 21-4311 is hereby amended to read as follows: 21-
4311. (a) Any public health officer, law enforcement officer, licensed vet-
erinarian or officer or agent of any incorporated humane society, animal
shelter or other appropriate facility may take into custody any animal,
upon either private or public property, which clearly shows evidence of
cruelty to animals, as defined in K.S.A. 21-4310, and amendments
thereto. Such officer, agent or veterinarian may inspect, care for or treat
such animal or place such animal in the care of a duly incorporated hu-
mane society or licensed veterinarian for treatment, boarding or other
care or, if an officer of such humane society or such veterinarian deter-
mines that the animal appears to be diseased or disabled beyond recovery
for any useful purpose, for humane killing. If the animal is placed in the
care of an animal shelter, the animal shelter shall notify the owner or
custodian, if known or reasonably ascertainable. If the owner or custodian
is charged with a violation of K.S.A. 21-4310, and amendments thereto,
the board of county commissioners in the county where the animal was
taken into custody shall establish and approve procedures whereby the
animal shelter may petition the district court to be allowed to place the
animal for adoption or euthanize the animal at any time after 26 21 days
after the owner or custodian is notified or, if the owner or custodian is
not known or reasonably ascertainable after 20 21 days after the animal
is taken into custody, unless the owner or custodian of the animal files a
renewable cash or performance bond with the county clerk of the county
where the animal is being held, in an amount equal to not less than the
cost of care and treatment of the animal for 30 days. Upon receiving such
petition, the court shall determine whether the animal may be placed for
adoption or euthanized. The board of county commissioners in the county
where the animal was taken into custody shall review the cost of care and
treatment being charged by the animal shelter maintaining the animal.

(b) The owner or custodian of an animal placed for adoption or killed
pursuant to subsection (a) shall not be entitled to recover damages for
the placement or killing of such animal unless the owner proves that such
placement or killing was unwarranted.

(c) Expenses incurred for the care, treatment or boarding of any an-
imal, taken into custody pursuant to subsection (a), pending prosecution
of the owner or custodian of such animal for the crime of cruelty to
animals, as defined in K.S.A. 21-4310, and amendments thereto, shall be
assessed to the owner or custodian as a cost of the case if the owner or
custodian is adjudicated guilty of such crime.

(d) Upon the filing of a sworn complaint by any public health officer,
law enforcement officer, licensed veterinarian or officer or agent of any
incorporated humane society, animal shelter or other appropriate facility
alleging the commission of cruelty to animals, as defined in K.S.A. 21-
4310, and amendments thereto, the county or district attorney shall de-
termine the validity of the complaint and shall forthwith file charges for



the crime if the complaint appears to be valid.

(e) Ifaperson is adjudicated guilty of the crime of cruelty to animals,
as defined in K.S.A. 21-4310, and amendments thereto, and the court
having jurisdiction is satisfied that an animal owned or possessed by such
person would be in the future subjected to such crime, such animal shall
not be returned to or remain with such person. Such animal may be
turned over to a duly incorporated humane society or licensed veterinar-
ian for sale or other disposition.

Sec. 8. K.S.A. 2009 Supp. 21-4316 is hereby amended to read as
follows: 21-4316. (a) When a person is arrested under K.S.A. 21-4315,
and amendments thereto, a law enforcement agency may take into cus-
tody any dog on the premises where the dog fight is alleged to have
occurred and any dog owned or kept on the premises of any person ar-
rested for unlawful conduct of dog fighting, unlawful attendance of dog
fighting or unlawful possession of dog fighting paraphernalia under K.S.A.
21-4315, and amendments thereto.

(b) When a law enforcement agency takes custody of a dog under
this section, such agency may place the dog in the care of a duly incor-
porated humane society or licensed veterinarian for boarding, treatment
or other care. If it appears to a licensed veterinarian that the dog is dis-
eased or disabled beyond recovery for any useful purpose, such dog may
be humanely killed. The dog may be sedated, isolated or restrained if
such officer, agent or veterinarian determines it to be in the best interest
of the dog, other animals at the animal shelter or personnel of the animal
shelter. If the dog is placed in the care of an animal shelter, the board of
county commissioners in the county where the animal was taken into
custody shall establish and approve procedures whereby the animal shel-
ter may petition the district court to be allowed to place the dog for
adoption or euthanize the dog at any time after 20 21 days after the dog
is taken into custody, unless the owner or custodian of the dog files a
renewable cash or performance bond with the county clerk of the county
where the dog is being held, in an amount equal to not less than the cost
of care and treatment of the dog for 30 days. Upon receiving such petition,
the court shall determine whether the dog may be placed for adoption
or euthanized. The board of county commissioners in the county where
the animal was taken into custody shall review the cost of care and treat-
ment being charged by the animal shelter maintaining the animal. Except
as provided in subsection (c), if it appears to the licensed veterinarian by
physical examination that the dog has not been trained for aggressive
conduct or is a type of dog that is not commonly bred or trained for
aggressive conduct, the district or county attorney shall order that the dog
be returned to its owner when the dog is not needed as evidence in a
case filed under K.S.A. 21-4315 or 21-4310, and amendments thereto.
The owner or keeper of a dog placed for adoption or humanely killed
under this subsection (b) shall not be entitled to damages unless the
owner or keeper proves that such placement or killing was unwarranted.

(c) If a person is convicted of unlawful conduct of dog fighting, un-
lawful attendance of dog fighting or unlawful possession of dog fighting
paraphernalia under K.S.A. 21-4315, and amendments thereto, a dog
taken into custody pursuant to subsection (a) shall not be returned to
such person and the court shall order the owner or keeper to pay to the
animal shelter all expenses incurred for the care, treatment and boarding
of such dog, including any damages caused by such dog, prior to convic-
tion of the owner or keeper. Disposition of such dog shall be in accord-
ance with K.S.A. 21-4311, and amendments thereto. If no such conviction
results, the dog shall be returned to the owner or keeper and the court
shall order the county where the dog was taken into custody to pay to the
animal shelter all expenses incurred by the shelter for the care, treatment
and boarding of such dog, including any damages caused by such dog,
prior to its return.

Sec. 9. K.S.A. 21-4623 is hereby amended to read as follows: 21-
4623. (a) If, under K.S.A. 21-4624, and amendments thereto, the county
or district attorney has filed a notice of intent to request a separate sen-
tencing proceeding to determine whether the defendant should be sen-
tenced to death and the defendant is convicted of the crime of capital
murder, the defendant’s counsel or the warden of the correctional insti-
tution or sheriff having custody of the defendant may request a deter-
mination by the court of whether the defendant is mentally retarded. If
the court determines that there is not sufficient reason to believe that the



defendant is mentally retarded, the court shall so find and the defendant
shall be sentenced in accordance with K.S.A. 21-4624 through 21-4627,
21-4629 and 21-4631, and amendments thereto. If the court determines
that there is sufficient reason to believe that the defendant is mentally
retarded, the court shall conduct a hearing to determine whether the
defendant is mentally retarded.

(b) At the hearing, the court shall determine whether the defendant
is mentally retarded. The court shall order a psychiatric or psychological
examination of the defendant. For that purpose, the court shall appoint
two licensed physicians or licensed psychologists, or one of each, qualified
by training and practice to make such examination, to examine the de-
fendant and report their findings in writing to the judge within 40 14 days
after the order of examination is issued. The defendant shall have the
right to present evidence and cross-examine any witnesses at the hearing.
No statement made by the defendant in the course of any examination
provided for by this section, whether or not the defendant consents to
the examination, shall be admitted in evidence against the defendant in
any criminal proceeding.

(c) 1If, at the conclusion of a hearing pursuant to this section, the court
determines that the defendant is not mentally retarded, the defendant
shall be sentenced in accordance with K.S.A. 21-4624 through 21-4627,
21-4629 and 21-4631, and amendments thereto.

(d) If, at the conclusion of a hearing pursuant to this section, the court
determines that the defendant is mentally retarded, the court shall sen-
tence the defendant as otherwise provided by law, and no sentence of
death or life without the possibility of parole shall be imposed hereunder.

(e) As used in this section, “mentally retarded” means having signif-
icantly subaverage general intellectual functioning, as defined by K.S.A.
76-12b01, and amendments thereto, to an extent which substantially im-
pairs one’s capacity to appreciate the criminality of one’s conduct or to
conform one’s conduct to the requirements of law.

Sec. 10. K.S.A. 21-4624 is hereby amended to read as follows: 21-
4624. (a) If a defendant is charged with capital murder, the county or
district attorney shall file written notice if such attorney intends, upon
conviction of the defendant, to request a separate sentencing proceeding
to determine whether the defendant should be sentenced to death. Such
notice shall be filed with the court and served on the defendant or the
defendant’s attorney not later than five seven days after the time of ar-
raignment. If such notice is not filed and served as required by this sub-
section, the county or district attorney may not request such a sentencing
proceeding and the defendant, if convicted of capital murder, shall be
sentenced to life without the possibility of parole, and no sentence of
death shall be imposed hereunder.

(b) Except as provided in K.S.A. 21-4622 and 21-4623, and amend-
ments thereto, upon conviction of a defendant of capital murder, the
court, upon motion of the county or district attorney, shall conduct a
separate sentencing proceeding to determine whether the defendant shall
be sentenced to death. The proceeding shall be conducted by the trial
judge before the trial jury as soon as practicable. If any person who served
on the trial jury is unable to serve on the jury for the sentencing pro-
ceeding, the court shall substitute an alternate juror who has been im-
paneled for the trial jury. If there are insufficient alternate jurors to re-
place trial jurors who are unable to serve at the sentencing proceeding,
the trial judge may summon a special jury of 12 persons which shall
determine the question of whether a sentence of death shall be imposed.
Jury selection procedures, qualifications of jurors and grounds for ex-
emption or challenge of prospective jurors in criminal trials shall be ap-
plicable to the selection of such special jury. The jury at the sentencing
proceeding may be waived in the manner provided by K.S.A. 22-3403,
and amendments thereto for waiver of a trial jury. If the jury at the sen-
tencing proceeding has been waived or the trial jury has been waived, the
sentencing proceeding shall be conducted by the court.

(c) In the sentencing proceeding, evidence may be presented con-
cerning any matter that the court deems relevant to the question of sen-
tence and shall include matters relating to any of the aggravating circam-
stances enumerated in K.S.A. 21-4625, and amendments thereto, and any
mitigating circumstances. Any such evidence which the court deems to
have probative value may be received regardless of its admissibility under
the rules of evidence, provided that the defendant is accorded a fair op-



portunity to rebut any hearsay statements. Only such evidence of aggra-
vating circumstances as the state has made known to the defendant prior
to the sentencing proceeding shall be admissible, and no evidence se-
cured in violation of the constitution of the United States or of the state
of Kansas shall be admissible. No testimony by the defendant at the sen-
tencing proceeding shall be admissible against the defendant at any sub-
sequent criminal proceeding. At the conclusion of the evidentiary pres-
entation, the court shall allow the parties a reasonable period of time in
which to present oral argument.

(d) At the conclusion of the evidentiary portion of the sentencing
proceeding, the court shall provide oral and written instructions to the
jury to guide its deliberations.

(e) If, by unanimous vote, the jury finds beyond a reasonable doubt
that one or more of the aggravating circumstances enumerated in K.S.A.
21-4625, and amendments thereto, exist and, further, that the existence
of such aggravating circumstances is not outweighed by any mitigating
circumstances which are found to exist, the defendant shall be sentenced
to death; otherwise, the defendant shall be sentenced to life without the
possibility of parole. The jury, if its verdict is a unanimous recommen-
dation of a sentence of death, shall designate in writing, signed by the
foreman of the jury, the statutory aggravating circumstances which it
found beyond a reasonable doubt. If, after a reasonable time for delib-
eration, the jury is unable to reach a verdict, the judge shall dismiss the
jury and impose a sentence of life without the possibility of parole and
shall commit the defendant to the custody of the secretary of corrections.
In nonjury cases, the court shall follow the requirements of this subsection
in determining the sentence to be imposed.

(f) Notwithstanding the verdict of the jury, the trial court shall review
any jury verdict imposing a sentence of death hereunder to ascertain
whether the imposition of such sentence is supported by the evidence. If
the court determines that the imposition of such a sentence is not sup-
ported by the evidence, the court shall modify the sentence and sentence
the defendant to life without the possibility of parole, and no sentence of
death shall be imposed hereunder. Whenever the court enters a judgment
modifying the sentencing verdict of the jury, the court shall set forth its
reasons for so doing in a written memorandum which shall become part
of the record.

(g) A defendant who is sentenced to imprisonment for life without
the possibility of parole shall spend the remainder of the defendant’s
natural life incarcerated and in the custody of the secretary of corrections.
A defendant who is sentenced to imprisonment for life without the pos-
sibility of parole shall not be eligible for parole, probation, assignment to
a community correctional services program, conditional release, post-
release supervision, or suspension, modification or reduction of sentence.
Upon sentencing a defendant to imprisonment for life without the pos-
sibility of parole, the court shall commit the defendant to the custody of
the secretary of corrections and the court shall state in the sentencing
order of the judgment form or journal entry, whichever is delivered with
the defendant to the correctional institution, that the defendant has been
sentenced to imprisonment for life without the possibility of parole.

Sec. 11. K.S.A. 21-4634 is hereby amended to read as follows: 21-
4634. (a) If a defendant is convicted of the crime of capital murder and
a sentence of death is not imposed, or if a defendant is convicted of the
crime of murder in the first degree based upon the finding of premedi-
tated murder, the defendant’s counsel or the director of the correctional
institution or sheriff having custody of the defendant may request a de-
termination by the court of whether the defendant is mentally retarded.
If the court determines that there is not sufficient reason to believe that
the defendant is mentally retarded, the court shall so find and the de-
fendant shall be sentenced in accordance with K.S.A. 21-4635 through
21-4638, and amendments thereto. If the court determines that there is
sufficient reason to believe that the defendant is mentally retarded, the
court shall conduct a hearing to determine whether the defendant is men-
tally retarded.

(b) At the hearing, the court shall determine whether the defendant
is mentally retarded. The court shall order a psychiatric or psychological
examination of the defendant. For that purpose, the court shall appoint
two licensed physicians or licensed psychologists, or one of each, qualified
by training and practice to make such examination, to examine the de-



fendant and report their findings in writing to the judge within 40 14 days
after the order of examination is issued. The defendant shall have the
right to present evidence and cross-examine any witnesses at the hearing.
No statement made by the defendant in the course of any examination
provided for by this section, whether or not the defendant consents to
the examination, shall be admitted in evidence against the defendant in
any criminal proceeding.

(c) If, at the conclusion of a hearing pursuant to this section, the court
determines that the defendant is not mentally retarded, the defendant
shall be sentenced in accordance with K.S.A. 21-4635 through 21-4638,
and amendments thereto.

(d) 1If, at the conclusion of a hearing pursuant to this section, the court
determines that the defendant is mentally retarded, the court shall sen-
tence the defendant as otherwise provided by law, and no mandatory term
of imprisonment shall be imposed hereunder.

(e) Unless otherwise ordered by the court for good cause shown, the
provisions of this section shall not apply if it has been determined, pur-
suant to K.S.A. 21-4623, and amendments thereto, that the defendant is
not mentally retarded.

(f)  As used in this section, “mentally retarded” means having signif-
icantly subaverage general intellectual functioning, as defined by K.S.A.
76-12b01, and amendments thereto, to an extent which substantially im-
pairs one’s capacity to appreciate the criminality of one’s conduct or to
conform one’s conduct to the requirements of law.

Sec. 12. K.S.A. 21-4718 is hereby amended to read as follows: 21-
4718. (a) (1) Whenever a person is convicted of a felony, the court upon
motion of either the defendant or the state, shall hold a hearing to con-
sider imposition of a departure sentence other than an upward durational
departure sentence. The motion shall state the type of departure sought
and the reasons and factors relied upon. The hearing shall be scheduled
so that the parties have adequate time to prepare and present arguments
regarding the issues of departure sentencing. The victim of a crime or
the victim’s family shall be notified of the right to be present at the hear-
ing for the convicted person by the county or district attorney. The parties
may submit written arguments to the court prior to the date of the hearing
and may make oral arguments before the court at the hearing. The court
shall review the victim impact statement. Prior to the hearing, the court
shall transmit to the defendant or the defendant’s attorney and the pros-
ecuting attorney copies of the presentence investigation report.

(2) At the conclusion of the hearing or within 20 21 days thereafter,
the court shall issue findings of fact and conclusions of law regarding the
issues submitted by the parties, and shall enter an appropriate order.

(3) Ifthe court decides to depart on its own volition, without a motion
from the state or the defendant, the court must notify all parties of its
intent and allow reasonable time for either party to respond if requested.
The notice shall state the type of departure intended by the court and
the reasons and factors relied upon.

(4) In each case in which the court imposes a sentence that deviates
from the presumptive sentence, the court shall make findings of fact as
to the reasons for departure as provided in this subsection regardless of
whether a hearing is requested.

(b) (1) Upon motion of the county or district attorney to seek an
upward durational departure sentence, the court shall consider imposition
of such upward durational departure sentence in the manner provided in
subsection (b)(2). The county or district attorney shall file such motion
to seek an upward durational departure sentence not less than 30 days
prior to the date of trial or if the trial date is to take place in less than 30
days then within five seven days from the date of the arraignment.

(2) The court shall determine if the presentation of any evidence
regarding the alleged fact or factors that may increase the penalty for a
crime beyond the statutory maximum, other than a prior conviction, shall
be presented to a jury and proved beyond a reasonable doubt during the
trial of the matter or following the determination of the defendant’s in-
nocence or guilt.

(3) If the presentation of the evidence regarding the alleged fact or
factors is submitted to the jury during the trial of the matter as deter-
mined by the court, then the provisions of subsections (b)(5), (b)(6) and
(b)(7) shall be applicable.

(4) If the court determines it is in the interest of justice, the court



shall conduct a separate departure sentence proceeding to determine
whether the defendant may be subject to an upward durational departure
sentence. Such proceeding shall be conducted by the court before the
trial jury as soon as practicable. If any person who served on the trial jury
is unable to serve on the jury for the upward durational departure sen-
tence proceeding, the court shall substitute an alternate juror who has
been impaneled for the trial jury. If there are insufficient alternate jurors
to replace trial jurors who are unable to serve at the upward durational
departure sentence proceeding, the court may conduct such upward du-
rational departure sentence proceeding before a jury which may have 12
or less jurors, but at no time less than six jurors. Any decision of an upward
durational departure sentence proceeding shall be decided by a unani-
mous decision of the jury. Jury selection procedures, qualifications of
jurors and grounds for exemption or challenge of prospective jurors in
criminal trials shall be applicable to the selection of such jury. The jury
at the upward durational departure sentence proceeding may be waived
in the manner provided by K.S.A. 22-3403, and amendments thereto, for
waiver of a trial jury. If the jury at the upward durational departure sen-
tence proceeding has been waived or the trial jury has been waived, the
upward durational departure sentence proceeding shall be conducted by
the court.

(5) In the upward durational departure sentence proceeding, evi-
dence may be presented concerning any matter that the court deems
relevant to the question of determining if any specific factors exist that
may serve to enhance the maximum sentence as provided by K.S.A. 21-
4716 or 21-4717, and amendments thereto. Only such evidence as the
state has made known to the defendant prior to the upward durational
departure sentence proceeding shall be admissible, and no evidence se-
cured in violation of the constitution of the United States or of the state
of Kansas shall be admissible. No testimony by the defendant at the up-
ward durational departure sentence proceeding shall be admissible
against the defendant at any subsequent criminal proceeding. At the con-
clusion of the evidentiary presentation, the court shall allow the parties a
reasonable period of time in which to present oral arguments.

(6) The court shall provide oral and written instructions to the jury
to guide its deliberations.

(7) If, by unanimous vote, the jury finds beyond a reasonable doubt
that one or more specific factors exist that may serve to enhance the
maximum sentence, the defendant may be sentenced pursuant to K.S.A.
21-4716 through 21-4719, and amendments thereto; otherwise, the de-
fendant shall be sentenced as provided by law. The jury, if its verdict is
a unanimous recommendation that one or more of the specific factors
that may serve to enhance the maximum sentence exists, shall designate
in writing, signed by the foreman of the jury, the specific factor or factors
which the jury found beyond a reasonable doubt. If, after a reasonable
time for deliberation, the jury is unable to reach a verdict of finding any
of the specific factors, the court shall dismiss the jury and shall only im-
pose a sentence as provided by law. In nonjury cases, the court shall follow
the requirements of this subsection in determining if one or more of the
specific factors exist that may serve to enhance the maximum sentence.

Sec. 13. K.S.A. 22-2408 is hereby amended to read as follows: 22-
2408. (1) Except as otherwise provided in subsection (6) of this section,
whenever a law enforcement officer detains any person without a warrant,
for any act punishable as a misdemeanor, and such person is not imme-
diately taken before a magistrate for further proceedings, the officer may
serve upon such person a written notice to appear in court. Such notice
to appear shall contain the name and address of the person detained, the
crime charged, and the time and place when and where such person shall
appear in court.

(2) The time specified in such notice to appear must be at least five
5) seven days after such notice is given unless the person shall demand
an earlier hearing,

(3) The place specified in such notice to appear must be before some
court within the county in which the crime is alleged to have been com-
mitted which has jurisdiction of such crime.

(4) The person detained, in order to secure release as provided in
this section, must give his or her written promise to appear in the court
by signing the written notice prepared by the officer. The original of the
notice shall be retained by the officer; a copy delivered to the person



detained, and the officer shall forthwith release the person.

(5) Such law enforcement officer shall cause to be filed, without un-
necessary delay, a complaint in the court in which a person released under
subsection (4) is given notice to appear, charging the crime stated in said
notice. If the person released fails to appear as required in the notice to
appear, a warrant shall be issued for his or her arrest.

(6) The procedures prescribed by this section shall not apply to the
detention or arrest of any person for the violation of any law regulating
traffic on the highways of this state, and the provisions of K.S.A. 8-2104
te through 8-2108, inelusive;—and—any—acts—amendatory—thereof, and
amendments thereto and the code of procedure for municipal courts shall
govern such procedures.

Sec. 14. K.S.A. 22-2516 is hereby amended to read as follows: 22-
2516. (1) Each application for an order authorizing the interception of a
wire, oral or electronic communication shall be made in writing, upon
oath or affirmation, to a judge of competent jurisdiction, and shall state
the applicant’s authority to make such application. Each application shall
include the following information:

(a) The identity of the prosecuting attorney making the application,
and the identity of the investigative or law enforcement officer requesting
such application to be made;

(b) A full and complete statement of the facts and circumstances re-
lied upon by the applicant to justify such applicant’s belief that an order
should be issued, mcludlng (i) details as to the particular offense that has
been, is being or is about to be committed, (ii) except as provided in
subsection (10), a particular description of the nature and location of the
facilities from which or the place where the communication is to be in-
tercepted, (iii) a particular description of the type of communications
sought to be intercepted, and (iv) the identity of the person, if known,
commiitting the offense and whose communications are to be intercepted;

(c) A full and complete statement as to whether or not other inves-
tigative procedures have been tried and failed or why they reasonably
appear to be unlikely to succeed if tried or to be too dangerous;

(d) A statement of the period of time for which the interception is
required to be maintained and, if the nature of the investigation is such
that the authorization for interception should not automatically terminate
when the described type of communication first has been obtained, a
particular description of facts establishing probable cause to believe that
additional communications of the same type will occur thereafter;

(e) A full and complete statement of the facts known to the applicant
concerning all previous applications made to any judge for authorization
to intercept wire, oral or electronic communications involving any of the
same persons, facilities or places specified in the application, and the
action taken by the judge on each such application; and

(f)  Where the application is for the extension of an order, a statement
setting forth the results thus far obtained from the interception, or a
reasonable explanation of the failure to obtain such results.

(2) The judge may require the applicant to furnish additional testi-
mony or documentary evidence in support of the application. Oral testi-
mony shall be under oath or affirmation, and a record of such testimony
shall be made by a certified shorthand reporter and reduced to writing.

(3)  Upon such application the judge may enter an ex parte order, as
requested or as modified, authorizing the interception of wire, oral or
electronic communications within the territorial jurisdiction of such
judge, if the judge determines on the basis of the facts submitted by the
applicant that:

(a) There is probable cause for belief that a person is committing, has
commiitted or is about to commit a particular offense enumerated in sub-
section (1) of K.S.A. 22-2515, and amendments thereto;

(b) there is probable cause for belief that particular communications
concerning the offense will be obtained through such interception;

(c) normal investigative procedures have been tried and have failed,
or reasonably appear to be unlikely to succeed if tried, or to be too dan-
gerous; and

(d) except as provided in subsection (10), there is probable cause for
belief that the facilities from which, or the place where, the wire, oral or
electronic communications are to be intercepted are being used, or are
about to be used, in connection with the commission of such offense, or
are leased to, listed in the name of or commonly used by such person.



(4) Each order authorizing the interception of any wire, oral or elec-
tronic communication shall:

(a) Specify the identity of the person, if known, whose communica-
tions are to be intercepted;

(b) specify the nature and location of the communications facilities
as to which, or the place where, authority to intercept is granted,;

(c) specify with particularity a description of the type of communi-
cation sought to be intercepted, and a statement of the particular offense
to which it relates;

(d) specify the identity of each agency authorized to intercept the
communications, and of the person authorizing the application;

(e) specify the period of time during which such interception is au-
thorized, including a statement as to whether or not the interception shall
automatically terminate when the described communication has been first
obtained; and

(f) upon request of the applicant, direct that a provider of wire or
electronic communication service or public utility, landlord, custodian or
other person shall furnish the applicant forthwith all information, facilities
and technical assistance necessary to accomplish the interception unob-
trusively and with a minimum of interference with the services that such
service provider, utility, landlord, custodian or person is according the
person whose communications are to be intercepted. Any provider of wire
or electronic communication service or public utility, landlord, custodian
or other person furnishing such facilities or technical assistance shall be
compensated therefor by the applicant for reasonable expenses incurred
in providing such facilities or technical assistance.

(5) No order entered under this section may authorize the intercep-
tion of any wire, oral or electronic communication for any period longer
than is necessary to achieve the objective of the authorization, nor in any
event longer than 30 days. Such thirty-day period begins on the earlier
of the day on which the investigative or law enforcement officer first
begins to conduct an interception under the order or 10 days after the
order is entered. Extensions of an order may be granted, but only upon
application for an extension made in accordance with subsection (1) of
this section and the court making the findings required by subsection (3)
of this section. The period of any such extension shall be no longer than
the authorizing judge deems necessary to achieve the purposes for which
it was granted and in no event for longer than 30 days. Every order and
extension thereof shall contain a provision that the authorization to in-
tercept shall be executed as soon as practicable, shall be conducted in
such a way as to minimize the interception of communications not oth-
erwise subject to interception under this act, and must terminate upon
attainment of the authorized objective, or in any event in 30 days. In the
event the intercepted communication is in a code or foreign language,
and an expert in that foreign language or code is not reasonably available
during the interception period, minimization may be accomplished as
soon as practicable after such interception. An interception under this
chapter may be conducted in whole or in part by government personnel,
or by an individual operating under a contract with the government, act-
ing under the supervision of an investigative or law enforcement officer
authorized to conduct the interception.

(6) Whenever an order authorizing the interception of wire or oral
communications is entered pursuant to this act, the order may require
reports to be made to the judge who issued the order showing what
progress has been made toward achievement of the authorized objective
and the need for continued interception. Such reports shall be made at
such intervals as the judge may require.

(7) (a) The contents of any wire, oral or electronic communication
intercepted by any means authorized by this act shall be recorded, if
possible, on tape or wire or other comparable device. The recording of
the contents of any wire, oral or electronic communication under this
subsection shall be done in a manner which will protect the recording
from editing or other alterations. Immediately upon the expiration of the
period of the order, or extensions thereof, such recordings shall be made
available to the judge issuing such order and sealed under such judge’s
directions. Custody of the recordings shall be wherever the judge orders,
and the recordings shall not be destroyed except upon order of the issuing
or denying judge and, in any event, shall be kept for not less than 10
years. Duplicate recordings may be made for use or disclosure pursuant



to the provisions of subsections 2} (b) and {3} (¢) of K.S.A. 22-2515, and
amendments thereto, for investigations. The presence of the seal pro-
vided for by this subsection, or a satisfactory explanation for the absence
thereof, shall be a prerequisite for the use or disclosure of the contents
of any wire, oral or electronic communication or evidence derived there-
from under subsection 4} (d) of K.S.A. 22-2515, and amendments
thereto.

(b) Applications made and orders granted under this act shall be
sealed by the judge. Custody of the applications and orders shall be wher-
ever the judge directs. Such applications and orders shall be disclosed
only upon a showing of good cause before a judge of competent jurisdic-
tion and shall not be destroyed except on order of the issuing or denying
judge, and in any event shall be kept for not less than 10 years.

(c) Any violation of the provisions of paragraph (a) or (b) of this sub-
section may be punished as contempt of the issuing or denying judge.

(d) Within a reasonable time but not later than 90 days after the
termination of the period of an order or extensions thereof the issuing or
denying judge shall cause to be served on the persons named in the order
or the application and, in the interest of justice, such other parties to
intercepted communications as the judge may determine, an inventory
which shall include notice of:

(i) the fact of the entry of the order or the application;

(ii) the date of the entry and the period of authorized, approved or
disapproved interception, or the denial of the application; and

(iii) the fact that during the period wire, oral or electronic communi-
cations were or were not intercepted.

The judge, upon the filing of a motion in such judge’s discretion, may
make available to such person or such person’s counsel for inspection,
such portions of the intercepted communications, applications and orders
as the judge determines to be in the interest of justice. On an ex parte
showing of good cause to a judge of competent jurisdiction the serving
of the inventory required by this subsection may be postponed.

(8) The contents of any intercepted wire, oral or electronic commu-
nication or evidence derived therefrom shall not be received in evidence
or otherwise disclosed in any trial, hearing or other proceeding in any
federal court or court of this state, unless each party, not less than 10
days before the trial, hearing or proceeding, has been furnished with a
copy of the court order, and accompanying application, under which the
interception was authorized. Such ten-day period may be waived by the
judge, if the judge finds that it was not possible to furnish the party with
the above information 10 days before the trial, hearing or proceeding,
and that the party will not be prejudiced by the delay in receiving such
information.

(9) (a) Any aggrieved person in any trial, hearing or proceeding in or
before any court, department, officer, agency, regulatory body or other
authority of the United States, this state, or a political subdivision thereof,
may move to suppress the contents of any intercepted wire or oral com-
munication, or evidence derived therefrom, on the grounds that:

(i) The communication was unlawfully intercepted;

(ii) The order of authorization under which it was intercepted is in-
sufficient on its face; or

(iii) The interception was not made in conformity with the order of
authorization.

Such motion shall be made before the trial, hearing or proceeding,
unless there was no opportunity to make such motion or the person was
not aware of the grounds of the motion. If the motion is granted, the
contents of the intercepted wire or oral communication, or evidence de-
rived therefrom, shall be treated as having been obtained in violation of
this act. Upon the filing of such motion by the aggrieved person, the judge
in such judge’s discretion may make available to the aggrieved person or
such person’s counsel for inspection such portions of the intercepted
communication or evidence derived therefrom as the judge determines
to be in the interest of justice.

(b) In addition to any other right to appeal, the state shall have the
right to appeal:

(i) From an order granting a motion to suppress made under para-
graph (a) of this subsection. Such appeal shall be taken within 0 14 days
after the order of suppression was entered and shall be diligently prose-
cuted as in the case of other interlocutory appeals or under such rules as



the supreme court may adopt;

(ii) From an order denying an application for an order authorizing
the interception of wire or oral communications, and any such appeal
shall be ex parte and shall be in camera in preference to all other pending
appeals in accordance with rules promulgated by the supreme court.

(10) The requirements of subsections (1)(b)(ii) and (3)(d) of this sec-
tion relating to the specification of the facilities from which, or the place
where, the communication is to be intercepted do not apply if:

(a) In the case of an application with respect to the interception of
an oral communication:

(i) The application is by a law enforcement officer and is approved
by the attorney general and the county or district attorney where the
application is sought;

(ii) the application contains a full and complete statement as to why
such specification is not practical and identifies the person committing
the offense and whose communications are to be intercepted; and

(iii) the judge finds that such specification is not practical; and

(b) in the case of an application with respect to a wire or electronic
communication:

(i) the application is by a law enforcement officer and is approved by
the attorney general and the county or district attorney where the appli-
cation is sought;

(ii) the application identifies the person believed to be committing
the offense and whose communications are to be intercepted and the
applicant makes a showing of a purpose, on the part of that person, to
thwart interception by changing facilities; and

(iii) the judge finds that such purpose has been adequately shown.

(11)  Aninterception of a communication under an order with respect
to which the requirements of subsections (1)(b)(ii) and (3)(d) of this sec-
tion do not apply by reason of subsection (10) shall not begin until the
facilities from which, or the place where, the communication is to be
intercepted is ascertained by the person implementing the interception
order. A provider of wire or electronic communications service that has
received an order as provided for in subsection (10)(b) may move the
court to modify or quash the order on the ground that its assistance with
respect to the interception cannot be performed in a timely or reasonable
fashion. The court, upon notice to the government, shall decide such a
motion expeditiously.

(c) The remedies and sanctions described in this chapter with respect
to the interception of electronic communications are the only judicial
remedies and sanctions for nonconstitutional violations of this act involv-
ing such communications.

Sec. 15. K.S.A. 22-2807 is hereby amended to read as follows: 22-
2807. (1) If a defendant fails to appear as directed by the court and
guaranteed by an appearance bond, the court in which the bond is de-
posited shall declare a forfeiture of the bail.

(2) An appearance bond may only be forfeited by the court upon a
failure to appear. If a defendant violates any other condition of bond, the
bond may be revoked and the defendant remanded to custody. The mag-
istrate shall forthwith set a new bond pursuant to requirements of K.S.A.
22-2802, and amendments thereto.

(3) The court may direct that a forfeiture be set aside, upon such
conditions as the court may impose, if it appears that justice does not
require the enforcement of the forfeiture. If the surety can prove that
the defendant is incarcerated somewhere within the United States prior
to judgment of default then the court shall set aside the forfeiture. Upon
the defendant’s return, the surety may be ordered to pay the costs of that
return.

(4) 'When a forfeiture has not been set aside, the court shall on motion
enter a judgment of default and execution may issue thereon. If the for-
feiture has been decreed by a district magistrate judge and the amount
of the bond exceeds the limits of the civil jurisdiction prescribed by law
for a district magistrate judge, the judge shall notify the chief judge in
writing of the forfeiture and the matter shall be assigned to a district
judge who, on motion, shall enter a judgment of default. By entering into
a bond the obligors submit to the jurisdiction of any court having power
to enter judgment upon default and irrevocably appoint the clerk of that
court as their agent upon whom any papers affecting their liability may
be served. Their liability may be enforced on motion without the necessity



of an independent action. The motion and notice thereof may be served
on the clerk of the court, who shall forthwith mail copies to the obligors
to their last known addresses. No default judgment shall be entered
against the obligor in an appearance bond until more than 10 14 days
after notice is served as provided herein.

(5) After entry of such judgment, the court may remit it in whole or
in part under the conditions applying to the setting aside of forfeiture in
subsection (3).

Sec. 16. K.S.A. 22-2901 is hereby amended to read as follows: 22-
2901. (1) Except as provided in subsection (7), when an arrest is made in
the county where the crime charged is alleged to have been committed,
the person arrested shall be taken without unnecessary delay before a
magistrate of the court from which the warrant was issued. If the arrest
has been made on probable cause, without a warrant, he shall be taken
without unnecessary delay before the nearest available magistrate and a
complaint shall be filed forthwith.

(2) Except as provided in subsection (7), when an arrest is made in a
county other than where the crime charged is alleged to have been com-
mitted, the person arrested may be taken directly to the county wherein
the crime is alleged to have been committed without unnecessary delay
or at the request of the defendant he shall be taken without unnecessary
delay before the nearest available magistrate. Such magistrate shall as-
certain the nature of the crime charged in the warrant and the amount
of the bond, if any, endorsed on the warrant. If no warrant for the arrest
of the person is before the magistrate he shall make use of telephonic,
telegraphic or radio communication to ascertain the nature of the charge
and the substance of any warrant that has been issued. If no warrant has
been issued, a complaint shall be filed and a warrant issued in the county
where the crime is alleged to have been committed, and the nature of
the charge, the substance of the warrant, and the amount of the bond
shall be communicated to the magistrate before whom the defendant is
in custody. Upon receipt of such information, the magistrate shall proceed
as hereinafter provided.

(3) The magistrate shall fix the terms and conditions of the appear-
ance bond upon which the defendant may be released. If the first ap-
pearance is before a magistrate in a county other than where the crime
is alleged to have been committed, the magistrate may release the de-
fendant on an appearance bond in an amount not less than that endorsed
on the warrant. The defendant shall be required to appear before the
magistrate who issued the warrant or a magistrate of a court having ju-
risdiction on a day certain, not more than 30 14 days thereafter.

(4) If the defendant is released on an appearance bond to appear
before the magistrate in another county, the magistrate who accepts the
appearance bond shall forthwith transmit such appearance bond and all
other papers relating to the case to the magistrate before whom the de-
fendant is to appear.

(5) If the person arrested cannot provide an appearance bond, or if
the crime is not bailable, the magistrate shall commit him to jail pending
further proceedings or shall order him delivered to a law enforcement
officer of the county where the crime is alleged to have been committed.

(6) The provisions of this section shall not apply to a person who is
arrested on a bench warrant. Such persons shall without unnecessary
delay be taken before the magistrate who issued the bench warrant.

(7) If aperson is arrested on a warrant or arrested on probable cause
without a warrant, pursuant to a violation of subsection (a)(1)(C) of K.S.A.
21-3721, and amendments thereto, such person shall not be allowed to
post bond pending such person’s first appearance in court provided that
a first appearance occurs within 48 hours after arrest. The magistrate may
fix as a condition of release on the appearance bond that such person
report to a court services officer. Nothing in this section shall be con-
strued to be an unnecessary delay as such term is used in this section.

Sec. 17. K.S.A. 22-2902 is hereby amended to read as follows: 22-
2902. (1) The state and every person charged with a felony shall have a
right to a preliminary examination before a magistrate, unless such charge
has been issued as a result of an indictment by a grand jury.

(2)  The preliminary examination shall be held before a magistrate of
a county in which venue for the prosecution lies within 38 14 days after
the arrest or personal appearance of the defendant. Continuances may
be granted only for good cause shown.



(3) The defendant shall not enter a plea at the preliminary exami-
nation. The defendant shall be personally present and except for witnesses
who are children less than 13 years of age, the witnesses shall be examined
in the defendant’s presence. The defendant’s voluntary absence after the
preliminary examination has been begun in the defendant’s presence shall
not prevent the continuation of the examination. Except for witnesses
who are children less than 13 years of age, the defendant shall have the
right to cross-examine witnesses against the defendant and introduce ev-
idence in the defendant’s own behalf. If from the evidence it appears that
a felony has been committed and there is probable cause to believe that
a felony has been committed by the defendant, the magistrate shall order
the defendant bound over to the district judge having jurisdiction to try
the case; otherwise, the magistrate shall discharge the defendant. When
the victim of the felony is a child less than 13 years of age, the finding of
probable cause as provided in this subsection may be based upon hearsay
evidence in whole or in part presented at the preliminary examination by
means of statements made by a child less than 13 years of age on a vid-
eotape recording or by other means.

(4) If the defendant and the state waive preliminary examination, the
magistrate shall order the defendant bound over to the district judge
having jurisdiction to try the case.

(5) Any judge of the district court may conduct a preliminary exam-
ination, and a district judge may preside at the trial of any defendant even
though such judge presided at the preliminary examination of such de-
fendant.

(6) The complaint or information, as filed by the prosecuting attorney
pursuant to K.S.A. 22-2905, and amendments thereto, shall serve as the
formal charging document at trial. When a defendant and prosecuting
attorney reach agreement on a plea of guilty or nolo contendere, the de-
fendant and the prosecuting attorney shall notify the district court of such
agreement and arrange for a time to plead, pursuant to K.S.A. 22-3210,
and amendments thereto.

(7) The judge of the district court, when conducting the preliminary
examination, shall have the discretion to conduct arraignment, subject to
assignment pursuant to K.S.A. 20-329, and amendments thereto, at the
conclusion of the preliminary examination.

Sec. 18. K.S.A. 22-3208 is hereby amended to read as follows: 22-
3208. (1) Pleadings in criminal proceedings shall be the complaint, infor-
mation or indictment, the bill of particulars when ordered, and the pleas
of not guilty, guilty or with the consent of the court, nolo contendere. All
other pleas, demurrers and motions to quash are abolished and defenses
and objections raised before trial which heretofore could have been raised
by one or more of them shall be raised only by motion to dismiss or to
grant appropriate relief.

(2) Any defense or objection which is capable of determination with-
out the trial of the general issue may be raised before trial by motion.

(3) Defenses and objections based on defects in the institution of the
prosecution or in the complaint, information or indictment other than
that it fails to show jurisdiction in the court or to charge a crime may be
raised only by motion before trial. The motion shall include all such de-
fenses and objections then available to the defendant. Failure to present
any such defense or objection as herein provided constitutes a waiver
thereof, but the court for cause shown may grant relief from the waiver.
Lack of jurisdiction or the failure of the complaint, information or in-
dictment to charge a crime shall be noticed by the court at any time during
the pendency of the proceeding.

(4) The motion to dismiss shall be made at any time prior to arraign-
ment or within 20 21 days after the plea is entered. The period for filing
such motion may be enlarged by the court when it shall find that the
grounds therefor were not known to the defendant and could not with
reasonable diligence have been discovered by the defendant within the
period specified herein. A plea of guilty or a consent to trial upon a
complaint, information or indictment shall constitute a waiver of defenses
and objections based upon the institution of the prosecution or defects
in the complaint, information or indictment other than it fails to show
jurisdiction in the court or to charge a crime.

(5) A motion before trial raising defenses or objections to prosecution
shall be determined before trial unless the court orders that it be deferred
for determination at the trial.



(6) If a motion is determined adversely to the defendant, such de-
fendant shall then plead if such defendant had not previously pleaded. A
plea previously entered shall stand. If the court grants a motion based on
a defect in the institution of the prosecution or in the complaint, infor-
mation or indictment, it may also order that the defendant be held in
custody or that the defendant’s appearance bond be continued for a spec-
ified time not exceeding one day pending the filing of a new complaint,
information or indictment.

(7) Any hearing conducted by the court to determine the merits of
any motion may be conducted by two-way electronic audio-video com-
munication between the defendant and defendant’s counsel in lieu of
personal presence of the defendant and defendant’s counsel in the court-
room in the discretion of the court. The defendant shall be informed of
the defendant’s right to be personally present in the courtroom during
such hearing if the defendant so requests. Exercising the right to be pres-
ent shall in no way prejudice the defendant.

Sec. 19. K.S.A. 22-3212 is hereby amended to read as follows: 22-
3212. (a) Upon request, the prosecuting attorney shall permit the de-
fendant to inspect and copy or photograph the following, if relevant: (1)
Written or recorded statements or confessions made by the defendant,
or copies thereof, which are or have been in the possession, custody or
control of the prosecution, the existence of which is known, or by the
exercise of due diligence may become known, to the prosecuting attorney;
(2) results or reports of physical or mental examinations, and of scientific
tests or experiments made in connection with the particular case, or cop-
ies thereof, the existence of which is known, or by the exercise of due
diligence may become known, to the prosecuting attorney; (3) recorded
testimony of the defendant before a grand jury or at an inquisition; and
(4) memoranda of any oral confession made by the defendant and a list
of the witnesses to such confession, the existence of which is known, or
by the exercise of due diligence may become known to the prosecuting
attorney.

(b) Upon request, the prosecuting attorney shall permit the defend-
ant to inspect and copy or photograph books, papers, documents, tangible
objects, buildings or places, or copies, or portions thereof, which are or
have been within the possession, custody or control of the prosecution,
and which are material to the case and will not place an unreasonable
burden upon the prosecution. Except as provided in subsections (a)(2)
and (a)(4), this section does not authorize the discovery or inspection of
reports, memoranda or other internal government documents made by
officers in connection with the investigation or prosecution of the case,
or of statements made by state witnesses or prospective state witnesses,
other than the defendant, except as may be provided by law.

(c) If the defendant seeks discovery and inspection under subsection
(a)(2) or subsection (b), the defendant shall permit the attorney for the
prosecution to inspect and copy or photograph scientific or medical re-
ports, books, papers, documents, tangible objects, or copies or portions
thereof, which the defendant intends to produce at any hearing, and
which are material to the case and will not place an unreasonable burden
on the defense. Except as to scientific or medical reports, this subsection
does not authorize the discovery or inspection of reports, memoranda or
other internal defense documents made by the defendant, or the defend-
ant’s attorneys or agents in connection with the investigation or defense
of the case, or of statements made by the defendant, or by prosecution
or defense witnesses, or by prospective prosecution or defense witnesses,
to the defendant, the defendant’s agents or attorneys.

(d) The prosecuting attorney and the defendant shall cooperate in
discovery and reach agreement on the time, place and manner of making
the discovery and inspection permitted, so as to avoid the necessity for
court intervention.

(e) Upon a sufficient showing the court may at any time order that
the discovery or inspection be denied, restricted or deferred or make such
other order as is appropriate. Upon motion, the court may permit either
party to make such showing, in whole or in part, in the form of a written
statement to be inspected privately by the court. If the court enters an
order granting relief following such a private showing, the entire text of
the statement shall be sealed and preserved in the records of the court
to be made available to the appellate court in the event of an appeal.

(f) Discovery under this section must be completed no later than 20



21 days after arraignment or at such reasonable later time as the court
may permit.

(g) If, subsequent to compliance with an order issued pursuant to this
section, and prior to or during trial, a party discovers additional material
previously requested or ordered which is subject to discovery or inspec-
tion under this section, the party shall promptly notify the other party or
the party’s attorney or the court of the existence of the additional material.
If at any time during the course of the proceedings it is brought to the
attention of the court that a party has failed to comply with this section
or with an order issued pursuant to this section, the court may order such
party to permit the discovery or inspection of materials not previously
disclosed, grant a continuance, or prohibit the party from introducing in
evidence the material not disclosed, or it may enter such other order as
it deems just under the circumstances.

(h) For crimes committed on or after July 1, 1993, the prosecuting
attorney shall provide all prior convictions of the defendant known to the
prosecuting attorney that would affect the determination of the defend-
ant’s criminal history for purposes of sentencing under a presumptive
sentencing guidelines system as provided in K.S.A. 21-4701 et seq., and
amendments thereto.

(i) The prosecuting attorney and defendant shall be permitted to in-
spect and copy any juvenile files and records of the defendant for the
purpose of discovering and verifying the criminal history of the defendant.

Sec. 20. K.S.A. 22-3302 is hereby amended to read as follows: 22-
3302. (1) At any time after the defendant has been charged with a crime
and before pronouncement of sentence, the defendant, the defendant’s
counsel or the prosecuting attorney may request a determination of the
defendant’s competency to stand trial. If, upon the request of either party
or upon the judge’s own knowledge and observation, the judge before
whom the case is pending finds that there is reason to believe that the
defendant is incompetent to stand trial the proceedings shall be sus-
pended and a hearing conducted to determine the competency of the
defendant.

(2) Ifthe defendant is charged with a felony, the hearing to determine
the competency of the defendant shall be conducted by a district judge.

(3) The court shall determine the issue of competency and may im-
panel a jury of six persons to assist in making the determination. The
court may order a psychiatric or psychological examination of the de-
fendant. To facilitate the examination, the court may: (a) If the defendant
is charged with a felony, commit the defendant to the state security hos-
pital or any county or private institution for examination and report to
the court, or, if the defendant is charged with a misdemeanor, commit
the defendant to any appropriate state, county or private institution for
examination and report to the court, except that the court shall not com-
mit the defendant to the state security hospital or any other state insti-
tution unless, prior to such commitment, the director of a local county or
private institution recommends to the court and to the secretary of social
and rehabilitation services that examination of the defendant should be
performed at a state institution; (b) designate any appropriate psychiatric
or psychological clinic, mental health center or other psychiatric or psy-
chological facility to conduct the examination while the defendant is in
jail or on pretrial release; or (c) appoint two qualified licensed physicians
or licensed psychologists, or one of each, to examine the defendant and
report to the court. If the court commits the defendant to an institution
for the examination, the commitment shall be for not more than 60 days
or until the examination is completed, whichever is the shorter period of
time. No statement made by the defendant in the course of any exami-
nation provided for by this section, whether or not the defendant consents
to the examination, shall be admitted in evidence against the defendant
in any criminal proceeding. Upon notification of the court that a defend-
ant committed for psychiatric or psychological examination under this
subsection has been found competent to stand trial, the court shall order
that the defendant be returned not later than five seven days after receipt
of the notice for proceedings under this section. If the defendant is not
returned within that time, the county in which the proceedings will be
held shall pay the costs of maintaining the defendant at the institution or
facility for the period of time the defendant remains at the institution or
facility in excess of the five seven-day period.

(4) If the defendant is found to be competent, the proceedings which



have been suspended shall be resumed. If the proceedings were sus-
pended before or during the preliminary examination, the judge who
conducted the competency hearing may conduct a preliminary exami-
nation or, if a district magistrate judge was conducting the proceedings
prior to the competency hearing, the judge who conducted the compe-
tency hearing may order the preliminary examination to be heard by a
district magistrate judge.

(5) If the defendant is found to be incompetent to stand trial, the
court shall proceed in accordance with K.S.A. 22-3303, and amendments
thereto.

(6) If proceedings are suspended and a hearing to determine the
defendant’s competency is ordered after the defendant is in jeopardy, the
court may either order a recess or declare a mistrial.

(7) The defendant shall be present personally at all proceedings un-
der this section.

Sec. 21. K.S.A. 22-3305 is hereby amended to read as follows: 22-
3305. (1) Whenever involuntary commitment proceedings have been
commenced by the secretary of social and rehabilitation services as re-
quired by K.S.A. 22-3303, and amendments thereto, and the defendant
is not committed to a treatment facility as a patient, the defendant shall
remain in the institution where committed pursuant to K.S.A. 22-3303,
and amendments thereto, and the secretary shall promptly notify the
court and the county or district attorney of the county in which the crim-
inal proceedings are pending of the result of the involuntary commitment
proceeding.

(2) Whenever involuntary commitment proceedings have been com-
menced by the secretary of social and rehabilitation services as required
by K.S.A. 22-3303, and amendments thereto, and the defendant is com-
mitted to a treatment facility as a patient but thereafter is to be discharged
pursuant to the care and treatment act for mentally ill persons, the de-
fendant shall remain in the institution where committed pursuant to
K.S.A. 22-3303, and amendments thereto, and the head of the treatment
facility shall promptly notify the court and the county or district attorney
of the county in which the criminal proceedings are pending that the
defendant is to be discharged.

When giving notification to the court and the county or district attorney
pursuant to subsection (1) or (2), the treatment facility shall include in
such notification an opinion from the head of the treatment facility as to
whether or not the defendant is now competent to stand trial. Upon
request of the county or district attorney, the court may set a hearing on
the issue of whether or not the defendant has been restored to compe-
tency. If no such request is made within 38 14 days after receipt of notice
pursuant to subsection (1) or (2), the court shall order the defendant to
be discharged from commitment and shall dismiss without prejudice the
charges against the defendant, and the period of limitation for the pros-
ecution for the crime charged shall not continue to run until the defend-
ant has been determined to have attained competency in accordance with
K.S.A. 22-3302, and amendments thereto.

Sec. 22. K.S.A. 22-3428 is hereby amended to read as follows: 22-
3428. (1) (a) When a defendant is acquitted and the jury answers in the
affirmative to the special question asked pursuant to K.S.A. 22-3221, and
amendments thereto, the defendant shall be committed to the state se-
curity hospital for safekeeping and treatment. A finding of not guilty and
the jury answering in the affirmative to the special question asked pur-
suant to K.S.A. 22-3221, and amendments thereto, shall be prima facie
evidence that the acquitted defendant is presently likely to cause harm
to self or others.

(b) Within 90 days of the defendant’s admission, the chief medical
officer of the state security hospital shall send to the court a written
evaluation report. Upon receipt of the report, the court shall set a hearing
to determine whether or not the defendant is currently a mentally ill
person. The hearing shall be held within 30 days after the receipt by the
court of the chief medical officer’s report.

(c) The court shall give notice of the hearing to the chief medical
officer of the state security hospital, the district or county attorney, the
defendant and the defendant’s attorney. The court shall inform the de-
fendant that such defendant is entitled to counsel and that counsel will
be appointed to represent the defendant if the defendant is not financially
able to employ an attorney as provided in K.S.A. 22-4503 et seq., and



amendments thereto. The defendant shall remain at the state security
hospital pending the hearing.

(d) At the hearing, the defendant shall have the right to present ev-
idence and cross-examine witnesses. At the conclusion of the hearing, if
the court finds by clear and convincing evidence that the defendant is
not currently a mentally ill person, the court shall dismiss the criminal
proceeding and discharge the defendant, otherwise the court may commit
the defendant to the state security hospital for treatment or may place
the defendant on conditional release pursuant to subsection (4).

(2)  Subject to the provisions of subsection (3):

(a) Whenever it appears to the chief medical officer of the state se-
curity hospital that a person committed under subsection (1)(d) is not
likely to cause harm to other persons in a less restrictive hospital envi-
ronment, the officer may transfer the person to any state hospital, subject
to the provisions of subsection (3). At any time subsequent thereto during
which such person is still committed to a state hospital, if the chief med-
ical officer of that hospital finds that the person may be likely to cause
harm or has caused harm, to others, such officer may transfer the person
back to the state security hospital.

(b)  Any person committed under subsection (1)(d) may be granted
conditional release or discharge as an involuntary patient.

(3) Before transfer of a person from the state security hospital pur-
suant to subsection (2)(a) or conditional release or discharge of a person
pursuant to subsection (2)(b), the chief medical officer of the state se-
curity hospital or the state hospital where the patient is under commit-
ment shall give notice to the district court of the county from which the
person was committed that transfer of the patient is proposed or that the
patient is ready for proposed conditional release or discharge. Such notice
shall include, but not be limited to: (a) Identification of the patient; (b)
the course of treatment; (c¢) a current assessment of the defendant’s men-
tal illness; (d) recommendations for future treatment, if any; and (e) rec-
ommendations regarding conditional release or discharge, if any. Upon
receiving notice, the district court shall order that a hearing be held on
the proposed transfer, conditional release or discharge. The court shall
give notice of the hearing to the state hospital or state security hospital
where the patient is under commitment and to the district or county
attorney of the county from which the person was originally ordered com-
mitted and shall order the involuntary patient to undergo a mental eval-
uation by a person designated by the court. A copy of all orders of the
court shall be sent to the involuntary patient and the patient’s attorney.
The report of the court ordered mental evaluation shall be given to the
district or county attorney, the involuntary patient and the patient’s at-
torney at least five seven days prior to the hearing. The hearing shall be
held within 30 days after the receipt by the court of the chief medical
officer’s notice. The involuntary patient shall remain in the state hospital
or state security hospital where the patient is under commitment until
the hearing on the proposed transfer, conditional release or discharge is
to be held. At the hearing, the court shall receive all relevant evidence,
including the written findings and recommendations of the chief medical
officer of the state security hospital or the state hospital where the patient
is under commitment, and shall determine whether the patient shall be
transferred to a less restrictive hospital environment or whether the pa-
tient shall be conditionally released or discharged. The patient shall have
the right to present evidence at such hearing and to cross-examine any
witnesses called by the district or county attorney. At the conclusion of
the hearing, if the court finds by clear and convincing evidence that the
patient will not be likely to cause harm to self or others if transferred to
a less restrictive hospital environment, the court shall order the patient
transferred. If the court finds by clear and convincing evidence that the
patient is not currently a mentally ill person, the court shall order the
patient discharged or conditionally released otherwise, the court shall
order the patient to remain in the state security hospital or state hospital
where the patient is under commitment. If the court orders the condi-
tional release of the patient in accordance with subsection (4), the court
may order as an additional condition to the release that the patient con-
tinue to take prescribed medication and report as directed to a person
licensed to practice medicine and surgery to determine whether or not
the patient is taking the medication or that the patient continue to receive
periodic psychiatric or psychological treatment.



(4) In order to ensure the safety and welfare of a patient who is to
be conditionally released and the citizenry of the state, the court may
allow the patient to remain in custody at a facility under the supervision
of the secretary of social and rehabilitation services for a period of time
not to exceed 30 days in order to permit sufficient time for the secretary
to prepare recommendations to the court for a suitable reentry program
for the patient. The reentry program shall be specifically designed to
facilitate the return of the patient to the community as a functioning, self-
supporting citizen, and may include appropriate supportive provisions for
assistance in establishing residency, securing gainful employment, un-
dergoing needed vocational rehabilitation, receiving marital and family
counseling, and such other outpatient services that appear beneficial. If
a patient who is to be conditionally released will be residing in a county
other than the county where the district court that ordered the conditional
release is located, the court shall transfer venue of the case to the district
court of the other county and send a copy of all of the court’s records of
the proceedings to the other court. In all cases of conditional release the
court shall: (a) Order that the patient be placed under the temporary
supervision of district court probation and parole services, community
treatment facility or any appropriate private agency; and (b) require as a
condition precedent to the release that the patient agree in writing to
waive extradition in the event a warrant is issued pursuant to K.S.A. 22-
3428b, and amendments thereto.

(5) At any time during the conditional release period, a conditionally
released patient, through the patient’s attorney, or the county or district
attorney of the county in which the district court having venue is located
may file a motion for modification of the conditions of release, and the
court shall hold an evidentiary hearing on the motion within 15 14 days
of its filing. The court shall give notice of the time for the hearing to the
patient and the county or district attorney. If the court finds from the
evidence at the hearing that the conditional provisions of release should
be modified or vacated, it shall so order. If at any time during the tran-
sitional period the designated medical officer or supervisory personnel or
the treatment facility informs the court that the patient is not satisfactorily
complying with the provisions of the conditional release, the court, after
a hearing for which notice has been given to the county or district attorney
and the patient, may make orders: (a) For additional conditions of release
designed to effect the ends of the reentry program, (b) requiring the
county or district attorney to file a petition to determine whether the
patient is a mentally ill person as provided in K.S.A. 59-2957, and amend-
ments thereto, or (c) requiring that the patient be committed to the state
security hospital or any state hospital. In cases where an application is
ordered to be filed, the court shall proceed to hear and determine the
application pursuant to the care and treatment act for mentally ill persons
and that act shall apply to all subsequent proceedings. The costs of all
proceedings, the mental evaluation and the reentry program authorized
by this section shall be paid by the county from which the person was
committed.

(6) In any case in which the defense that the defendant lacked the
required mental state pursuant to K.S.A. 22-3220, and amendments
thereto, is relied on, the court shall instruct the jury on the substance of
this section.

(7) As used in this section and K.S.A. 22-3428a, and amendments
thereto:

(a) “Likely to cause harm to self or others” means that the person is
likely, in the reasonably foreseeable future, to cause substantial physical
injury or physical abuse to self or others or substantial damage to another’s
property, or evidenced by behavior causing, attempting or threatening
such injury, abuse or neglect.

(b) “Mentally ill person” means any person who:

(A) Is suffering from a severe mental disorder to the extent that such
person is in need of treatment; and

(B) is likely to cause harm to self or others.

(¢) “Treatment facility” means any mental health center or clinic,
psychiatric unit of a medical care facility, psychologist, physician or other
institution or individual authorized or licensed by law to provide either
inpatient or outpatient treatment to any patient.

Sec. 23. K.S.A. 22-3428a is hereby amended to read as follows: 22-
3428a. (1) Any person found not guilty, pursuant to K.S.A. 22-3220 and



22-3221, and amendments thereto, who remains in the state security hos-
pital or a state hospital for over one year pursuant to a commitment under
K.S.A. 22-3428, and amendments thereto, shall be entitled annually to
request a hearing to determine whether or not the person continues to
be a mentally ill person. The request shall be made in writing to the
district court of the county where the person is hospitalized and shall be
signed by the committed person or the person’s counsel. When the re-
quest is filed, the court shall give notice of the request to: (a) The county
or district attorney of the county in which the person was originally or-
dered committed, and (b) the chief medical officer of the state security
hospital or state hospital where the person is committed. The chief med-
ical officer receiving the notice, or the officer’s designee, shall conduct a
mental examination of the person and shall send to the district court of
the county where the person is hospitalized and to the county or district
attorney of the county in which the person was originally ordered com-
mitted a report of the examination within 20 21 days from the date when
notice from the court was received. Within 0 14 days after receiving the
report of the examination, the county or district attorney receiving it may
file a motion with the district court that gave the notice, requesting the
court to change the venue of the hearing to the district court of the county
in which the person was originally committed, or the court that gave the
notice on its own motion may change the venue of the hearing to the
district court of the county in which the person was originally committed.
Upon receipt of that motion and the report of the mental examination or
upon the court’s own motion, the court shall transfer the hearing to the
district court specified in the motion and send a copy of the court’s re-
cords of the proceedings to that court.

(2) After the time in which a change of venue may be requested has
elapsed, the court having venue shall set a date for the hearing, giving
notice thereof to the county or district attorney of the county, the com-
mitted person and the person’s counsel. If there is no counsel of record,
the court shall appoint a counsel for the committed person. The com-
mitted person shall have the right to procure, at the person’s own expense,
a mental examination by a physician or licensed psychologist of the per-
son’s own choosing. If a committed person is financially unable to procure
such an examination, the aid to indigent defendants provisions of article
45 of chapter 22 of the Kansas Statutes Annotated shall be applicable to
that person. A committed person requesting a mental examination pur-
suant to K.S.A. 22-4508, and amendments thereto, may request a physi-
cian or licensed psychologist of the person’s own choosing and the court
shall request the physician or licensed psychologist to provide an estimate
of the cost of the examination. If the physician or licensed psychologist
agrees to accept compensation in an amount in accordance with the com-
pensation standards set by the board of supervisors of panels to aid in-
digent defendants, the judge shall appoint the requested physician or
licensed psychologist; otherwise, the court shall designate a physician or
licensed psychologist to conduct the examination. Copies of each mental
examination of the committed person shall be filed with the court at least
five seven days prior to the hearing and shall be supplied to the county
or district attorney receiving notice pursuant to this section and the com-
mitted person’s counsel.

(3) At the hearing the committed person shall have the right to pres-
ent evidence and cross-examine the witnesses. The court shall receive all
relevant evidence, including the written findings and recommendations
of the chief medical officer of the state security hospital or state hospital
where the person is under commitment, and shall determine whether the
committed person continues to be a mentally ill person. At the hearing
the court may make any order that a court is empowered to make pur-
suant to subsections (3), (4) and (5) of K.S.A. 22-3428, and amendments
thereto. If the court finds by clear and convincing evidence the committed
person is not a mentally ill person, the court shall order the person dis-
charged; otherwise, the person shall remain committed or be condition-
ally released.

(4) Costs of a hearing held pursuant to this section shall be assessed
against and paid by the county in which the person was originally ordered
committed.

Sec. 24. K.S.A. 2009 Supp. 22-3437 is hereby amended to read as
follows: 22-3437. (1) In any hearing or trial, a report concerning forensic
examinations and certificate of forensic examination executed pursuant



to this section shall be admissible in evidence if the report and certificate
are prepared and attested by a criminalist or other employee of the Kansas
bureau of investigation, Kansas highway patrol or any laboratory of the
federal bureau of investigation, federal postal inspection service, federal
bureau of alcohol, tobacco and firearms or federal drug enforcement ad-
ministration. If the examination involves a breath test for alcohol content,
the report must also be admissible pursuant to K.S.A. 8-1001, and amend-
ments thereto, and be conducted by a law enforcement officer or other
person who is certified by the department of health and environment as
a breath test operator as provided by K.S.A. 65-1,107 et seq., and amend-
ments thereto.

(2)  Upon the request of any law enforcement agency, such person as
provided in subsection (1) performing the analysis shall prepare a certif-
icate. Such person shall sign the certificate under oath and shall include
in the certificate an attestation as to the result of the analysis. The pres-
entation of this certificate to a court by any party to a proceeding shall
be evidence that all of the requirements and provisions of this section
have been complied with. This certificate shall be supported by a written
declaration pursuant to K.S.A. 53-601, and amendments thereto, or shall
be sworn to before a notary public or other person empowered by law to
take oaths and shall contain a statement establishing the following: The
type of analysis performed; the result achieved; any conclusions reached
based upon that result; that the subscriber is the person who performed
the analysis and made the conclusions; the subscriber’s training or expe-
rience to perform the analysis; the nature and condition of the equipment
used; and the certification and foundation requirements for admissibility
of breath test results, when appropriate. When properly executed, the
certificate shall, subject to the provisions of subsection (3) and notwith-
standing any other provision of law, be admissible evidence of the results
of the forensic examination of the samples or evidence submitted for
analysis and the court shall take judicial notice of the signature of the
person performing the analysis and of the fact that such person is that
person who performed the analysis.

(3) Whenever a party intends to proffer in a criminal or civil pro-
ceeding, a certificate executed pursuant to this section, notice of an intent
to proffer that certificate and the reports relating to the analysis in ques-
tion, including a copy of the certificate, shall be conveyed to the opposing
party or parties at least 20 21 days before the beginning of a hearing
where the proffer will be used. An opposing party who intends to object
to the admission into evidence of a certificate shall give notice of objection
and the grounds for the objection within 8 14 days upon receiving the
adversary’s notice of intent to proffer the certificate. Whenever a notice
of objection is filed, admissibility of the certificate shall be determined
not later than two days before the beginning of the trial. A proffered
certificate shall be admitted in evidence unless it appears from the notice
of objection and grounds for that objection that the conclusions of the
certificate, including the composition, quality or quantity of the substance
submitted to the laboratory for analysis or the alcohol content of a blood
or breath sample will be contested at trial. A failure to comply with the
time limitations regarding the notice of objection required by this section
shall constitute a waiver of any objections to the admission of the certif-
icate. The time limitations set forth in this section may be extended upon
a showing of good cause.

Sec. 25. K.S.A. 22-3501 is hereby amended to read as follows: 22-
3501. (1) The court on motion of a defendant may grant a new trial to
him the defendant if required in the interest of justice. If trial was by the
court without a jury the court on motion of a defendant for a new trial
may vacate the judgment if entered, take additional testimony and direct
the entry of a new judgment. A motion for a new trial based on the ground
of newly discovered evidence may be made within two years after final
judgment, but if an appeal is pending the court may grant the motion
only on remand of the case. A motion for a new trial based on any other
grounds shall be made within 0 14 days after the verdict or finding of
guilty or within such further time as the court may fix during the 16 14-
day period.

(2) A motion for a new trial shall be heard and determined by the
court within 45 days from the date it is made.

Sec. 26. K.S.A. 22-3502 is hereby amended to read as follows: 22-
3502. The court on motion of a defendant shall arrest judgment if the



complaint, information or indictment does not charge a crime or if the
court was without jurisdiction of the crime charged. The motion for arrest
of judgment shall be made within 40 14 days after the verdict or finding
of guilty, or after a plea of guilty or nolo contendere, or within such further
time as the court may fix during the 30 14-day period.

Sec. 27. K.S.A. 22-3603 is hereby amended to read as follows: 22-
3603. When a judge of the district court, prior to the commencement of
trial of a criminal action, makes an order quashing a warrant or a search
warrant, suppressing evidence or suppressing a confession or admission
an appeal may be taken by the prosecution from such order if notice of
appeal is filed within ten<30) 14 days after entry of the order. Further
proceedings in the trial court shall be stayed pending determination of
the appeal.

Sec. 28. K.S.A. 22-3608 is hereby amended to read as follows: 22-
3608. (a) If sentence is imposed, the defendant may appeal from the
judgment of the district court not later than 10 days after the expiration
of the district court’s power to modify the sentence. The power to revoke
or modify the conditions of probation or the conditions of assignment to
a community correctional services program shall not be deemed power
to modify the sentence. The provisions of this subsection shall not apply
to crimes committed on or after July 1, 1993.

(b) If the imposition of sentence is suspended, the defendant may
appeal from the judgment of the district court within 10 days after the
order suspending imposition of sentence. The provisions of this subsec-
tion shall not apply to crimes committed on or after July 1, 1993.

(c) For crimes committed on or after July 1, 1993, the defendant shall
have 10 14 days after the judgment of the district court to appeal.

Sec. 29. K.S.A. 22-3609 is hereby amended to read as follows: 22-
3609. (1) The defendant shall have the right to appeal to the district court
of the county from any judgment of a municipal court which adjudges
the defendant guilty of a violation of the ordinances of any municipality
of Kansas or any findings of contempt. The appeal shall be assigned by
the chief judge to a district judge. The appeal shall stay all further pro-
ceedings upon the judgment appealed from.

(2) An appeal to the district court shall be taken by filing, in the
district court of the county in which the municipal court is located, a
notice of appeal and any appearance bond required by the municipal
court. Municipal court clerks are hereby authorized to accept notices of
appeal and appearance bonds under this subsection and shall forward
such notices and bonds to the district court. No appeal shall be taken
more than 10 14 days after the date of the judgment appealed from.

(3) The notice of appeal shall designate the judgment or part of the
judgment appealed from. The defendant shall cause notice of the appeal
to be served upon the city attorney prosecuting the case. The judge whose
judgment is appealed from or the clerk of the court, if there is one, shall
certify the complaint and warrant to the district court of the county, but
failure to do so shall not affect the validity of the appeal.

(4) Except as provided herein, the trial of municipal appeal cases shall
be to the court unless a jury trial is requested in writing by the defendant
not later than seven days after first notice of trial assignment is given to
the defendant or such defendant’s counsel. The time requirement pro-
vided in this subsection regarding when a jury trial shall be requested
may be waived in the discretion of the court upon a finding that imposing
such time requirement would cause undue hardship or prejudice to the
defendant. A jury in a municipal appeal case shall consist of six members.
All appeals taken by a defendant from a municipal judge in contempt
findings, cigarette or tobacco infraction or traffic infraction cases shall be
tried by the court.

(5) Notwithstanding the other provisions of this section, appeal from
a conviction rendered pursuant to subsection (b) of K.S.A. 12-4416, and
amendments thereto, shall be conducted only on the record of the stip-
ulation of facts relating to the complaint.

Sec. 30. K.S.A. 22-3609a is hereby amended to read as follows: 22-
3609a. (1) A defendant shall have the right to appeal from any judgment
of a district magistrate judge. The chief judge shall be responsible for
assigning a district judge for any such appeal. The appeal shall stay all
further proceedings upon the judgment appealed from.

(2)  An appeal to a district judge shall be taken by filing a notice of
appeal with the clerk of the court. No appeal shall be taken more than



10 14 days after the date of the judgment appealed from.

(3) The clerk of the district court shall deliver the complaint, warrant
and any appearance bond to the district judge to whom such appeal is
assigned. The case shall be tried de novo before the assigned district
judge.

: (igl) No advance payment of a docket fee shall be required when the
appeal is taken.

(5)  All appeals taken by a defendant from a district magistrate judge
in misdemeanor cases shall be tried by the court unless a jury trial is
requested in writing by the defendant. All appeals taken by a defendant
from a district magistrate judge in traffic infraction and cigarette or to-
bacco infraction cases shall be to the court.

(6) Notwithstanding the other provisions of this section, appeal from
a conviction rendered pursuant to subsection (c) of K.S.A. 22-2909, and
amendments thereto, shall be conducted only on the record of the stip-
ulation of facts relating to the complaint.

Sec. 31. K.S.A. 22-3707 is hereby amended to read as follows: 22-
3707. (a) Except as otherwise provided by this section, the Kansas parole
board shall consist of three members appointed by the governor, subject
to confirmation by the senate as provided in K.S.A. 75-4315b, and amend-
ments thereto. Except as provided by K.S.A. 46-2601, and amendments
thereto, no person shall exercise any power, duty or function as a member
of the board until confirmed by the senate. No successor shall be ap-
pointed as provided in this section for the office of one of the members
of the Kansas parole board whose term expires on January 15, 2003. No
appointment to the board shall be made that would result in more than
two members of the board being members of the same political party.
The term of office of the members of the board shall be four years and
until their successors are appointed and confirmed. If a vacancy occurs
in the membership of the board before the expiration of the term of
office, a successor shall be appointed for the remainder of the unexpired
term in the same manner that original appointments are made. Each
member of the board shall devote the member’s full time to the duties
of membership on the board.

(b) The governor may not remove any member of the Kansas parole
board except for disability, inefficiency, neglect of duty or malfeasance in
office. Before removal, the governor shall give the member a written copy
of the charges against the member and shall fix the time when the mem-
ber can be heard at a public hearing, which shall not be less than 18 14
days thereafter. Upon removal, the governor shall file in the office of the
secretary of state a complete statement of all charges made against the
member and the findings thereupon, with a complete record of the pro-
ceedings.

Sec. 32. K.S.A. 2009 Supp. 22-3717 is hereby amended to read as
follows: 22-3717. (a) Except as otherwise provided by this section; K.S.A.
1993 Supp. 21-4628 prior to its repeal; K.S.A. 21-4635 through 21-4638,
and amendments thereto; K.S.A. 8-1567, and amendments thereto;
K.S.A. 21-4642, and amendments thereto; and K.S.A 21-4624, and
amendments thereto, an inmate, including an inmate sentenced pursuant
to K.S.A. 21-4618, and amendments thereto, shall be eligible for parole
after serving the entire minimum sentence imposed by the court, less
good time credits.

(b) (1) Except as provided by K.S.A. 21-4635 through 21-4638, and
amendments thereto, an inmate sentenced to imprisonment for the crime
of capital murder, or an inmate sentenced for the crime of murder in the
first degree based upon a finding of premeditated murder, committed on
or after July 1, 1994, shall be eligible for parole after serving 25 years of
confinement, without deduction of any good time credits.

(2) Except as provided by subsection (b)(1) or (b)(4), K.S.A. 1993
Supp. 21-4628 prior to its repeal and K.S.A. 21-4635 through 21-4638,
and amendments thereto, an inmate sentenced to imprisonment for an
off-grid offense committed on or after July 1, 1993, but prior to July 1,
1999, shall be eligible for parole after serving 15 years of confinement,
without deduction of any good time credits and an inmate sentenced to
imprisonment for an off-grid offense committed on or after July 1, 1999,
shall be eligible for parole after serving 20 years of confinement without
deduction of any good time credits.

(3) Except as provided by K.S.A. 1993 Supp. 21-4628 prior to its
repeal, an inmate sentenced for a class A felony committed before July



1, 1993, including an inmate sentenced pursuant to K.S.A. 21-4618, and
amendments thereto, shall be eligible for parole after serving 15 years of
confinement, without deduction of any good time credits.

(4) An inmate sentenced to imprisonment for a violation of subsec-
tion (a) of K.S.A. 21-3402, and amendments thereto, committed on or
after July 1, 1996, but prior to July 1, 1999, shall be eligible for parole
after serving 10 years of confinement without deduction of any good time
credits.

(5) An inmate sentenced to imprisonment pursuant to K.S.A. 21-
4643, and amendments thereto, committed on or after July 1, 2006, shall
be eligible for parole after serving the mandatory term of imprisonment
without deduction of any good time credits.

(c) (1) Exceptas provided in subsection (e), if an inmate is sentenced
to imprisonment for more than one crime and the sentences run consec-
utively, the inmate shall be eligible for parole after serving the total of:

(A) The aggregate minimum sentences, as determined pursuant to
K.S.A. 21-4608 and amendments thereto, less good time credits for those
crimes which are not class A felonies; and

(B) an additional 15 years, without deduction of good time credits,
for each crime which is a class A felony.

(2) If an inmate is sentenced to imprisonment pursuant to K.S.A. 21-
4643, and amendments thereto, for crimes committed on or after July 1,
2006, the inmate shall be eligible for parole after serving the mandatory
term of imprisonment.

(d) (1) Persons sentenced for crimes, other than off-grid crimes,
committed on or after July 1, 1993, or persons subject to subparagraph
(G), will not be eligible for parole, but will be released to a mandatory
period of postrelease supervision upon completion of the prison portion
of their sentence as follows:

(A) Except as provided in subparagraphs (D) and (E), persons sen-
tenced for nondrug severity level 1 through 4 crimes and drug severity
levels 1 and 2 crimes must serve 36 months, plus the amount of good
time and program credit earned and retained pursuant to K.S.A. 21-4722,
and amendments thereto, on postrelease supervision.

(B) Except as provided in subparagraphs (D) and (E), persons sen-
tenced for nondrug severity levels 5 and 6 crimes and drug severity level
3 crimes must serve 24 months, plus the amount of good time and pro-
gram credit earned and retained pursuant to K.S.A. 21-4722, and amend-
ments thereto, on postrelease supervision.

(C) Except as provided in subparagraphs (D) and (E), persons sen-
tenced for nondrug severity level 7 through 10 crimes and drug severity
level 4 crimes must serve 12 months, plus the amount of good time and
program credit earned and retained pursuant to K.S.A. 21-4722, and
amendments thereto, on postrelease supervision.

(D) (i) The sentencing judge shall impose the postrelease supervi-
sion period provided in subparagraph (d)(1)(A), (d)(1)(B) or (d)(1)(C),
unless the judge finds substantial and compelling reasons to impose a
departure based upon a finding that the current crime of conviction was
sexually motivated. In that event, departure may be imposed to extend
the postrelease supervision to a period of up to 60 months.

(ii) If the sentencing judge departs from the presumptive postrelease
supervision period, the judge shall state on the record at the time of
sentencing the substantial and compelling reasons for the departure. De-
partures in this section are subject to appeal pursuant to K.S.A. 21-4721,
and amendments thereto.

(iii) In determining whether substantial and compelling reasons exist,
the court shall consider:

(a) Written briefs or oral arguments submitted by either the defend-
ant or the state;

(b) any evidence received during the proceeding;

(c) the presentence report, the victim’s impact statement and any
psychological evaluation as ordered by the court pursuant to subsection
(e) of K.S.A. 21-4714, and amendments thereto; and

(d) any other evidence the court finds trustworthy and reliable.

(iv) The sentencing judge may order that a psychological evaluation
be prepared and the recommended programming be completed by the
offender. The department of corrections or the parole board shall ensure
that court ordered sex offender treatment be carried out.

(v) In carrying out the provisions of subparagraph (d)(1)(D), the court



shall refer to K.S.A. 21-4718, and amendments thereto.

(vi) Upon petition, the parole board may provide for early discharge
from the postrelease supervision period upon completion of court or-
dered programs and completion of the presumptive postrelease super-
vision period, as determined by the crime of conviction, pursuant to sub-
paragraph (d)(1)(A), (d)(1)(B) or (d)(1)(C). Early discharge from
postrelease supervision is at the discretion of the parole board.

(vii) Persons convicted of crimes deemed sexually violent or sexually
motivated, shall be registered according to the offender registration act,
K.S.A. 22-4901 through 22-4910, and amendments thereto.

(viii) Persons convicted of K.S.A. 21-3510 or 21-3511, and amend-
ments thereto, shall be required to participate in a treatment program
for sex offenders during the postrelease supervision period.

(E) The period of postrelease supervision provided in subparagraphs
(A) and (B) may be reduced by up to 12 months and the period of post-
release supervision provided in subparagraph (C) may be reduced by up
to six months based on the offender’s compliance with conditions of su-
pervision and overall performance while on postrelease supervision. The
reduction in the supervision period shall be on an earned basis pursuant
to rules and regulations adopted by the secretary of corrections.

(F) In cases where sentences for crimes from more than one severity
level have been imposed, the offender shall serve the longest period of
postrelease supervision as provided by this section available for any crime
upon which sentence was imposed irrespective of the severity level of the
crime. Supervision periods will not aggregate.

(G) Except as provided in subsection (u), persons convicted of a sex-
ually violent crime committed on or after July 1, 2006, and who are re-
leased from prison, shall be released to a mandatory period of postrelease
supervision for the duration of the person’s natural life.

(2) As used in this section, “sexually violent crime” means:

(A) Rape, K.S.A. 21-3502, and amendments thereto;

(B) indecent liberties with a child, K.S.A. 21-3503, and amendments
thereto;

(C) aggravated indecent liberties with a child, K.S.A. 21-3504, and
amendments thereto;

(D) criminal sodomy, subsection (a)(2) and (a)(3) of K.S.A. 21-3505,
and amendments thereto;

(E) aggravated criminal sodomy, K.S.A. 21-3506, and amendments
thereto;

(F) indecent solicitation of a child, K.S.A. 21-3510, and amendments
thereto;

(G) aggravated indecent solicitation of a child, K.S.A. 21-3511, and
amendments thereto;

(H) sexual exploitation of a child, K.S.A. 21-3516, and amendments
thereto;

(I) aggravated sexual battery, K.S.A. 21-3518, and amendments
thereto;

(]) aggravated incest, K.S.A. 21-3603, and amendments thereto; or

(K) an attempt, conspiracy or criminal solicitation, as defined in
K.S.A. 21-3301, 21-3302 or 21-3303, and amendments thereto, of a sex-
ually violent crime as defined in this section.

“Sexually motivated” means that one of the purposes for which the
defendant committed the crime was for the purpose of the defendant’s
sexual gratification.

(e) If an inmate is sentenced to imprisonment for a crime committed
while on parole or conditional release, the inmate shall be eligible for
parole as provided by subsection (c), except that the Kansas parole board
may postpone the inmate’s parole eligibility date by assessing a penalty
not exceeding the period of time which could have been assessed if the
inmate’s parole or conditional release had been violated for reasons other
than conviction of a crime.

(f) If a person is sentenced to prison for a crime committed on or
after July 1, 1993, while on probation, parole, conditional release or in a
community corrections program, for a crime committed prior to July 1,
1993, and the person is not eligible for retroactive application of the
sentencing guidelines and amendments thereto pursuant to K.S.A. 21-
4724, and amendments thereto, the new sentence shall not be aggregated
with the old sentence, but shall begin when the person is paroled or
reaches the conditional release date on the old sentence. If the offender



was past the offender’s conditional release date at the time the new of-
fense was committed, the new sentence shall not be aggregated with the
old sentence but shall begin when the person is ordered released by the
Kansas parole board or reaches the maximum sentence expiration date
on the old sentence, whichever is earlier. The new sentence shall then
be served as otherwise provided by law. The period of postrelease su-
pervision shall be based on the new sentence, except that those offenders
whose old sentence is a term of imprisonment for life, imposed pursuant
to K.S.A. 1993 Supp. 21-4628 prior to its repeal, or an indeterminate
sentence with a maximum term of life imprisonment, for which there is
no conditional release or maximum sentence expiration date, shall remain
on postrelease supervision for life or until discharged from supervision
by the Kansas parole board.

(g) Subject to the provisions of this section, the Kansas parole board
may release on parole those persons confined in institutions who are el-
igible for parole when: (1) The board believes that the inmate should be
released for hospitalization, for deportation or to answer the warrant or
other process of a court and is of the opinion that there is reasonable
probability that the inmate can be released without detriment to the com-
munity or to the inmate; or (2) the secretary of corrections has reported
to the board in writing that the inmate has satisfactorily completed the
programs required by any agreement entered under K.S.A. 75-5210a, and
amendments thereto, or any revision of such agreement, and the board
believes that the inmate is able and willing to fulfill the obligations of a
law abiding citizen and is of the opinion that there is reasonable proba-
bility that the inmate can be released without detriment to the community
or to the inmate. Parole shall not be granted as an award of clemency and
shall not be considered a reduction of sentence or a pardon.

(h) The Kansas parole board shall hold a parole hearing at least the
month prior to the month an inmate will be eligible for parole under
subsections (a), (b) and (c). At least the month preceding the parole hear-
ing, the county or district attorney of the county where the inmate was
convicted shall give written notice of the time and place of the public
comment sessions for the inmate to any victim of the inmate’s crime who
is alive and whose address is known to the county or district attorney or,
if the victim is deceased, to the victim’s family if the family’s address is
known to the county or district attorney. Except as otherwise provided,
failure to notify pursuant to this section shall not be a reason to postpone
a parole hearing. In the case of any inmate convicted of an off-grid felony
or a class A felony the secretary of corrections shall give written notice
of the time and place of the public comment session for such inmate at
least one month preceding the public comment session to any victim of
such inmate’s crime or the victim’s family pursuant to K.S.A. 74-7338,
and amendments thereto. If notification is not given to such victim or
such victim’s family in the case of any inmate convicted of an off-grid
felony or a class A felony, the board shall postpone a decision on parole
of the inmate to a time at least 30 days after notification is given as
provided in this section. Nothing in this section shall create a cause of
action against the state or an employee of the state acting within the scope
of the employee’s employment as a result of the failure to notify pursuant
to this section. If granted parole, the inmate may be released on parole
on the date specified by the board, but not earlier than the date the
inmate is eligible for parole under subsections (a), (b) and (c). At each
parole hearing and, if parole is not granted, at such intervals thereafter
as it determines appropriate, the Kansas parole board shall consider: (1)
Whether the inmate has satisfactorily completed the programs required
by any agreement entered under K.S.A. 75-5210a, and amendments
thereto, or any revision of such agreement; and (2) all pertinent infor-
mation regarding such inmate, including, but not limited to, the circum-
stances of the offense of the inmate; the presentence report; the previous
social history and criminal record of the inmate; the conduct, employ-
ment, and attitude of the inmate in prison; the reports of such physical
and mental examinations as have been made, including, but not limited
to, risk factors revealed by any risk assessment of the inmate; comments
of the victim and the victim’s family including in person comments, con-
temporaneous comments and prerecorded comments made by any tech-
nological means; comments of the public; official comments; any rec-
ommendation by the staff of the facility where the inmate is incarcerated;
proportionality of the time the inmate has served to the sentence a person



would receive under the Kansas sentencing guidelines for the conduct
that resulted in the inmate’s incarceration; and capacity of state correc-
tional institutions.

(i) In those cases involving inmates sentenced for a crime committed
after July 1, 1993, the parole board will review the inmates proposed
release plan. The board may schedule a hearing if they desire. The board
may impose any condition they deem necessary to insure public safety,
aid in the reintegration of the inmate into the community, or items not
completed under the agreement entered into under K.S.A. 75-5210a, and
amendments thereto. The board may not advance or delay an inmate’s
release date. Every inmate while on postrelease supervision shall remain
in the legal custody of the secretary of corrections and is subject to the
orders of the secretary.

(j) Before ordering the parole of any inmate, the Kansas parole board
shall have the inmate appear befere either in person or via a video con-
ferencing format and shall interview the inmate unless impractical be-
cause of the inmate’s physical or mental condition or absence from the
institution. Every inmate while on parole shall remain in the legal custody
of the secretary of corrections and is subject to the orders of the secretary.
Whenever the Kansas parole board formally considers placing an inmate
on parole and no agreement has been entered into with the inmate under
K.S.A. 75-5210a, and amendments thereto, the board shall notify the
inmate in writing of the reasons for not granting parole. If an agreement
has been entered under K.S.A. 75-5210a, and amendments thereto, and
the inmate has not satisfactorily completed the programs specified in the
agreement, or any revision of such agreement, the board shall notify the
inmate in writing of the specific programs the inmate must satisfactorily
complete before parole will be granted. If parole is not granted only
because of a failure to satisfactorily complete such programs, the board
shall grant parole upon the secretary’s certification that the inmate has
successfully completed such programs. If an agreement has been entered
under K.S.A. 75-5210a, and amendments thereto, and the secretary of
corrections has reported to the board in writing that the inmate has sat-
isfactorily completed the programs required by such agreement, or any
revision thereof, the board shall not require further program participa-
tion. However, if the board determines that other pertinent information
regarding the inmate warrants the inmate’s not being released on parole,
the board shall state in writing the reasons for not granting the parole. If
parole is denied for an inmate sentenced for a crime other than a class A
or class B felony or an off-grid felony, the board shall hold another parole
hearing for the inmate not later than one year after the denial unless the
parole board finds that it is not reasonable to expect that parole would
be granted at a hearing if held in the next three years or during the interim
period of a deferral. In such case, the parole board may defer subsequent
parole hearings for up to three years but any such deferral by the board
shall require the board to state the basis for its findings. If parole is denied
for an inmate sentenced for a class A or class B felony or an off-grid
felony, the board shall hold another parole hearing for the inmate not
later than three years after the denial unless the parole board finds that
it is not reasonable to expect that parole would be granted at a hearing if
held in the next 10 years or during the interim period of a deferral. In
such case, the parole board may defer subsequent parole hearings for up
to 10 years but any such deferral shall require the board to state the basis
for its findings.

(k)  Parolees and persons on postrelease supervision shall be assigned,
upon release, to the appropriate level of supervision pursuant to the cri-
teria established by the secretary of corrections.

(I) The Kansas parole board shall adopt rules and regulations in ac-
cordance with K.S.A. 77-415 et seq., and amendments thereto, not in-
consistent with the law and as it may deem proper or necessary, with
respect to the conduct of parole hearings, postrelease supervision reviews,
revocation hearings, orders of restitution, reimbursement of expenditures
by the state board of indigents’ defense services and other conditions to
be imposed upon parolees or releasees. Whenever an order for parole or
postrelease supervision is issued it shall recite the conditions thereof.

(m) Whenever the Kansas parole board orders the parole of an in-
mate or establishes conditions for an inmate placed on postrelease su-
pervision, the board:

(1) Unless it finds compelling circumstances which would render a



plan of payment unworkable, shall order as a condition of parole or post-
release supervision that the parolee or the person on postrelease super-
vision pay any transportation expenses resulting from returning the pa-
rolee or the person on postrelease supervision to this state to answer
criminal charges or a warrant for a violation of a condition of probation,
assignment to a community correctional services program, parole, con-
ditional release or postrelease supervision;

(2) to the extent practicable, shall order as a condition of parole or
postrelease supervision that the parolee or the person on postrelease su-
pervision make progress towards or successfully complete the equivalent
of a secondary education if the inmate has not previously completed such
educational equivalent and is capable of doing so;

(3) may order that the parolee or person on postrelease supervision
perform community or public service work for local governmental agen-
cies, private corporations organized not-for-profit or charitable or social
service organizations performing services for the community;

(4) may order the parolee or person on postrelease supervision to pay
the administrative fee imposed pursuant to K.S.A. 22-4529, and amend-
ments thereto, unless the board finds compelling circumstances which
would render payment unworkable; and

(5) unless it finds compelling circumstances which would render a
plan of payment unworkable, shall order that the parolee or person on
postrelease supervision reimburse the state for all or part of the expend-
itures by the state board of indigents” defense services to provide counsel
and other defense services to the person. In determining the amount and
method of payment of such sum, the parole board shall take account of
the financial resources of the person and the nature of the burden that
the payment of such sum will impose. Such amount shall not exceed the
amount claimed by appointed counsel on the payment voucher for indi-
gents’ defense services or the amount prescribed by the board of indi-
gents’ defense services reimbursement tables as provided in K.S.A. 22-
4522, and amendments thereto, whichever is less, minus any previous
payments for such services.

(n) If the court which sentenced an inmate specified at the time of
sentencing the amount and the recipient of any restitution ordered as a
condition of parole or postrelease supervision, the Kansas parole board
shall order as a condition of parole or postrelease supervision that the
inmate pay restitution in the amount and manner provided in the journal
entry unless the board finds compelling circumstances which would ren-
der a plan of restitution unworkable.

(0) Whenever the Kansas parole board grants the parole of an inmate,
the board, within 30 14 days of the date of the decision to grant parole,
shall give written notice of the decision to the county or district attorney
of the county where the inmate was sentenced.

(p) When an inmate is to be released on postrelease supervision, the
secretary, within 30 days prior to release, shall provide the county or
district attorney of the county where the inmate was sentenced written
notice of the release date.

(q) Inmates shall be released on postrelease supervision upon the
termination of the prison portion of their sentence. Time served while
on postrelease supervision will vest.

(r) An inmate who is allocated regular good time credits as provided
in K.S.A. 22-3725, and amendments thereto, may receive meritorious
good time credits in increments of not more than 90 days per meritorious
act. These credits may be awarded by the secretary of corrections when
an inmate has acted in a heroic or outstanding manner in coming to the
assistance of another person in a life threatening situation, preventing
injury or death to a person, preventing the destruction of property or
taking actions which result in a financial savings to the state.

(s) The provisions of subsections (d)(1)(A), (d)(1)(B), (d)(1)(C) and
(d)(1)(E) shall be applied retroactively as provided in subsection (t).

(t) For offenders sentenced prior to the effective date of this act who
are eligible for modification of their postrelease supervision obligation,
the department of corrections shall modify the period of postrelease su-
pervision as provided for by this section for offenders convicted of severity
level 9 and 10 crimes on the sentencing guidelines grid for nondrug
crimes and severity level 4 crimes on the sentencing guidelines grid for
drug crimes on or before September 1, 2000; for offenders convicted of
severity level 7 and 8 crimes on the sentencing guidelines grid for nondrug



crimes on or before November 1, 2000; and for offenders convicted of
severity level 5 and 6 crimes on the sentencing guidelines grid for nondrug
crimes and severity level 3 crimes on the sentencing guidelines grid for
drug crimes on or before January 1, 2001.

(u) An inmate sentenced to imprisonment pursuant to K.S.A. 21-
4643, and amendments thereto, for crimes committed on or after July 1,
2006, shall be placed on parole for life and shall not be discharged from
supervision by the Kansas parole board. When the board orders the parole
of an inmate pursuant to this subsection, the board shall order as a con-
dition of parole that the inmate be electronically monitored for the du-
ration of the inmate’s natural life.

(v)  Whenever the Kansas parole board or the court orders a person
to be electronically monitored, the board or court shall order the person
to reimburse the state for all or part of the cost of such monitoring. In
determining the amount and method of payment of such sum, the board
or court shall take account of the financial resources of the person and
the nature of the burden that the payment of such sum will impose.

Sec. 33. K.S.A. 22-3902 is hereby amended to read as follows: 22-
3902. (1) Unless otherwise provided by law, proceedings under K.S.A.
22-3901 through 22-3904, and amendments thereto, shall be governed
by the provisions of the Kansas code of civil procedure relating to the
abatement of common nuisances.

(2) (A) In addition to the procedure established by this section, if a
person is arrested for an unlawful act listed in K.S.A. 22-3901, and amend-
ments thereto, the attorney general, city, county or district attorney may
petition the court for a hearing to determine whether an unlawful activity
is or has been occurring on such owner’s property. The owner of the
property on which such person is or was committing an unlawful activity
may be given notice of such hearing. Except as provided by paragraph
(B), a hearing shall be held before the court within 30 days of the noti-
fication. If the court determines by a preponderance of the evidence that
an unlawful act occurred, such act shall render void any lease under which
a tenant holds possession, and shall cause the right of possession to revert
to the owner who may evict the tenant. If the owner does not commence
eviction proceedings against the tenant within 30 days of the court de-
termination, the attorney general or the city, county or district attorney
may proceed to file a petition pursuant to subsection (3). The provisions
of this subsection are in addition to any remedy provided pursuant to the
residential landlord and tenant act.

(B) In the case of a violation of subsection (k) of K.S.A. 22-3901, and
amendments thereto, a hearing shall be held before the court within five
seven days of the notification.

(3) Proceedings under K.S.A. 22-3901 through 22-3904, and amend-
ments thereto, shall be instituted only in the name of the state of Kansas
upon the petition of the attorney general or the city, county or district
attorney to enjoin a nuisance within the city, county or district.

(4) The petition shall describe any real estate alleged to be used or
to have been used as a place where such common nuisance is or was
maintained or permitted and shall identify the owner or person in charge
of such real estate. It shall describe any effects, equipment, paraphernalia,
fixtures, appliances, musical instruments or other personal property de-
signed for and used in such unlawful activity. It shall pray for the partic-
ular relief sought with respect to such property.

(5) The petition for injunction may include or be accompanied by an
application for an order for the seizure of the effects, equipment, para-
phernalia, fixtures, appliances, musical instruments or other personal
property described in the petition. If the court finds that there is probable
cause to believe that the personal property described is or has been used
for any of the unlawful purposes set forth in K.S.A. 22-3901, and amend-
ments thereto, the court may order the sheriff or other law enforcement
officer to seize such personalty and to hold it in custody pending further
order of the court. An order for seizure shall particularly describe the
personal property to be seized.

(6) An order for seizure of materials alleged to be obscene shall not
be issued until after a hearing at which evidence in support of the appli-
cation for such order has been heard. At least three seven days notice of
such hearing shall be given to the owner or person in possession of such
material. Pending such hearing, the court may make an order prohibiting
the owner or person in possession from removing such material from the



jurisdiction of the court.

(7). No bond or other security shall be required for any restraining
order, order for seizure or injunction issued under K.S.A. 22-3901
through 22-3904, and amendments thereto, in an action brought by the
attorney general or city, county or district attorney.

(8) The provisions of K.S.A. 22-3901 through 22-3904, and amend-
ments thereto, shall not limit nor otherwise affect proceedings under
K.S.A. 60-908, and amendments thereto, but shall be supplemental and
in addition to, and not in lieu of, the remedy provided by that statute.

(9) The attorney general or the city, county or district attorney shall
give notice of proceedings under K.S.A. 22-3901 through 22-3904, and
amendments thereto, by sending a copy of the petition to enjoin a nui-
sance by certified mail, return receipt requested, to each person having
ownership of or a security interest in the property if: (a) The property is
of a type for which title, registration or deed is required by law; (b) the
owner of the property is known in fact at the time of seizure; or (c) the
property is subject to a security interest perfected in accordance with the
uniform commercial code. The attorney general or the city, county or
district attorney shall be obligated only to make diligent search and in-
quiry as to the owner of the property and if, after diligent search and
inquiry, the attorney general or city, county or district attorney is unable
to ascertain the owner, the requirement of actual notice by mail with
respect to persons having perfected security interest in the property shall
not be applicable.

Sec. 34. K.S.A. 22-4006 is hereby amended to read as follows: 22-
4006. (a) At any time prior to execution, a convict under sentence of
death, such convict’s counsel or the warden of the correctional institution
or sheriff having custody of such convict may request a determination of
the convict’s sanity by a district judge of the judicial district in which such
convict was tried and sentenced. If the district judge determines that
there is not sufficient reason to believe that the convict is insane, the
judge shall so find and refuse to suspend the execution of such convict.
If the district judge determines that there is sufficient reason to believe
that the convict is insane, the judge shall suspend the execution and con-
duct a hearing to determine the sanity of the convict.

(b) At the hearing, the district judge shall determine the issue of the
convict’s sanity. The judge shall order a psychiatric or psychological ex-
amination of the convict. For that purpose, the court shall appoint two
licensed physicians or licensed psychologists, or one of each, qualified by
training and practice to make such examination, to examine the convict
and report their findings in writing to the judge within 36 14 days after
the order of examination is issued. The convict shall have the right to
present evidence and cross-examine any witnesses at the hearing. No
statement made by the convict in the course of any examination provided
for by this section, whether or not the convict consents to the examination,
shall be admitted in evidence against the convict in any criminal pro-
ceeding.

(c) If, at the conclusion of a hearing pursuant to this section, the judge
determines that the convict is sane, the judge shall enter an order re-
cording the determination. A copy of the order shall be delivered to the
clerk of the supreme court and to the secretary of corrections. Upon
receipt of the order, the supreme court shall issue to the secretary of
corrections a warrant under seal of the supreme court, commanding the
secretary or a warden designated pursuant to K.S.A. 22-4001, and amend-
ments thereto, to proceed to carry out the sentence of execution during
the week designated by the supreme court. A copy of the warrant shall
be delivered to the secretary of corrections and the clerk of the district
court.

(d) If, at the conclusion of a hearing pursuant to this section, the
judge determines that the convict is insane, the judge shall suspend the
execution until further order. The judge shall enter an order recording
the determination. A copy of the order shall be delivered to the clerk of
the supreme court and the secretary of corrections. Upon receipt of the
order, the supreme court shall issue to the secretary of corrections a
warrant under seal of the supreme court suspending the sentence. A copy
of the warrant shall be delivered to the secretary of corrections and the
clerk of the district court. Any time thereafter when the judge has suffi-
cient reason to believe that the convict has become sane, the judge again
shall determine the sanity of the convict as provided by this section. Pro-



ceedings pursuant to this section may continue to be held at such times
as the district judge orders until it is determined either that such convict
is sane or incurably insane.

Sec. 35. K.S.A. 22-4904 is hereby amended to read as follows: 22-
4904. (a) (1) Except as provided in subsection (a)(2), within 30 14 days
of the offender coming into any county in which the offender resides or
is temporarily domiciled for more than 40 14 days, the offender shall
register with the sheriff of the county.

(2)  Within 30 14 days of the offender coming into any county in which
the offender resides or temporarily resides for more than 30 14 days, any
offender who has provided the information and completed and signed
the registration form as required in K.S.A. 22-4905, and amendments
thereto, shall verify with the sheriff of the county that the sheriff has
received such offender’s information and registration form.

(3)  Upon registration with a school or educational institution, a non-
resident student attending such school or educational institution shall
register with the sheriff within 30 14 days of the commencement of the
school term.

(4) Upon commencement of employment, a nonresident worker shall
register with the sheriff within 30 14 days of the commencement date of
employment.

(5) For persons required to register as provided in subsections (a)(1),
(a)(3) and (a)(4), the sheriff shall: (A) Explain the duty to register and the
procedure for registration;

(B) obtain the information required for registration as provided in
K.S.A. 22-4907, and amendments thereto;

(C) inform the offender that the offender must give written notice of
any change of address within 40 14 days of a change in residence to the
law enforcement agency where last registered and the Kansas bureau of
investigation;

(D) inform the nonresident student offender that the offender must
give written notice to the sheriff and the Kansas bureau of investigation
of any change or termination of attendance at the school or educational
institution the offender is attending, within 0 14 days of such change or
termination;

(E) inform the nonresident worker offender that the offender must
give written notice to the sheriff and the Kansas bureau of investigation
of any termination of employment at the offender’s place of employment,
within 30 14 days of such termination;

(F) inform the offender that if the offender changes residence to
another state, the offender must inform the law enforcement agency
where last registered and the Kansas bureau of investigation of such
change in residence and must register in the new state within 0 14 days
of such change in residence;

(G) inform the offender that the offender must also register in any
state or county where the offender is employed, carries on a vocation or
is a student;

(H) inform the offender that if the offender expects to or subse-
quently becomes enrolled in any institution of higher education in the
state of Kansas on a full-time or part-time basis or have any full-time or
part-time employment at an institution of higher education in the state
of Kansas, with or without compensation, for more than 14 days, or for
an aggregate period exceeding 30 days in one calendar year, the offender
must provide written notice to the Kansas bureau of investigation within
10 14 days upon commencement of enrollment or employment;

(I) inform the offender that if there is any change or termination in
attendance or employment at an institution of higher education, the of-
fender must provide written notice to the Kansas bureau of investigation
within 30 14 days of the change or termination;

(]) inform the offender of the requirement of an annual driver’s li-
cense renewal pursuant to K.S.A. 8-247, and amendments thereto, and
an annual identification card renewal pursuant to K.S.A. 8-1325a, and
amendments thereto; and

(K) require the offender to read and sign the registration form which
shall include a statement that the requirements provided in this subsec-
tion have been explained to the offender.

(6)  Such sheriff, within three seven days of receipt of the initial reg-
istration shall forward this information to the Kansas bureau of investi-
gation.



(7) Notwithstanding any other provision of law, if a diversionary
agreement or probation order, either adult or juvenile, or a juvenile of-
fender sentencing order, requires registration under the Kansas offender
registration act then all provisions of that act shall apply, except that the
term of registration shall be controlled by such diversionary agreement,
probation order or juvenile offender sentencing order.

(b) If any person required to register as provided in this act changes
the address of the person’s residence, the offender, within 30 14 days,
shall inform in writing the law enforcement agency where such offender
last registered and the Kansas bureau of investigation of the new address.

(c) Any person who is required to register under this act shall report
in person three times each year to the sheriff’s office in the county in
which the person resides or is otherwise located. The person shall be
required to report once during the month of the person’s birthday and
every four months thereafter. The sheriff’s office may determine the ap-
propriate times and days for reporting by the person, consistent with this
subsection. The person shall verify:

(1) Whether the person still resides at the address last reported;

(2)  whether the person still attends the school or educational insti-
tution last reported;

(3)  whether the person is still employed at the place of employment
last reported; and

(4) whether the person’s vehicle registration information is the same
as last reported.

Nothing contained in this subsection shall be construed to alleviate any
person required to register as provided in this act from meeting the
requirements prescribed in subsections (a)(1), (a)(2) and (b).

The sheriff’s office shall forward any updated information and current
photograph required under subsection (d), to the Kansas bureau of in-
vestigation.

(d) Every person who is required to register under this act shall sub-
mit to the taking of an updated photograph by the sheriff’s office on each
occasion when the person reports to the sheriff’s office in the county in
which the person resides or is otherwise located.

(e) Every person who is required to register under this act shall remit
payment to the sheriff in the amount of $20 on each occasion when the
person reports to the sheriff’s office in the county in which the person
resides or is otherwise located. All funds retained by the sheriff pursuant
to the provisions of this section shall be credited to a special fund of the
sheriff’s office which shall be used solely for law enforcement and criminal
prosecution purposes and which shall not be used as a source of revenue
to reduce the amount of funding otherwise made available to the sheriff’s
office.

Sec. 36. K.S.A. 22-4905 is hereby amended to read as follows: 22-
4905. (a) (1) Any offender, who is discharged or paroled from a prison,
hospital or other institution or facility involving a violation of any crime
or confinement as provided in subsection (a), (b), (d) or (f) of K.S.A. 22-
4902, and amendments thereto, prior to discharge, parole or release, shall
be informed by the staff of the facility in which the offender was confined
of the duty to register as provided in this act.

(2) (A) The staff of the facility shall: (i) Explain the duty to register
and the procedure for registration;

(ii) obtain the information required for registration as provided in
K.S.A. 22-4907, and amendments thereto;

(iii) inform the offender that the offender must give written notice
of any change of address within 30 14 days of a change in residence to
the law enforcement agency where last registered and the Kansas bureau
of investigation;

(iv) inform the offender that if the offender changes residence to
another state, the offender must inform the law enforcement agency
where last registered and the Kansas bureau of investigation of such
change in residence and must register in the new state within 0 14 days
of such change in residence;

(v) inform the offender that the offender must also register in any
state or county where the offender is employed, carries on a vocation or
is a student;

(vi) inform the offender that if the offender expects to or subse-
quently becomes enrolled in any institution of higher education in the
state of Kansas on a full-time or part-time basis or have any full-time or



part-time employment at an institution of higher education in the state
of Kansas, with or without compensation, for more than 14 days or an
aggregate period exceeding 30 days in one calendar year, the offender
must provide written notice to the Kansas bureau of investigation within
16 14 days upon commencement of enrollment or employment;

(vii) inform the offender that if there is any change or termination in
attendance or employment, at an institution of higher education, the of-
fender must provide written notice to the Kansas bureau of investigation
within 30 14 days of the change or termination;

(viii) inform the offender of the requirement of an annual driver’s
license renewal pursuant to K.S.A. 8-247, and amendments thereto, and
an annual identification card renewal pursuant to K.S.A. 2667 2009 Supp.
8-1325a, and amendments thereto; and

(ix) require the offender to read and sign the registration form which
shall include a statement that the requirements provided in this subsec-
tion have been explained to the offender.

(B) The staff of the facility shall give one copy of the form to the
person, within three seven days, and shall send two copies of the form
provided by subsection (2)(A)(v) to the Kansas bureau of investigation,
which shall then forward one copy to the law enforcement agency having
jurisdiction where the person expects to reside upon discharge, parole or
release. The Kansas bureau of investigation must immediately ensure that
such information is entered in the state law enforcement record system.
The Kansas bureau of investigation shall transmit such conviction data
and fingerprints to the federal bureau of investigation.

(b) (1) Any offender who is released on probation, receives a sus-
pended sentence, sentenced to community corrections or released on
postrelease supervision because of the commission of any crime as pro-
vided in subsection (a), (b) or (d) of K.S.A. 22-4902, and amendments
thereto, prior to release, shall be informed of the offenders duty to reg-
ister as provided in this act by the court in which the offender is convicted.

(2) (A) The court shall: (i) Explain the duty to register and the pro-
cedure for registration;

(ii) obtain the information required for registration as provided in
K.S.A. 22-4907, and amendments thereto;

(iii) inform the offender that the offender must give written notice
of any change of address within 30 14 days of a change in residence to
the law enforcement agency where last registered and the Kansas bureau
of investigation;

(iv) inform the offender that if the offender changes residence to
another state, the offender must inform the law enforcement agency
where last registered and the Kansas bureau of investigation of such
change in residence and must register in the new state within 10 14 days
of such change in residence;

(v) inform the offender that the offender must also register in any
state or county where the offender is employed, carries on a vocation or
is a student;

(vi) inform the offender that if the offender expects to or subse-
quently becomes enrolled in any institution of higher education in the
state of Kansas on a full-time or part-time basis or have any full-time or
part-time employment at an institution of higher education in the state
of Kansas, with or without compensation, for more than 14 days or for
an aggregate period exceeding 30 days in one calendar year, the offender
must provide written notice to the Kansas bureau of investigation within
16 14 days upon commencement of enrollment or employment;

(vii) inform the offender that if there is any change or termination in
attendance or employment at an institution of higher education, the of-
fender must provide written notice to the Kansas bureau of investigation
within 30 14 days of the change or termination;

(viii) inform the offender of the requirement of an annual driver’s
license renewal pursuant to K.S.A. 8-247, and amendments thereto, and
an annual identification card renewal pursuant to K.S.A. 2667 2009 Supp.
8-1325a, and amendments thereto; and

(ix) require the offender to read and sign the registration form which
shall include a statement that the requirements provided in this subsec-
tion have been explained to the offender.

(B) The court shall give one copy of the form to the person and,
within three seven days, shall send two copies of the form provided by
subsection (2)(A)(v) to the Kansas bureau of investigation which shall then



forward one copy to the law enforcement agency having jurisdiction
where the person expects to reside upon release. The Kansas bureau of
investigation must immediately ensure that such information is entered
in the state law enforcement record system. The Kansas bureau of inves-
tigation shall transmit such conviction data and fingerprints to the federal
bureau of investigation.

Sec. 37. K.S.A. 22-4907 is hereby amended to read as follows: 22-
4907. (a) Registration as required by this act shall consist of a form pre-
pared by the Kansas bureau of investigation, which shall include a state-
ment that the requirements provided in this section have been explained
to the person, and shall be signed by the person. Such registration form
shall include the following:

(1) Name;

(2) date and place of birth;

(3) offense or offenses committed, date of conviction or convictions
obtained;

(4) city or county of conviction or convictions obtained;

) sex and age of victim;

) current address;

) social security number;

) identifying characteristics such as race, skin tone, sex, age, hair
and eye color, scars, tattoos and blood type;

(9) occupation, name of employer and place of employment;

(10) drivers license and vehicle information, including the registra-
tion number of each license plate assigned to any motor vehicle normally
operated by the offender;

(11) documentation of any treatment received for a mental abnor-
mality or personality disorder of the offender; for purposes of docu-
menting the treatment received, sheriffs, prison officials and courts may
rely on information that is readily available to them from existing records
and the offender.

(12) anticipated future residence;

(13) a photograph;

(14) fingerprints;

(15) school; and

(16) any and all e-mail addresses and online identities used by the
offender on the internet.

(b) (1) The offender shall also provide to the registering law enforce-
ment agency DNA exemplars, unless already on file.

(2) If the exemplars to be taken require the withdrawal of blood, such
withdrawal may be performed only by: (A) A person licensed to practice
medicine and surgery or a person acting under the supervision of any
such licensed person;

(B) aregistered nurse or a licensed practical nurse;

(C) any qualified medical technician; or

(D) alicensed phlebotomist.

(c) Unless the person has provided the information and completed
and signed the registration form as provided in K.S.A. 22-4905, and
amendments thereto, within three seven days, the registering law enforce-
ment agency shall forward the registration form to the Kansas bureau of
investigation.

(d) The Kansas bureau of investigation may participate in the federal
bureau of investigation’s NCIC 2000.

Sec. 38. K.S.A.23-701 is hereby amended to read as follows: 23-701.
(a) The purpose of this section is to enhance the enforcement of court
ordered child visitation rights and parenting time by establishing a sim-
plified, expedited procedure to provide justice without necessitating the
assistance of legal counsel.

(b) A party who has been granted visitation rights or parenting time
may file with the court a motion alleging denial or interference with those
rights and enforcement of those rights. The district court shall provide a
form on which such motion may be filed. Such expedited matters shall
be heard by a district judge, court trustee, or magistrate, sitting as a
hearing officer. The provisions of this section are in addition to those
enforcement procedures provided in the uniform child custody jurisdic-
tion and enforcement act, and amendments thereto, and other remedies
provided by law.

(c¢) When a motion seeking expedited enforcement under subsection

(b) is filed, the hearing officer shall immediately:

(5
(6
(7
8



(1) Set a time and place for a hearing on the motion, which shall not
be more than 21 days after the date on which the motion was filed; or

(2) if deemed appropriate, issue an ex parte order for mediation in
accordance with K.S.A. 23-601 et seq., and amendments thereto.

(d) If mediation ordered pursuant to subsection (c) is completed, the
mediator shall submit a summary of the parties’ understanding to the
hearing officer within five days after it is signed by the parties. Upon
receipt of the summary, the hearing officer shall enter an order in ac-
cordance with the parties’ agreement or set a time and place for a hearing
on the matter, which shall be not more than 10 days after the summary
is received by the hearing officer.

(e) Ifmediation ordered pursuant to subsection (c) is terminated pur-
suant to K.S.A. 23-604, and amendments thereto, the mediator shall re-
port the termination to the hearing officer within five days after the ter-
mination. Upon receipt of the report, the matter shall be set for hearing.
Any such hearing shall be not more than 10 days after the mediator’s
report of termination is received by the hearing officer.

(f) Notice of the hearing date set by the hearing officer shall be given
to all interested parties by certified mail, return receipt requested, or as
the court may order.

(g) If, upon hearing the hearing officer finds that there has been an
unreasonable interference with or denial of visitation or parenting time,
the hearing officer shall enter an order providing for one or more of the
following:

(1) A specific schedule for visitation or parenting time;

(2) compensating visitation or parenting time to the party suffering
interference or denial of visitation or parenting time, which time shall be
of the same type (e.g., holiday, weekday, weekend, summer) as for which
denial or interference was found and which shall be at the convenience
of the party suffering the denial or interference of visitation or parenting
time;

(3) the posting of a bond, either cash or with sufficient sureties, con-
ditioned upon compliance with the order granting visitation rights or par-
enting time;

(4) assessment of reasonable attorney fees, mediation costs and costs
of the proceedings to enforce visitation rights or parenting time against
the person responsible for the unreasonable denial or interference with
visitation or parenting time other than the child;

(5) attendance of one or more of the parties to the action at coun-
seling or educational sessions which focus on the impact on children of
disputes regarding visitation or parenting time. Expenses shall be assessed
to the person responsible for the denial or interference with visitation or
parenting time;

(6) supervised visitation or parenting time; or

(7) any other remedy which the hearing officer considers appropriate,
except, if a hearing officer is not a district judge, the hearing officer shall
not enter any order which grants a new order, or modifies an existing
order for child support, child custody, residency, or maintenance.

(h) Decisions of any hearing officer who is not a district judge shall
be subject to review by a district judge on the motion of any party filed
within 30 14 days after the order was entered.

(i) Inno case shall final disposition of a motion filed pursuant to this
section take place more than 45 days after the filing of such motion.

Sec. 39. K.S.A. 23-4,107 is hereby amended to read as follows: 23-
4,107. (a) Any new or modified order for support shall include a provision
for the withholding of income to enforce the order for support.

(b) Except as otherwise provided in subsection (j), (k) or (1), all new
or modified orders for support shall provide for immediate issuance of
an income withholding order. The income withholding order shall be
issued without further notice to the obligor and shall specify an amount
sufficient to satisfy the order for support and to defray any arrearage. The
income withholding order shall be issued regardless of whether a payor
subject to the jurisdiction of this state can be identified at the time the
order for support is entered.

(c) Except as otherwise provided in this subsection or subsections (j)
or (1), if no income withholding order is in effect to enforce the support
order, an income withholding order shall be issued by the court upon
request of the obligee or public office, provided that the obligor accrued
an arrearage equal to or greater than the amount of support payable for



one month and the requirements of subsections (d) and (h) have been
met. The income withholding order shall be issued without further notice
to the obligor and shall specify an amount sufficient to satisfy the order
for support and to defray any arrearage. The income withholding order
shall be issued regardless of whether a payor subject to the jurisdiction
of this state can be identified at the time the income withholding order
is issued.

(d) Not less than seven days after the obligee or public office has
served a notice pursuant to subsection (h), the obligee or public office
may initiate income withholding pursuant to paragraph (1) or (2).

(1) The obligee or public office may apply for an income withholding
order by filing with the court an affidavit stating: (A) The date that the
notice was served on the obligor and the manner of service; (B) that the
obligor has not filed a motion to stay issuance of the income withholding
order or, if a motion to stay has been filed, the reason an income with-
holding order must be issued immediately; (C) a specified amount to be
withheld by the payor to satisfy the order of support and to defray any
arrearage; (D) whether the income withholding order is to include a med-
ical withholding order; and (E) that the amount of the arrearage as of the
date the notice to the obligor was prepared was equal to or greater than
the amount of support payable for one month. In addition to any other
penalty provided by law, the filing of such an affidavit with knowledge of
the falsity of a material declaration is punishable as a contempt.

Upon the filing of the affidavit, the income withholding order shall be
issued without further notice to the obligor, hearing or amendments of
the support order. Payment of all or part of the arrearage before issuance
of the income withholding order shall not prevent issuance of the income
withholding order, unless the arrearage is paid in full and the order for
support does not include an amount for the current support of a person.
No affidavit is required if the court, upon hearing a motion to stay issu-
ance of the income withholding order or otherwise, issues an income
withholding order.

(2) In atitle IV-D case, the IV-D agency may issue an income with-
holding order as authorized by K.S.A. 39-7,147, and amendments thereto.
Any such income withholding order shall be considered an income with-
holding order issued pursuant to this act.

(e) (1) An income withholding order shall be directed to any payor
of the obligor. Notwithstanding any other requirement of this act as to
form or content, any income withholding order prepared in a standard
format prescribed by the secretary of social and rehabilitation services
shall be deemed to be in compliance with this act.

(2) An income withholding order which does not include a medical
withholding order shall require the payor to withhold from any income
due, or to become due, to the obligor a specified amount sufficient to
satisfy the order of support and to defray any arrearage and shall include
notice of and direction to comply with the provisions of K.S.A. 23-4,108
and 23-4,109, and amendments thereto.

(3) An income withholding order which consists only of a medical
withholding order shall include notice of the medical child support order
and shall conform to the requirements of K.S.A. 23-4,121, and amend-
ments thereto. The medical withholding order shall include notice of and
direction to comply with the requirements of K.S.A. 23-4,108, 23-4,109,
23-4,119 and 23-4,122, and amendments thereto.

(4)  Anincome withholding order which includes both a medical with-
holding order and an income withholding order for cash support shall
meet the requirements of paragraphs (2) and (3).

(f) (1) Upon written request and without the requirement of further
notice to the obligor, the clerk of the district court shall cause a copy of
the income withholding order to be served on the payor only by personal
service or registered mail, return receipt requested.

(2) Without the requirement of further notice to the obligor, the IV-
D agency may cause a copy of any income withholding order to be served
on the payor only by personal service or registered mail, return receipt
requested or by any alternate method acceptable to the payor. No payor
shall be liable to any person solely because of the method of service
accepted by the payor.

(3) As used in this section, “copy of the income withholding order”
means any document or notice, regardless of format, that advises the
payor of the same general duties, requires the same amount to be with-



held from income and requires medical withholding to the same extent
as the original income withholding order.

(g) An income withholding order shall be binding on any existing or
future payor on whom a copy of the order is served and shall require the
continued withholding of income from each periodic payment of income
until further order of the court or agency that issued the income with-
holding order. At any time following issuance of an income withholding
order, a copy of the income withholding order may be served on any
payor without the requirement of further notice to the obligor.

(h) Except as provided in subsection (k) or (1), at any time following
entry of an order for support the obligee or public office may serve upon
the obligor a written notice of intent to initiate income withholding. If
any notice in the court record indicates that title IV-D services are being
provided in the case, whether or not the IV-D services include enforce-
ment of current support, the person or public office requesting issuance
of the income withholding order shall obtain the consent of the IV-D
agency to the terms of the proposed income withholding order.

The notice of intent to initiate income withholding shall be served on
the obligor only by personal service or registered mail, return receipt
requested. The notice served on the obligor must state: (1) The terms of
the order of support and the total arrearage as of the date the notice was
prepared; (2) the amount of income that will be withheld, not including
premiums to satisfy a medical withholding order; (3) whether a medical
withholding order will be included; (4) that the provision for withholding
applies to any current or subsequent payor; (5) the procedures available
for contesting the withholding and that the only basis for contesting the
withholding is a mistake of fact concerning the amount of the support
order, the amount of the arrearage, the amount of income to be withheld
or the proper identity of the obligor; (6) the period within which the
obligor must act to stay issuance of the income withholding order and
that failure to take such action within the specified time will result in
payors’ being ordered to begin withholding; and (7) the action which will
be taken if the obligor contests the withholding.

The obligor may, at any time, waive in writing the notice required by
this subsection.

(i) On request of an obligor, the court shall issue an income with-
holding order which shall be honored by a payor regardless of whether
there is an arrearage. Nothing in this subsection shall limit the right of
the obligee to request modification of the income withholding order.

(j) (1) In a nontitle IV-D case, upon presentation to the court of a
written agreement between the parties providing for an alternative ar-
rangement, no income withholding order shall be issued pursuant to sub-
section (b). In any case, before entry of a new or modified order for
support, a party may request that no income withholding order be issued
pursuant to subsection (b) if notice of the request has been served on all
interested parties and: (A) The party demonstrates, and the court finds,
that there is good cause not to require immediate income withholding,
or (B) a written agreement among all interested parties provides for an
alternative arrangement. If child support and maintenance payments are
both made to an obligee by the same obligor, and if the court has deter-
mined that good cause has been shown that direct child support payments
to the obligee may be made, then the court shall provide for direct main-
tenance payments to the obligee and no income withholding order shall
be issued pursuant to subsection (b). In a title IV-D case, the determi-
nation that there is good cause not to require immediate income with-
holding must include a finding that immediate income withholding would
not be in the child’s best interests and, if an obligor’s existing obligation
is being modified, proof of timely payment of previously ordered support.

(2) Notwithstanding the provisions of subsection (j)(1), the court shall
issue an income withholding order when an affidavit pursuant to subsec-
tion (d) is filed if an arrearage exists in an amount equal to or greater
than the amount of support payable for one month.

(3) If a notice pursuant to subsection (h) has been served in a title
IV-D case, there is no arrearage or the arrearage is less than the amount
of support payable for one month, and the obligor files a motion to stay
issuance of the income withholding order based upon the court’s previous
finding of good cause not to require immediate income withholding pur-
suant to subsection (j)(1), the obligor must demonstrate the continued
existence of good cause. Unless the court again finds that good cause not



to require immediate income withholding exists, the court shall issue the
income withholding order.

(4) If a notice pursuant to subsection (h) has been served in a title
IV-D case, there is no arrearage or the arrearage is less than the amount
of support payable for one month, and the obligor files a motion to stay
issuance of an income withholding order based upon a previous agree-
ment of the interested parties for an alternative arrangement pursuant to
subsection (j)(1), the court shall issue an income withholding order, not-
withstanding any previous agreement, if the court finds that:

(A) The agreement was not in writing;

(B) the agreement was not approved by all interested parties;

(C) the terms of the agreement or alternative arrangement are not
being met;

(D) the agreement or alternative arrangement is not in the best in-
terests of the child; or

(E) the agreement or alternative arrangement places an unnecessary
burden upon the obligor, obligee or a public office.

(5) The procedures and requirements of K.S.A. 23-4,110, and amend-
ments thereto, apply to any motion pursuant to paragraph (3) or (4) of
this subsection (j).

(k) (1) An ex parte interlocutory order for support may be enforced
pursuant to subsection (b) only if the obligor has consented to the in-
come withholding in writing.

(2) An ex parte interlocutory order for support may be enforced pur-
suant to subsection (c) only if 10 14 or more days have elapsed since the
order for support was served on the obligor.

(3) Any other interlocutory order for support may be enforced by
income withholding pursuant to this act in the same manner as a final
order for support.

(4) No bond shall be required for the issuance of an income with-
holding order to enforce an interlocutory order pursuant to this act.

(1) All new or modified orders for maintenance of a spouse or ex-
spouse, except orders for a spouse or ex-spouse living with a child for
whom an order of support is also being enforced, entered on or after July
1, 1992, shall include a provision for the withholding of income to enforce
the order of support. Unless the parties consent in writing to earlier is-
suance of a withholding order, withholding shall take effect only after
there is an arrearage in an amount equal to or greater than the amount
of support payable for two months and after service of a notice as provided
in subsection (h).

Sec. 40. K.S.A. 26-503 is hereby amended to read as follows: 26-503.
The plaintiff shall cause to be published once in a newspaper of general
circulation in the county where the lands are situated a notice of the
proceeding at least nine~9) 14 days in advance of the date fixed by the
court for consideration of the petition and appointment of appraisers, and
shall at least seven<7) 14 days before such date mail to each interested
party as named in K.S.A. 26-502, and amendments thereto, and whose
address is known or can with reasonable diligence be ascertained a copy
of such publication notice and petition insofar as it relates to his interest.
No defect in any notice or in the service thereof shall invalidate any
proceedings.

Sec. 41. K.S.A. 2009 Supp. 26-505 is hereby amended to read as
follows: 26-505. After such appointment, the appraisers shall take an oath
to faithfully discharge their duties as appraisers. The judge shall instruct
the appraisers on matters including, but not limited to, the following: (1)
That they the appraisers are officers of the court and not representatives
of the plaintiff or any other party, (2) that they the appraisers are to
receive thetr instructions only from the judge, (3) the nature of thetr the
appraisers’ duties and authority, (4) the basis, manner and measure of
ascertaining the value of the land taken and damages resulting from such
taking, (5) that, except for incidental contact for the purpose of verifying
factual information relating to the subject real estate or to discuss sched-
uling matters, appraisers shall refrain from any ex parte meetings or dis-
cussions with representatives of the plaintiff or property owner without
first advising the adverse party and providing such party with the oppor-
tunity to be present, and (6) that all written material provided to an ap-
praiser or appraisers by a party shall be provided forthwith to the adverse
party. The instructions shall be in writing. Upon the completion of their
the appraisers’ work the appraisers shall file the report in the office of



the clerk of the district court and shall notify the condemner of such filing.
The condemner, within three seven days after receiving such notice, shall
mail a written notice of the filing of such report to every person who owns
any interest in any of the property being taken, if the address of such
person is known, and shall file in the office of the clerk of the district
court an affidavit showing proof of the mailing of such notice. The fees
and expenses of the appraisers shall be determined and assessed by the
court against the plaintiff.

Sec. 42. K.S.A. 2009 Supp. 26-506 is hereby amended to read as
follows: 26-506. (a) Notice, time, place and manner of hearing. The ap-
praisers shall, after they-have having been sworn, and instructed by the
judge, make thetr an appraisal and assessment of damages, by actual view
of the lands to be taken and of the tracts of which they the lands are a
part, and by hearing of oral or written testimony from the plaintiff and
each interested party as named in K.S.A. 26-502, and amendments
thereto, appearing in person or by an attorney. Such testimony shall be
given at a public hearing held in the county where the action is pending
at a time and place fixed by the appraisers. Notice of the hearing shall be
mailed at least 30 14 days in advance thereof to the plaintiff and to each
party named in the petition if their address is known or can with reason-
able diligence be ascertained, and by one publication in a newspaper of
general circulation in each county where the lands are situated at least
10 14 days in advance of the hearing. In case of failure to meet on the
day designated in the notice, the appraisers may meet on the following
day without further notice. In case of failure to meet on either of such
days, a new notice shall be required. A hearing begun pursuant to proper
notice may be continued or adjourned from day to day and from place to
place until the hearing with respect to all properties involved in the action
has been concluded.

(b) Form of notice. The notice of hearing shall be deemed sufficient
if in substantial compliance with the form set forth by the judicial council.

Sec. 43. K.S.A. 2009 Supp. 26-507 is hereby amended to read as
follows: 26-507. (a) Payment of award; vesting of rights. If the plaintiff
desires to continue with the proceeding as to particular tracts the plaintiff,
within 30 days from the time the appraisers’ report is filed, shall pay to
the clerk of the district court the amount of the appraisers’ award as to
those particular tracts and court costs accrued to date, including apprais-
ers’ fees. Such payment shall be without prejudice to plaintiff’s right to
appeal from the appraisers’ award. Except as provided further, upon such
payment being made, the title, easement or interest appropriated in the
land condemned shall thereupon immediately vest in the plaintiff, and it
shall be entitled to the immediate possession of the land to the extent
necessary for the purpose for which taken and consistent with the title,
easement or interest condemned. If such property contains a defendant’s
personal property, a defendant shall have 30 14 days from the date such
payment is made to the clerk of the district court to remove such personal
property from the premises. The plaintiff shall be entitled to all the rem-
edies provided by law for the securing of such possession. The clerk of
the district court shall notify the interested parties that the appraisers’
award has been paid and that the defendant shall have 10 14 days from
the payment date to remove personal property from the premises.

(b) Abandonment. If the plaintiff does not make the payment pre-
scribed in subsection (a) for any of the tracts described in the petition,
within 30 days, from the time the appraisers’ report is filed, the condem-
nation is abandoned as to those tracts, and judgment for costs, including
the appraisers’ fees together with judgment in favor of the defendant for
the reasonable expenses incurred in defense of the action, shall be en-
tered against the plaintiff. After such payment is made by the plaintiff to
the clerk of the court, as provided in subsection (a), the proceedings as
to those tracts for which payment has been made can only be abandoned
by the mutual consent of the plaintiff and the parties interested in the
award.

Sec. 44. K.S.A. 2009 Supp. 26-508 is hereby amended to read as
follows: 26-508. (a) If the plaintiff, or any defendant, is dissatisfied with
the award of the appraisers, such party, within 30 days after the filing of
the appraisers’ report, may appeal from the award by filing a written
notice of appeal with the clerk of the district court. The appeal shall be
deemed perfected upon the filing of the notice of appeal. In the event
any parties shall perfect an appeal, copies of such notice of appeal shall



be mailed to all parties affected by such appeal, within three seven days
after the date of the perfection thereof. An appeal by the plaintiff or any
defendant shall bring the issue of damages to all interests in the tract
before the court for trial de novo. The appeal shall be docketed as a new
civil action, the docket fee of a new court action shall be collected and
the appeal shall be tried as any other civil action. The only issue to be
determined therein shall be the compensation required by K.S.A. 26-513,
and amendments thereto.

(b) This section, as amended by this act, shall be construed and ap-
plied prospectively, as well as retroactively to July 1, 2003, and shall apply
to all eminent domain proceedings pending on or commenced after July
1, 2003.

Sec. 45. K.S.A. 26-510 is hereby amended to read as follows: 26-510.
(a) The clerk of the district court shall notify the defendants within 45 14
days that the plaintiff has paid the amount of the appraisers” award pur-
suant to K.S.A. 26-507, and amendments thereto.

(b) The defendants may by order of the judge and without prejudice
to their the defendants’ right of appeal withdraw the amount paid to the
clerk of the court as their the defendants’ interests are determined by the
appraisers’ report.

Sec. 46. K.S.A. 2009 Supp. 38-2229 is hereby amended to read as
follows: 38-2229. (a) The secretary, a law enforcement officer, or a mul-
tidisciplinary team appointed pursuant to K.S.A. 2009 Supp. 38-2228, and
amendments thereto, may request disclosure of documents, reports or
information in regard to a child, who is the subject of a report of abuse
or neglect, by making a written verified application to the district court.
Upon a finding by the court that there is probable cause to believe the
information sought will assist in the investigation of a report of child abuse
or neglect, the court may issue a subpoena, subpoena duces tecum or an
order for the production of the requested documents, reports or infor-
mation and directing the documents, reports or information to be deliv-
ered to the applicant at a specific time, date and place.

(b) The time and date of delivery shall not be sooner than five days
after the service of the subpoena or order, excluding Saturdays, Sundays
and, holidays, and days on which the office of the clerk of the court is not
accessible. The court issuing the subpoena or order shall keep all appli-
cations filed pursuant to this subsection and a copy of the subpoena or
order in a special file maintained for that purpose. Upon receiving service
of a subpoena, subpoena duces tecum or an order for production pursuant
to this section, the person or agency served shall give oral or written notice
of service to any person known to have a right to assert a privilege or
assert a right of confidentiality in regard to the documents, reports or
information sought at least three seven days before the date of delivery.

(c) Any parent, child, guardian ad litem, person or entity subpoenaed
or subject to an order of production or person or entity who claims a
privilege or right of confidentiality may request in writing that the court
issuing the subpoena or order of production quash the subpoena, sub-
poena duces tecum or order for production issued pursuant to this section.
The request shall automatically stay the operation of the subpoena, sub-
poena duces tecum or order for production and the documents, reports
or information requested shall not be delivered until the issuing court has
held a hearing to determine if the documents, reports or information are
subject to the claimed privilege or right of confidentiality, and whether
it is in the best interests of the child for the subpoena or order to produce
to be honored. The request to quash shall be filed with the district court
issuing the subpoena or order at least 24 hours prior to the specified time
and date of delivery, excluding Saturdays, Sundays ex, holidays, or days
on which the office of the clerk of the court is not accessible, and a copy
of the written request must be given to the person subpoenaed or subject
to the order for production at least 24 hours prior to the specified time
and date of delivery.

Sec. 47. K.S.A. 2009 Supp. 38-2255 is hereby amended to read as
follows: 38-2255. (a) Considerations. Prior to entering an order of dis-
position, the court shall give consideration to:

(1) The child’s physical, mental and emotional condition;

(2) the child’s need for assistance;

(3) the manner in which the parent participated in the abuse, neglect
or abandonment of the child,;

(4) any relevant information from the intake and assessment process;



and

(5) the evidence received at the dispositional hearing.

(b)  Placement with a parent. The court may place the child in the
custody of either of the child’s parents subject to terms and conditions
which the court prescribes to assure the proper care and protection of
the child, including, but not limited to:

(1) Supervision of the child and the parent by a court services officer;

(2) participation by the child and the parent in available programs
operated by an appropriate individual or agency; and

(3) any special treatment or care which the child needs for the child’s
physical, mental or emotional health and safety.

(c) Removal of a child from custody of a parent. The court shall not
enter an order removing a child from the custody of a parent pursuant
to this section unless the court first finds probable cause that: (1)(A) The
child is likely to sustain harm if not immediately removed from the home;

(B) allowing the child to remain in home is contrary to the welfare
of the child; or

(C) immediate placement of the child is in the best interest of the
child; and

(2) reasonable efforts have been made to maintain the family unit
and prevent the unnecessary removal of the child from the child’s home
or that an emergency exists which threatens the safety to the child.

(d) Custody of a child removed from the custody of a parent. If the
court has made the findings required by subsection (c), the court shall
enter an order awarding custody to a relative of the child or to a person
with whom the child has close emotional ties, to any other suitable person,
to a shelter facility, to a youth residential facility or, if the child is 15 years
of age or younger, or 16 or 17 years of age if the child has no identifiable
parental or family resources or shows signs of physical, mental, emotional
or sexual abuse, to the secretary. Custody awarded under this subsection
shall continue until further order of the court.

(1) When custody is awarded to the secretary, the secretary shall con-
sider any placement recommendation by the court and notify the court
of the placement or proposed placement of the child within 30 14 days
of the order awarding custody.

(A) After providing the parties or interested parties notice and op-
portunity to be heard, the court may determine whether the secretary’s
placement or proposed placement is contrary to the welfare or in the best
interests of the child. In making that determination the court shall con-
sider the health and safety needs of the child and the resources available
to meet the needs of children in the custody of the secretary. If the court
determines that the placement or proposed placement is contrary to the
welfare or not in the best interests of the child, the court shall notify the
secretary, who shall then make an alternative placement.

(B) The secretary may propose and the court may order the child to
be placed in the custody of a parent or parents if the secretary has pro-
vided and the court has approved an appropriate safety action plan which
includes services to be provided. The court may order the parent or par-
ents and the child to perform tasks as set out in the safety action plan.

(2) The custodian designated under this subsection shall notify the
court in writing at least 0 14 days prior to any planned placement with
a parent. The written notice shall state the basis for the custodian’s belief
that placement with a parent is no longer contrary to the welfare or best
interest of the child. Upon reviewing the notice, the court may allow the
custodian to proceed with the planned placement or may set the date for
a hearing to determine if the child shall be allowed to return home. If
the court sets a hearing on the matter, the custodian shall not return the
child home without written consent of the court.

(3) The court may grant any person reasonable rights to visit the child
upon motion of the person and a finding that the visitation rights would
be in the best interests of the child.

(4) The court may enter an order restraining any alleged perpetrator
of physical, mental or emotional abuse or sexual abuse of the child from
residing in the child’s home; visiting, contacting, harassing or intimidating
the child, other family member or witness; or attempting to visit, contact,
harass or intimidate the child, other family member or witness. Such
restraining order shall be served by personal service pursuant to subsec-
tion (a) of K.S.A. 2009 Supp. 38-2237, and amendments thereto, on any
alleged perpetrator to whom the order is directed.



(5) The court shall provide a copy of any orders entered within 10 14
days of entering the order to the custodian designated under this subsec-
tion.

(e) Further determinations regarding a child removed from the home.
If custody has been awarded under subsection (d) to a person other than
a parent, a permanency plan shall be provided or prepared pursuant to
K.S.A. 2009 Supp. 38-2264, and amendments thereto. If a permanency
plan is provided at the dispositional hearing, the court may determine
whether reintegration is a viable alternative or, if reintegration is not a
viable alternative, whether the child should be placed for adoption or a
permanent custodian appointed. In determining whether reintegration is
a viable alternative, the court shall consider:

(1) Whether a parent has been found by a court to have committed
one of the following crimes or to have violated the law of another state
prohibiting such crimes or to have aided and abetted, attempted, con-
spired or solicited the commission of one of these crimes: Murder in the
first degree, K.S.A. 21-3401, and amendments thereto, murder in the
second degree, K.S.A. 21-3402, and amendments thereto, capital murder,
K.S.A. 21-3439, and amendments thereto, voluntary manslaughter, K.S.A.
21-3403, and amendments thereto, or a felony battery that resulted in
bodily injury;

(2)  whether a parent has subjected the child or another child to ag-
gravated circumstances;

(3) whether a parent has previously been found to be an unfit parent
in proceedings under this code or in comparable proceedings under the
laws of another state or the federal government;

(4) whether the child has been in extended out of home placement;

(5)  whether the parents have failed to work diligently toward rein-
tegration;

(6) whether the secretary has provided the family with services nec-
essary for the safe return of the child to the home; and

(7) whether it is reasonable to expect reintegration to occur within a
time frame consistent with the child’s developmental needs.

() Proceedings if reintegration is not a viable alternative. If the court
determines that reintegration is not a viable alternative, proceedings to
terminate parental rights and permit placement of the child for adoption
or appointment of a permanent custodian shall be initiated unless the
court finds that compelling reasons have been documented in the case
plan why adoption or appointment of a permanent custodian would not
be in the best interests of the child. If compelling reasons have not been
documented, the county or district attorney shall file a motion within 30
days to terminate parental rights or a motion to appoint a permanent
custodian within 30 days and the court shall hold a hearing on the motion
within 90 days of its filing. No hearing is required when the parents
voluntarily relinquish parental rights or consent to the appointment of a
permanent custodian.

(g) Additional Orders. In addition to or in lieu of any other order
authorized by this section:

(1) The court may order the child and the parents of any child who
has been adjudicated a child in need of care to attend counseling sessions
as the court directs. The expense of the counseling may be assessed as
an expense in the case. No mental health provider shall charge a greater
fee for court-ordered counseling than the provider would have charged
to the person receiving counseling if the person had requested counseling
on the person’s own initiative.

(2) If the court has reason to believe that a child is before the court
due, in whole or in part, to the use or misuse of alcohol or a violation of
K.S.A. 2009 Supp. 21-36a01 through 21-36a17, and amendments thereto,
by the child, a parent of the child, or another person responsible for the
care of the child, the court may order the child, parent of the child or
other person responsible for the care of the child to submit to and com-
plete an alcohol and drug evaluation by a qualified person or agency and
comply with any recommendations. If the evaluation is performed by a
community-based alcohol and drug safety program certified pursuant to
K.S.A. 8-1008, and amendments thereto, the child, parent of the child or
other person responsible for the care of the child shall pay a fee not to
exceed the fee established by that statute. If the court finds that the child
and those legally liable for the child’s support are indigent, the fee may
be waived. In no event shall the fee be assessed against the secretary.



(3) If child support has been requested and the parent or parents
have a duty to support the child, the court may order one or both parents
to pay child support and, when custody is awarded to the secretary, the
court shall order one or both parents to pay child support. The court shall
determine, for each parent separately, whether the parent is already sub-
ject to an order to pay support for the child. If the parent is not presently
ordered to pay support for any child who is subject to the jurisdiction of
the court and the court has personal jurisdiction over the parent, the court
shall order the parent to pay child support in an amount determined
under K.S.A. 2009 Supp. 38-2277, and amendments thereto. Except for
good cause shown, the court shall issue an immediate income withholding
order pursuant to K.S.A. 23-4,105 et seq., and amendments thereto, for
each parent ordered to pay support under this subsection, regardless of
whether a payor has been identified for the parent. A parent ordered to
pay child support under this subsection shall be notified, at the hearing
or otherwise, that the child support order may be registered pursuant to
K.S.A. 2009 Supp. 38-2279, and amendments thereto. The parent shall
also be informed that, after registration, the income withholding order
may be served on the parent’s employer without further notice to the
parent and the child support order may be enforced by any method al-
lowed by law. Failure to provide this notice shall not affect the validity of
the child support order.

Sec. 48. K.S.A. 2009 Supp. 38-2258 is hereby amended to read as
follows: 38-2258. (a) Except as provided in K.S.A. 2009 Supp. 38-
2255(d)(2) and 38-2259, and amendments thereto, if a child has been in
the same foster home or shelter facility for six months or longer, or has
been placed by the secretary in the home of a parent or relative, the
secretary shall give written notice of any plan to move the child to a
different placement unless the move is to the selected preadoptive family
for the purpose of facilitating adoption. The notice shall be given to: (1)
The court having jurisdiction over the child; (2) each parent whose ad-
dress is available; (3) the foster parent or custodian from whose home or
shelter facility it is proposed to remove the child; (4) the child, if 12 or
more years of age; and (5) the child’s guardian ad litem.

(b) The notice shall state the placement to which the secretary plans
to transfer the child and the reason for the proposed action. The notice
shall be mailed by first class mail 30 days in advance of the planned
transfer, except that the secretary shall not be required to wait 30 days
to transfer the child if all persons enumerated in subsection (a) (2)
through (5) consent in writing to the transfer.

(c) Within 30 14 days after receipt of the notice, any person receiving
notice as provided above may request, either orally or in writing, that the
court conduct a hearing to determine whether or not the change in place-
ment is in the best interests of the child concerned. When the request
has been received, the court shall schedule a hearing and immediately
notify the secretary of the request and the time and date the matter will
be heard. The court shall give notice of the hearing to persons enumer-
ated in subsection (a) (2) through (5). The secretary shall not change the
placement of the child, except for the purpose of adoption, unless the
change is approved by the counrt.

(d) When, after the notice set out above, a child in the custody of the
secretary is removed from the home of a parent after having been placed
in the home of a parent for a period of six months or longer, the secretary
shall request a finding that: (1)(A) The child is likely to sustain harm if
not immediately removed from the home;

(B) allowing the child to remain in home is contrary to the welfare
of the child; or

(C) immediate placement of the child is in the best interest of the
child; and

(2) reasonable efforts have been made to maintain the family unit
and prevent the unnecessary removal of the child from the child’s home
or that an emergency exists which threatens the safety to the child.

(e) The secretary shall present to the court in writing the efforts to
maintain the family unit and prevent the unnecessary removal of the child
from the child’s home. In making the findings, the court may rely on
documentation submitted by the secretary or may set the date for a hear-
ing on the matter. If the secretary requests such finding, the court, not
more than 45 days from the date of the request, shall provide the secretary
with a written copy of the findings by the court for the purpose of doc-



umenting these orders.

Sec. 49. K.S.A. 2009 Supp. 38-2305 is hereby amended to read as
follows: 38-2305. (a) Venue for proceedings in any case involving a ju-
venile shall be in any county where any act of the alleged offense was
committed.

(b) Except as provided in subsection (c), venue for sentencing pro-
ceedings shall be in the county of the juvenile offender’s residence or, if
the juvenile offender is not a resident of this state, in the county where
the adjudication occurred. When the sentencing hearing is to be held in
a county other than where the adjudication occurred, upon adjudication,
the judge shall contact the sentencing court and advise the judge of the
transfer. The adjudicating court shall send immediately to the sentencing
court a facsimile of the complaint, the adjudication journal entry or
judge’s minutes, if available, and any recommendations in regard to sen-
tencing. Such documents shall be sent for purposes of notification and
shall not constitute original court documents. The adjudicating court shall
also send to the sentencing court a complete copy of the official and social
files in the case by mail within five seven working days of the adjudication.

(c) If the juvenile offender is adjudicated in a county other than the
county of the juvenile offender’s residence, the sentencing hearing may
be held in the county in which the adjudication was made if the adjudi-
cating judge, upon motion by any person authorized to appeal, finds that
it is in the interest of justice.

Sec. 50. K.S.A. 2009 Supp. 38-2329 is hereby amended to read as
follows: 38-2329. A juvenile whose defense to the allegations in the com-
plaint is that of alibi or mental disease or defect shall give written notice
to the county or district attorney and the court of such juvenile’s proposed
defense not less than 48 14 days prior to the adjudicatory hearing. For
good cause shown the court may allow such notice to be given at a later
time. The notice shall include the names and addresses of witnesses that
the juvenile plans to call to provide evidence in support of the defense.
Upon receipt of the notice of the defense of mental disease or defect, the
court may order an independent examination of and report on the juve-
nile.

Sec. 51. K.S.A. 2009 Supp. 38-2343 is hereby amended to read as
follows: 38-2343. (a) Length of detention. Whenever a juvenile is taken
into custody, the juvenile shall not remain in detention for more than 48
hours, excluding Saturdays, Sundays and, legal holidays, and days on
which the office of the clerk of the court is not accessible, from the time
the initial detention was imposed, unless the court determines after hear-
ing, within the 48-hour period, that further detention is necessary.

(b) Waiver of detention hearing. The detention hearing may be
waived in writing by the juvenile and the juvenile’s attorney with approval
of the court. The right to a detention hearing may be reasserted in writing
by the juvenile or the juvenile’s attorney or parent at anytime not less
than 48 hours prior to trial.

(c) Notice of hearing. Whenever it is determined that a detention
hearing is required the court shall immediately set the time and place for
the hearing. Except as otherwise provided by subsection (c)(1) of K.S.A.
2009 Supp. 38-2332, and amendments thereto, notice of the detention
hearing shall be given at least 24 hours prior to the hearing, unless waived.

(d)  Oral notice. When there is insufficient time to give written notice,
oral notice may be given and is completed upon filing a certificate of oral
notice with the clerk.

(e) Hearing, finding, bond. At the time set for the detention hearing
if no retained attorney is present to represent the juvenile, the court shall
appoint an attorney, and may recess the hearing for 24 hours, excluding
Saturdays, Sundays and legal holidays, to obtain attendance of the attor-
ney appointed. At the detention hearing, if the court finds the juvenile is
dangerous to self or others, the juvenile may be detained in a juvenile
detention facility or youth residential facility which the court shall des-
ignate. If the court finds the juvenile is not likely to appear for further
proceedings, the juvenile may be detained in a juvenile detention facility
or youth residential facility which the court shall designate or may be
released upon the giving of an appearance bond in an amount specified
by the court and on the conditions the court may impose, in accordance
with the applicable provisions of article 28 of chapter 22 of the Kansas
Statutes Annotated, and amendments thereto. In the absence of either
finding, the court shall order the juvenile released or placed in temporary



custody as provided in subsection (f).

In determining whether to place a juvenile in a juvenile detention fa-
cility pursuant to this subsection, the court shall consider all relevant
factors, including, but not limited to, the criteria listed in K.S.A. 2009
Supp. 38-2331, and amendments thereto. If the court orders the juvenile
to be detained in a juvenile detention facility, the court shall record the
specific findings of fact upon which the order is based.

If detention is ordered and the parent was not notified of the hearing
and did not appear and later requests a rehearing, the court shall rehear
the matter without unnecessary delay.

(f)  Temporary custody. If the court determines that detention is not
necessary but finds that release to the custody of a parent is not in the
best interests of the juvenile, the court may place the juvenile in the
temporary custody of a youth residential facility, some other suitable per-
son willing to accept temporary custody or the commissioner. Such find-
ing shall be made in accordance with K.S.A. 2009 Supp. 38-2334 and 38-
2335, and amendments thereto.

(g) Audio-video communications. Detention hearings may be con-
ducted by two-way electronic audio-video communication between the
juvenile and the judge in lieu of personal presence of the juvenile or the
juvenile’s attorney in the courtroom from any location within Kansas in
the discretion of the court. The juvenile may be accompanied by the
juvenile’s attorney during such proceedings or the juvenile’s attorney may
be personally present in court as long as a means of confidential com-
munication between the juvenile and the juvenile’s attorney is available.

Sec. 52. K.S.A. 2009 Supp. 38-2350 is hereby amended to read as
follows: 38-2350. (a) If, after proceedings as required by K.S.A. 2009
Supp. 38-2349, and amendments thereto, it is determined that a juvenile
who has been found incompetent is not a mentally ill person subject to
involuntary commitment for care and treatment as defined in subsection
(f) of K.S.A. 59-2946, and amendments thereto, the juvenile shall remain
in the institution where committed pursuant to K.S.A. 2009 Supp. 38-
2348, and amendments thereto. The secretary of social and rehabilitation
services shall promptly notify the court in which the proceedings are
pending and the commissioner of the result of the proceedings. The court
shall then proceed pursuant to subsection (c).

(b) If a juvenile has been found to be a mentally ill person and com-
mitted to a state psychiatric hospital for evaluation and treatment pur-
suant to K.S.A. 2009 Supp. 38-2349, and amendments thereto, but there-
after is to be discharged because such juvenile is not a mentally ill person
subject to involuntary commitment for care and treatment as defined in
subsection (f) of K.S.A. 59-2946, and amendments thereto, the treatment
facility shall promptly notify the court in which the proceedings are pend-
ing that the juvenile is to be discharged. The court shall then proceed
pursuant to subsection (c).

(c) Unless the court finds pursuant to subsection (c) of K.S.A. 2009
Supp. 38-2348, and amendments thereto, that the proceedings shall be
resumed, within five seven days after receiving notice pursuant to sub-
section (a) or (b), the court shall order the juvenile to be discharged from
commitment and shall dismiss the charges without prejudice. The period
of limitation for the prosecution for the crime charged shall not continue
to run until the juvenile has been determined to have attained compe-
tency pursuant to subsection (e) of K.S.A. 2009 Supp. 38-2348, and
amendments thereto.

Sec. 53. K.S.A. 2009 Supp. 38-2362 is hereby amended to read as
follows: 38-2362. (a) When sentencing a juvenile offender, the court may
order a juvenile offender’s parent to participate in counseling, mediation
sessions or an alcohol and drug evaluation and treatment program ordered
as part of the juvenile offender’s sentence under K.S.A. 2009 Supp. 38-
2361, and amendments thereto, or to participate in parenting classes.

(1) Upon entering an order requiring a juvenile offender’s parent to
attend counseling sessions or mediation, the court shall give the parent
notice of the order. The notice shall inform the parent of the parent’s
right to request a hearing within 0 14 days after entry of the order and
the parent’s right to employ an attorney to represent the parent at the
hearing or, if the parent is financially unable to employ an attorney, the
parent’s right to request the court to appoint an attorney to represent the

arent.
P (2) If the parent does not request a hearing within 30 14 days after



entry of the order, the order shall take effect at that time.

(3) If the parent requests a hearing, the court shall set the matter for
hearing and, if requested, shall appoint an attorney to represent the par-
ent. The expense and fees of the appointed attorney may be allowed and
assessed as provided by K.S.A. 2009 Supp. 38-2306, and amendments
thereto.

(b) In addition to any other orders provided for by this section, the
parent of a juvenile offender may be held responsible for the costs of
sanctions or the support of the juvenile offender as follows:

(1) The board of county commissioners of a county may provide by
resolution that the parent of any juvenile offender placed under a house
arrest program pursuant to subsection (a)(9) of K.S.A. 2009 Supp. 38-
2361, and amendments thereto, shall be required to pay to the county
the cost of such house arrest program. The board of county commission-
ers shall prepare a sliding financial scale based on the ability of the parent
to pay for such a program.

(2)  If child support has been requested and a parent has a duty to
support the juvenile offender, the court may order, and when custody is
placed with the commissioner shall order, one or both parents to pay
child support. The court shall determine, for each parent separately,
whether the parent already is subject to an order to pay support for the
juvenile. If the parent currently is not ordered to pay support for the
juvenile and the court has personal jurisdiction over the parent, the court
shall order the parent to pay child support in an amount determined
under K.S.A. 2009 Supp. 38-2319, and amendments thereto. Except for
good cause shown, the court shall issue an immediate income withholding
order pursuant to K.S.A. 23-4,105 et seq., and amendments thereto, for
each parent ordered to pay support under this subsection, regardless of
whether a payor has been identified for the parent. A parent ordered to
pay child support under this subsection shall be notified, at the hearing
or otherwise, that the child support order may be registered pursuant to
K.S.A. 2009 Supp. 38-2321, and amendments thereto. The parent also
shall be informed that, after registration, the income withholding order
may be served on the parent’s employer without further notice to the
parent and the child support order may be enforced by any method al-
lowed by law. Failure to provide this notice shall not affect the validity of
the child support order.

Sec. 54. K.S.A. 2009 Supp. 38-2371 is hereby amended to read as
follows: 38-2371. (a) (1) Whenever a person is adjudicated as a juvenile
offender, the court upon motion of the state, shall hold a hearing to
consider imposition of a departure sentence. The motion shall state that
a departure is sought and the reasons and factors relied upon. The hearing
shall be scheduled so that the parties have adequate time to prepare and
present arguments regarding the issues of departure sentencing. The vic-
tim of a crime or the victim’s family shall be notified of the right to be
present at the hearing for the convicted person by the county or district
attorney. The parties may submit written arguments to the court prior to
the date of the hearing and may make oral arguments before the court
at the hearing. The court shall review the victim impact statement, if
available. Prior to the hearing, the court shall transmit to the juvenile
offender or the juvenile offender’s attorney and the prosecuting attorney
copies of the predispositional investigation report.

(2) At the conclusion of the hearing or within 20 21 days thereafter,
the court shall issue findings of fact and conclusions of law regarding the
issues submitted by the parties, and shall enter an appropriate order.

(3) If a factual aspect of a crime is a statutory element of the crime,
or is used to determine crime severity, that aspect of the current crime
of conviction may be used as an aggravating factor only if the criminal
conduct constituting that aspect of the current crime of conviction is
significantly different from the usual criminal conduct captured by the
aspect of the crime. Subject to this provision, the nonexclusive lists of
aggravating factors provided in subsection (c)(2) of K.S.A. 21-4716, and
amendments thereto, and in subsection (a) of K.S.A. 21-4717, and amend-
ments thereto, may be considered in determining whether substantial and
compelling reasons exist.

(b) Ifthe court decides to depart on its own volition, without a motion
from the state, the court must notify all parties of its intent and allow
reasonable time for either party to respond if they request. The notice
shall state that a departure is intended by the court and the reasons and



factors relied upon.

(¢) In each case in which the court imposes a sentence that deviates
from the presumptive sentence, the court shall make findings of fact as
to the reasons for departure regardless of whether a hearing is requested.

(d) 1If the sentencing judge departs from the presumptive sentence,
the judge shall state on the record at the time of sentencing the substantial
and compelling reasons for the departure. When a departure sentence is
appropriate, the sentencing judge may depart from the matrix as provided
in this section. When a sentencing judge departs in setting the duration
of a presumptive term of imprisonment:

(1) The presumptive term of imprisonment set in such departure
shall not total more than double the maximum duration of the presump-
tive imprisonment term;

(2)  the court shall have no authority to reduce the minimum term of
confinement as defined within the placement matrix; and

(3) the maximum term for commitment of any juvenile offender to a
juvenile correctional facility is age 22 years, 6 months.

(e) A departure sentence may be appealed as provided in K.S.A. 2009
Supp. 38-2380, and amendments thereto.

Sec. 55. K.S.A. 2009 Supp. 38-2373 is hereby amended to read as
follows: 38-2373. (a) Actions by the court. (1) When a juvenile offender
has been committed to a juvenile correctional facility, the clerk of the
court shall forthwith notify the commissioner of the commitment and
provide the commissioner with a certified copy of the complaint, the
journal entry of the adjudication and sentencing. The court shall provide
those items from the social file which could relate to a rehabilitative pro-
gram. If the court wishes to recommend placement of the juvenile of-
fender in a specific juvenile correctional facility, the recommendation
shall be included in the sentence. After the court has received notice of
the juvenile correctional facility designated as provided in subsection (b),
it shall be the duty of the court or the sheriff of the county to deliver the
juvenile offender to the facility at the time designated by the commis-
sioner.

(2) When a juvenile offender is residing in a juvenile correctional
facility and is required to go back to court for any reason, the county
demanding the juvenile’s presence shall be responsible for transportation,
detention, custody and control of such offender. In these cases, the county
sheriff shall be responsible for all transportation, detention, custody and
control of such offender.

(b) Actions by the commissioner. (1) Within three days, excluding
Saturdays, Sundays and legal holidays, after receiving notice of commit-
ment as provided in subsection (a), the commissioner shall notify the
commiitting court of the facility to which the juvenile offender should be
conveyed, and when to effect the immediate transfer of study and control
to the juvenile justice authority. The date of admission shall be no more
than five days, excluding Saturdays, Sundays and legal holidays, after the
notice to the committing court. Until received at the designated facility,
the continuing detention, custody, and control of and transport for a ju-
venile offender sentenced to a direct commitment to a juvenile correc-
tional facility shall be the responsibility of the committing county.

(2) Except as provided by K.S.A. 2009 Supp. 38-2332, and amend-
ments thereto, the commissioner may make any temporary out-of-home
placement the commissioner deems appropriate pending placement of
the juvenile offender in a juvenile correctional facility, and the commis-
sioner shall notify the court, local law enforcement agency and school
district in which the juvenile will be residing if the juvenile is still required
to attend a secondary school of that placement.

(c) Transfers. During the time a juvenile offender remains committed
to a juvenile correctional facility, the commissioner may transfer the ju-
venile offender from one juvenile correctional facility to another.

Sec. 56. K.S.A. 2009 Supp. 38-2374 is hereby amended to read as
follows: 38-2374. (a) When a juvenile offender has satisfactorily com-
pleted the term of incarceration at the juvenile correctional facility to
which the juvenile offender was committed or placed, the person in
charge of the juvenile correctional facility shall have authority to release
the juvenile offender under appropriate conditions and for a specified
period of time. Prior to release from a juvenile correctional facility, the
commissioner shall consider any recommendations made by the juvenile
offender’s community case management officer.



(b) At least 20 21 days prior to releasing a juvenile offender as pro-
vided in subsection (a), the person in charge of the juvenile correctional
facility shall notify the committing court of the date and conditions upon
which it is proposed the juvenile offender is to be released. The person
in charge of the juvenile correctional facility shall notify the school district
in which the juvenile offender will be residing if the juvenile is still re-
quired to attend a school. Such notification to the school shall include
the name of the juvenile offender, address upon release, contact person
with whom the juvenile offender will be residing upon release, anticipated
date of release, anticipated date of enrollment in school, name and phone
number of case worker, crime or crimes of adjudication if not confidential
based upon other statutes, conditions of release and any other information
the commissioner deems appropriate. To ensure the educational success
of the student, the community case manager or a representative from the
residential facility where the juvenile offender will reside shall contact
the principal of the receiving school in a timely manner to review the
juvenile offender’s case. If such juvenile offender’s offense would have
constituted an off-grid crime, nondrug felony crime ranked at severity
level 1, 2, 3, 4 or 5, or a drug felony crime ranked at severity level 1, 2
or 3, on or after July 1, 1993, if committed by an adult, the person in
charge of the juvenile correctional facility shall notify the county or district
attorney of the county where the offender was adjudicated a juvenile
offender of the date and conditions upon which it is proposed the juvenile
offender is to be released. The county or district attorney shall give writ-
ten notice at least five seven days prior to the release of the juvenile
offender to: (1) Any victim of the juvenile offender’s crime who is alive
and whose address is known to the court or, if the victim is deceased, to
the victim’s family if the family’s address is known to the court; and (2)
the local law enforcement agency. Failure to notify pursuant to this sec-
tion shall not be a reason to postpone a release. Nothing in this section
shall create a cause of action against the state or county or an employee
of the state or county acting within the scope of the employee’s employ-
ment as a result of the failure to notify pursuant to this section.

(c) Upon receipt of the notice required by subsection (b), the court
shall review the terms of the proposed conditional release and may rec-
ommend modifications or additions to the terms.

(d) If, during the conditional release, the juvenile offender is not re-
turning to the county from which committed, the person in charge of the
juvenile correctional facility shall also give notice to the court of the
county in which the juvenile offender is to be residing.

(e) To assure compliance with conditional release from a juvenile
correctional facility, the commissioner shall have the authority to pre-
scribe the manner in which compliance with the conditions shall be su-
pervised. When requested by the commissioner, the appropriate court
may assist in supervising compliance with the conditions of release during
the term of the conditional release. The commissioner may require the
parent of the juvenile offender to cooperate and participate with the con-
ditional release.

(f) For acts committed before July 1, 1999, the juvenile justice au-
thority shall notify at least 45 days prior to the discharge of the juvenile
offender the county or district attorney of the county where the offender
was adjudicated a juvenile offender of the release of such juvenile of-
fender, if such juvenile offender’s offense would have constituted a class
A, B or C felony before July 1, 1993, or an off-grid crime, a nondrug
crime ranked at severity level 1, 2, 3, 4 or 5 or a drug crime ranked at
severity level 1, 2 or 3, on or after July 1, 1993, if committed by an adult.
The county or district attorney shall give written notice at least 30 days
prior to the release of the juvenile offender to: (1) Any victim of the
juvenile offender’s crime who is alive and whose address is known to the
court or, if the victim is deceased, to the victim’s family if the family’s
address is known to the court; and (2) the local law enforcement agency.
Failure to notify pursuant to this section shall not be a reason to postpone
a release. Nothing in this section shall create a cause of action against the
state or county or an employee of the state or county acting within the
scope of the employee’s employment as a result of the failure to notify
pursuant to this section.

(g) Conditional release programs shall include, but not be limited to,
the treatment options of aftercare services.

Sec. 57. K.S.A. 2009 Supp. 38-2381 is hereby amended to read as



follows: 38-2381. (a) An appeal may be taken by the prosecution from an
order:

(1) Dismissing proceedings when jeopardy has not attached;

(2) denying authorization to prosecute a juvenile as an adult;

(3) quashing a warrant or a search warrant;

(4) suppressing evidence or suppressing a confession or admission;
or

(5) upon a question reserved by the prosecution.

(b) An appeal upon a question reserved by the prosecution shall be
taken within 30 14 days after the juvenile has been adjudged to be a
juvenile offender. Other appeals by the prosecution shall be taken within
10 14 days after the entry of the order appealed.

Sec. 58. K.S.A.59-807 is hereby amended to read as follows: 59-807.
(a) When the will of a nonresident decedent designates one or more
individuals or a qualified corporation as executor, letters testamentary
shall be granted to any or all of them the designees as in estates of resident
decedents. If such designated individual or corporation has not applied
in this state for such letters, any interested person may apply for the
issuance of letters testamentary and, after reasonable notice to such in-
dividual or qualified corporation of such application, the manner and na-
ture of which is to be determined by the court, and after hearing thereon,
and if such individual or corporation be found unsuitable, incompetent,
or unqualified, or does not qualify within three<{(3) seven days after being
found by the court to be entitled thereto, then the court may issue letters
testamentary with will annexed to such other person, persons; or corpo-
rations as in this section provided.

(b)  When the nonresident decedent dies intestate or dies testate and
no letters testamentary are granted as in this section heretofore provided,
then letters of administration, upon proper application by an interested
person, may be granted to the following persons:

(1) To the husband or wife or to his-er-hernoeminee the nominee of
the husband or wife who is an individual or a qualified corporation of this
state;

(2) To one or more individuals who are entitled to distribution of the
estate, whom the court shall believe will best manage and preserve the
estate, or to a nominee of one or more of those entitled to distribution
of the estate. Such nominee shall be an individual or a qualified corpo-
ration of this state.

(c) If proper application by an interested person for the issuance of
letters, either to the applicant or otherwise, has been made, and if the
court believes that no one of the persons otherwise entitled under this
section to have letters issued to himerher such person is a competent
and suitable person, then the court may grant letters to some other person
or to a qualified corporation of this state.

Sec. 59. K.S.A. 2009 Supp. 59-2401a is hereby amended to read as
follows: 59-2401a. (a) An appeal by an interested party from a district
magistrate judge to a district judge may be taken no later than 10 14 days
from any final order, judgment or decree entered in any proceeding pur-
suant to:

(1) The Kansas adoption and relinquishment act (K.S.A. 59-2111 et
seq., and amendments thereto);

(2) the care and treatment act for mentally ill persons (K.S.A. 59-
2945 et seq., and amendments thereto);

(3) the care and treatment act for persons with an alcohol or sub-
stance abuse problem (K.S.A. 59-29b45 et seq., and amendments
thereto); or

(4) the act for obtaining a guardian or conservator, or both (K.S.A.
59-3050 et seq., and amendments thereto). The appeal shall be heard no
later than 30 days from the date the notice of appeal is filed. If no record
was made of the proceedings, the trial shall be de novo. Except as pro-
vided further, if a record was made of the proceedings, the district judge
shall conduct the appeal on the record. Upon motion of any party to the
proceedings, the district judge may hold a trial de novo.

(b) An appeal by an interested party from the district court to an
appellate court shall be taken pursuant to article 21 of chapter 60 of the
Kansas Statutes Annotated from any final order, judgment or decree en-
tered in any proceeding pursuant to:

(1) The Kansas adoption and relinquishment act (K.S.A. 59-2111 et
seq., and amendments thereto);



(2) the care and treatment act for mentally ill persons (K.S.A. 59-
2945 et seq., and amendments thereto);

(3) the sexually violent predator act (K.S.A. 59-29a01 et seq., and
amendments thereto);

(4) the care and treatment act for persons with an alcohol or sub-
stance abuse problem (K.S.A. 59-29b45 et seq., and amendments
thereto); or

(5) the act for obtaining a guardian or conservator, or both (K.S.A.
59-3050 et seq., and amendments thereto).

Except for cases otherwise specifically provided for by law, appeals
under this section shall have priority over all others.

(c) Pending the determination of an appeal pursuant to section (a) or
(b) of this section, any order appealed from shall continue in force unless
modified by temporary orders entered by the court hearing the appeal.
The supersedeas bond provided for in K.S.A. 60-2103, and amendments
thereto, shall not stay proceedings under an appeal from the district court
to an appellate court.

(d) 1In an appeal taken pursuant to section (a) or (b) of this section,
the court from which the appeal is taken may require an appropriate
party, other than the state of Kansas, any subdivision thereof, and all cities
and counties in this state, to file a bond in such sum and with such sureties
as may be fixed and approved by the court to ensure that the appeal will
be prosecuted without unnecessary delay and to ensure the payment of
all judgments and any sums, damages and costs that may be adjudged
against that party.

(e) As used in this section, “interested party” means:

(1) The parent in a proceeding pursuant to the Kansas adoption and
relinquishment act (K.S.A. 59-2111 et seq., and amendments thereto);

(2)  the patient under the care and treatment act for mentally ill per-
sons (K.S.A. 59-2945 et seq., and amendments thereto);

(3) the patient under the care and treatment act for persons with an
alcohol or substance abuse problem (K.S.A. 59-29b45 et seq., and amend-
ments thereto);

(4) the person adjudicated a sexually violent predator under the sex-
ually violent predator act (K.S.A. 59-29a01 et seq., and amendments
thereto);

(5) the ward or conservatee under the act for obtaining a guardian or
conservator, or both (K.S.A. 59-3050 et seq., and amendments thereto);

(6) the parent of a minor person adjudicated a ward or conservatee
under the act for obtaining a guardian or conservator, or both (K.S.A. 59-
3050 et seq., and amendments thereto);

(7) the petitioner in the case on appeal; and

(8) any other person granted interested party status by the court from
which the appeal is being taken.

(f) This section shall be part of and supplemental to the Kansas pro-
bate code.

Sec. 60. K.S.A. 59-2947 is hereby amended to read as follows: 59-
2947. (a) In computing the date upon or by which any act must be done
or hearing held by under provisions of this article, the day on which an
act or event occurred and from which a designated period of time is to
be calculated shall not be included, but the last day in a designated period
of time shall be included unless that day falls on a Saturday, Sunday or
legal holiday, in which case the next day which is not a Saturday, Sunday
or legal holiday shall be considered to be the last day.

(b)  Unless the court orders otherwise, if the clerk’s office is inacces-
sible on the last day for filing, then the time for filing is extended to the
first accessible day that is not a Saturday, Sunday or legal holiday.

(¢) “Legal holiday” means any day declared a holiday by the presi-
dent of the United States, the congress of the United States or the legis-
lature of this state, or any day observed by order of the Kansas supreme
court. A half holiday is considered as other days and not as a holiday.

Sec. 61. K.S.A. 59-29al4 is hereby amended to read as follows: 59-
29al4. (a) The county or district attorney shall file a special allegation of
sexual motivation within 30 14 days after arraignment in every criminal
case other than sex offenses as defined in article 35 of chapter 21 of the
Kansas Statutes Annotated, and amendments thereto, when sufficient ad-
missible evidence exists, which, when considered with the most plausible,
reasonably foreseeable defense that could be raised under the evidence,
would justify a finding of sexual motivation by a reasonable and objective



fact finder.

(b) In acriminal case wherein there has been a special allegation, the
state shall prove beyond a reasonable doubt that the accused committed
the crime with a sexual motivation. The court shall make a finding of fact
of whether or not a sexual motivation was present at the time of the
commission of the crime, or if a jury trial is had, the jury, if it finds the
defendant guilty, also shall find a special verdict as to whether or not the
defendant committed the crime with a sexual motivation. This finding
shall not be applied to sex offenses as defined in article 35 of chapter 21
of the Kansas Statutes Annotated, and amendments thereto.

(c) The county or district attorney shall not withdraw the special al-
legation of sexual motivation without approval of the court through an
order of dismissal of the special allegation. The court shall not dismiss
this special allegation unless it finds that such an order is necessary to
correct an error in the initial charging decision or unless there are evi-
dentiary problems which make proving the special allegation doubtful.

Sec. 62. K.S.A. 59-29b47 is hereby amended to read as follows: 59-
29b47. (a) In computing the date upon or by which any act must be done
or hearing held by under provisions of this article, the day on which an
act or event occurred and from which a designated period of time is to
be calculated shall not be included, but the last day in a designated period
of time shall be included unless that day falls on a Saturday, Sunday or
legal holiday, in which case the next day which is not a Saturday, Sunday
or legal holiday shall be considered to be the last day.

(b)  Unless the court orders otherwise, if the clerk’s office is inacces-
sible on the last day for filing, then the time for filing is extended to the
first accessible day that is not a Saturday, Sunday or legal holiday.

(¢) “Legal holiday” means any day declared a holzday by the presi-
dent of the United States, the congress of the United States or the legis-
lature of this state or any day observed as a holiday by order of the Kansas
supreme court. A half holiday is considered as other days and not as a

holiday.

Sec. 63. K.S.A. 59-3052 is hereby amended to read as follows: 59-
3052. (a) In computing the date upon or by which any act must be done
or hearing held under provisions of this article, the day on which an act
or event occurred and from which a designated period of time is to be
calculated shall not be included, but the last day in a designated period
of time shall be included unless that day falls on a Saturday, Sunday or
legal holiday, in which case the next day which is not a Saturday, Sunday
or legal holiday shall be considered to be the last day.

(b)  Unless the court orders otherwise, if the clerk’s office is inacces-
sible on the last day for filing, then the time for filing is extended to the
first accessible day that is not a Saturday, Sunday or legal holiday.

(¢) “Legal holiday” means any day declared a holiday by the presi-
dent of the United States, the congress of the United States or the legis-
lature of this state or any day observed as a holiday by order of the Kansas
supreme court. A half holiday is considered as other days and not as a

holiday.

Sec. 64. K.S.A.60-101 is hereby amended to read as follows: 60-101.
This act shall may be knewn cited as the code of civil procedure.

Sec. 65. K.S.A.60-102 is hereby amended to read as follows: 60-102.
The provisions of this act shall be liberally construed and administered
to secure the just, speedy and inexpensive determination of every action
ot and proceeding.

Sec. 66. K.S.A.60-103 is hereby amended to read as follows: 60-103.
The term “restricted mail” as used in this chapter means mail whieh
earries, sent postaae or other delwery fees prepaid, that is endorsed on
its face h 8 o

pursuant to
applicable postal regulations so that the sender will receive a return re-
ceipt notification with the date and address of delivery, and, if the ad-
dressee is a natural person, only the addressee or an authorized agent will
receive the mail.

Sec. 67. K.S.A.60-104 is hereby amended to read as follows: 60-104.



All trials on the merits
shall must be conducted in open court and, subject to K.S.A. 20-347, and
amendments thereto, in a regular courtroom if-reasenablypossible. All
other acts or proceedings, including the entry of a ruling or judgment,
may be done or conducted by a judge or judge pro tem in chambers,
without the attendance of the clerk or other court officials and , or at any
place either withiner-witheut in or outside the district; but no hearing,
other than one ex parte, shall may be conducted outside the district with-
out the consent of all affected parties affeeted-thereby-whe-are not in
default.

Sec. 68. K.S.A.60-201 is hereby amended to read as follows: 60-201.
(a) The provisions of this article 2-ef-chapter-60-of-theKansas-Statutes
Annetated—and-amendments-thereto;shall may be known-and cited as
the rules of civil procedure.

(b) This article governs the procedure in all civil actions and pro-
ceedings in the district courts of Kansas, other than actions commenced

pursuant to the code of civil procedure for lnmted actions and-governs

Sec. 69. K.S.A.60-202 is hereby amended to read as follows: 60-202.
There eha-l-l—be—bﬂ% is one form of action te—be—kﬁe’vm—as— the c1v11 action;>

Sec. 70. K.S.A. 60-203 is hereby amended to read as follows: 60-203.
(a) A civil action is commenced at the time of: (1) Filing a petition with
the-elerk-of the court, if service of process is obtained or the first publi-
cation is made for service by publication within 90 days after the petition
is filed, except that the court may extend that time an additional 30 days
upon a showing of good cause by the plaintiff; or (2) service of process
or first publication, if service of process or first publication is not made
within the time specified by previsien paragraph (1).

(b) If service of process or first publication purports to have been
made but is later adjudicated to have been invalid due to asy an irregu-
larity in form or procedure or any a defect in making service, the action
shallnevertheless be-deemed is considered to have been commenced at
the applicable time under subsection (a) if valid service is obtained or
first publication is made within 90 days after that adjudication, except that
the court may extend that time an additional 30 days upon a showing of
good cause by the plaintiff.

(c) The filing of an entry of appearance shallhave has the same effect
as service. Written contact with the court by a defendant, or an attorney
for & the defendant eveldng-the invoking protection for saeh the defend-
ant under the servicemembers civil relief act shall-not-be-deemed (50

U.S.C. 501 et seq.), and amendments thereto, is not an entry of appearance

(d) As ueed in this section, filing a petition with the-elerkof the court
shall-nelude includes receipt by the elerk court of a petition by telefae-
simile—eemmuanteation electronic means complying with supreme court

rules.

Sec. 71. K.S.A. 60-204 is hereby amended to read as follows: 60-204.
The methods of serving process as—setforth set out in article 3 of this
chapter shall constitute sufficient service of process in all C1V11 actions and
speetal proceedings, but
of are alternatives to and do not restrict different methods specifically
provided by law. = Substantzal complzance with any method of serving
process; i effects valid service
of process if the court finds that, notwithstanding some irregularity or
omission, the party served was made aware that an action or proceeding
was pending in a speufled court i

that might affect the pam/ orthe

party’s status or property.
Sec 72 K S. A 60 205 is hereby amended to read as follows 60- 205




elerk: (@)  Service; when required.

(1) In general. Except as otherwise provided in this chapter, each of
the following papers must be served on every party:

(A) An order stating that service is required;

(B) apleading filed after the original petition, unless the court orders
otherwise under subsection (c) because there are numerous defendants;

(C) a discovery paper required to be served on a party, unless the
court orders otherwise:;

(D) a written motion, except one that may be heard ex parte; and



(E) a written notice, appearance, demand, offer of judgment or any
similar paper.

(2) If a party fails to appear. No service is required on a party who
is in default for failing to appear. But a pleading that asserts a new claim
for relief against such a party must be served on that party in the manner
provided for service of summons in article 3 of chapter 60 of the Kansas
Statutes Annotated.

(b) Service; how made.

(1) Serving an attorney. If a party is represented by an attorney,
service under this section must be made on the attorney unless the court
orders service on the party.

(2)  Service in general. A paper is served under this section by:

(A) Handing it to the person;

(B) leaving it:

(i) At the person’s office with a clerk or other person in charge, or, if
no one is in charge, in a conspicuous place in the office; or

(ii) if the person has no office or the office is closed, at the person’s
dwelling or usual place of abode with someone of suitable age and dis-
cretion who resides there;

(C) mailing it to the person’s last known address, in which event serv-
ice is complete upon mailing;

(D) leaving it with the court clerk if the person has no known address;

(E) sending it by telefacsimile communication, in which event service
is complete upon receipt of a confirmation generated by the transmitting
machine; or

(F) serving it by electronic means when authorized by supreme court
rule or a local rule.

(¢) Serving numerous defendants.

(1) In general. If an action involves an unusually large number of
defendants, the court may on motion, or on its own, order that:

(A) Defendants’ pleadings and replies to them need not be served on
other defendants;

(B) any crossclaim, counterclaim, avoidance or affirmative defense in
those pleadings and replies to them will be treated as denied or avoided
by all other parties; and

(C) filing any such pleading and serving it on the plaintiff constitutes
notice of the pleading to all parties.

(2) Notifying parties. A copy of every order must be served on the
parties as the court directs.

(d) Filing. (1) Required filings; certificate of service. Any paper after
the petition that is required to be served, together with a certificate of
service, must be filed within a reasonable time after service. Only a cer-
tificate of service must be filed for expert disclosures under K.S.A. 60-226,
and amendments thereto, and the following discovery requests and re-
sponses, which must not be filed until they are used in the proceeding or
the court orders filing;

(A) Depositions other than those taken under KS.A. 60-227, and
amendments thereto;

(B) interrogatories;

(C) requests for documents or tangible things, or to permit entry onto
land; and

(D) requests for admission.

(2) How filing is made; in general. A paper is filed by delivering it:

(A) To the clerk; or

(B) to a judge who agrees to accept it for filing, and who must then
note the filing date and the time on the paper and promptly send it to the
clerk.

(3)  Electronic filing, signing or wverification. In accordance with
K.S.A. 60-271, and amendments thereto, and supreme court rules, plead-
ings and other papers may be filed, signed or verified by electronic means.

(e) Section not exclusive. The methods of serving and filing pleadings
and other papers provided in this section constitute sufficient service and
filing, but they are alternatives to and do not restrict different methods

specifically provided by law.

Sec. 73. K.S.A. 2009 Supp 60 206 is hereby amended to read as
follows: 60 206. . s . SR




(a) Computmg tzme The
followmg provisions apply in computing any time period specified in this
chapter, in any local rule or court order or in any statute or administrative
rule or regulation that does not specify a method of computing time.

(1) Period stated in days or a longer unit. When the period is stated
in days or a longer unit of time:

(A) Exclude the day of the event that triggers the period;

(B) count every day, including intermediate Saturdays, Sundays and
legal holidays; and

( C) include the last day of the period, but if the last day is a Saturday,
Sunday or legal holiday, the period continues to run until the end of the
next day that is not a Saturday, Sunday or legal holiday.

(2) Period stated in hours. When the perwd is stated in hours:

(A) Begin counting immediately on the occurrence of the event that
triggers the period;

(B) count every hour, including hours during intermediate Saturdays,
Sundays and legal holidays; and

(C) if the period would end on a Saturday, Sunday or legal holiday,
the period continues to run until the same time on the next day that is
not a Saturday, Sunday or legal holiday.

(3) Inaccessibility of the clerk’s office. Unless the court orders other-
wise, if the clerk’s office is inaccessible:

(A)  On the last day for filing under subsection (a)(1), then the time
for filing is extended to the first accessible day that is not a Saturday,
Sunday or legal holiday; or

(B) during the last hour for filing under subsection (a)(2), then the
time for filing is extended to the same time on the first accessible day that
is not a Saturday, Sunday or legal holiday.



(4) “Last day” defined. Unless a different time is set by a statute, local
rule or court order, the last day ends:

(A) For electronic or telefacsimile filing, at midnight in the court’s
time zone; and

(B) for filing by other means, when the clerk’s office is scheduled to
close.

(5) “Next day” defined. The “next day” is determined by continuing
to count forward when the period is measured after an event and back-
ward when measured before an event.

(6) “Legal holiday” defined. “Legal holiday” means any day declared
a holiday by the president of the United States, the congress of the United
States or the legislature of this state, or any day observed as a holiday by
order of the Kansas supreme court. A half holiday is considered as other
days and not as a holiday.

(b)  Extending time. (1) In general. When an act may or must be done
within a specified time, the court may, for good cause, extend the time:

(A)  With or without motion or notice if the court acts, or if a request
is made, before the original time or its extension expires; or

(B) on motion made after the time has expired if the party failed to
act because of excusable neglect.

(2)  Exceptions. A court must not extend the time to act under subsec-
tion (b) of KS.A. 60-250, subsection (b) of K.S.A. 60-252, subsections (b),
(e) and (f) of KS.A. 60-259 and subsection (b) of K.S.A. 60-260, and
amendments thereto.

(¢) Motions, notices of hearing and affidavits or declarations. (1) In
general. A written motion and notice of the hearing must be served at
least seven days before that time specified for the hearing with the follow-
ing exceptions:

(A)  When the motion may be heard ex parte;

(B) when these rules set a different time; or

(C) when a court order, which a party may, for good cause, apply for
ex parte, sets a different time.

(2)  Supporting affidavit or declaration. Any affidavit or declaration
pursuant to K.S.A. 53-601, and amendments thereto, supporting a motion
must be served with the motion. Except as otherwise provided in subsec-
tion (d) of K.S.A. 60-259, and amendments thereto, any opposing affidavit
or declaration must be served at least one day before the hearing, unless
the court permits service at another time.

(d) Additional time after service by mail. When a party may or must
act within a specified time after service and service is by mail, three days
are added after the period would otherwise expire under subsection (a).

Sec. 74. K.S.A.60-207 is hereby amended to read as follows: 60-207.

- ( a) Ple(’zdings. Only

these pleadings are allowed:
(1) A petition that complies with subsection (c);
(2) an answer to a petition;
(3) an answer to a counterclaim designated as a counterclaim;
(4) an answer to a crossclaim;



(5) a third-party petition;

(6) an answer to a third-party petition; and

(7) if the court orders one, a reply to an answer.

(b) Motions and other papers. (1) In general. A request for a court
order must be made by motion. The motion must:

(A) Be in writing, unless made during a hearing or trial;

(B) state with particularity the grounds for seeking the order; and

(C) state the relief sought.

(2) Form. The sections of this article governing captions, signing and
other matters of form in pleadings apply to motions and other papers.

(¢) Designation of petition. A petition must designate immediately
below the names of the parties in the caption that the petition is filed
pursuant to chapter 60 of the Kansas Statutes Annotated. The designation
is sufficient if labeled “Petition Pursuant to K.S.A. Chapter 60” immedi-
ately below the caption.

(d) Lost pleadings. If an original pleading is lost, destroyed, or with-
held by any person, the court erjudge may allow a copy thereef of the
pleading to be substituted.

Sec. 75. K.S.A. 60-208 is hereby amended to read as follows: 60-208.
(a) €laims Claim for relief. A pleading which-sets-forth that states a claim
for reliefwhether-an-original-elaim-eounterelaimeross-elaim;-or-third-
i must contain:

(1) A short and plain statement of the claim showing that the pleader
is entitled to relief; and

(2) ademand for judgmentfor-thereliefto-which-thepleader deems
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the relzef sou Ght whzch may mclude relzef in the

alternative or diﬁ‘erent types of relzef Except in contract actions, every
pleading demanding relief for money damages in excess of $75,000, with-
out demanding a specific amount of money, must state only that the
amount sought as damages is in excess of $75,000. Every pleading de-
manding relief for money damages in an amount of $75,000 or less must
specify the amount sought as damages.

(b) Defenses, admissions and denials. (1) In general. In responding to
a pleading, a party must:

(A) State in short and plain terms its defenses to each claim asserted
against it; and

(B) admit or deny the allegations asserted against it by an opposing

arty.
P ( 2§ Denials; responding to the substance. A denial must fairly respond
to the substance of the allegation.

(3)  General and specific denials. A party that intends in good faith to
deny all the allegations of a pleading, including the jurisdictional grounds,
may do so by a general denial. A party that does not intend to deny all
the allegations must either specifically deny designated allegations or gen-
erally deny all except those specifically admitted.

(4) Denying part of an allegation. A party that intends in good faith
to deny only part of an allegation must admit the part that is true and
deny the rest.

(5) Lacking knowledge or information. A party that lacks knowledge
or information sufficient to form a belief about the truth of an allegation
must so state, and the statement has the effect of a denial.

(6) Effect of failing to deny. An allegation, other than one relating to
the amount of damages, is admitted if a responsive pleading is required
and the allegation is not denied. If a responsive pleading is not required,
an allegation is considered denied or avoided.

(¢) Affirmative defenses. (1) In general. In responding to a pleading,
a party must affirmatively state any avoidance or affirmative defense,
including:

(A) Accord and satisfaction;

(B) arbitration and award;

(C) assumption of risk;

(D) contributory negligence or comparative fault;

(E) discharge in bankruptcy;

(F) duress;

(G) estoppel;

(H) failure of consideration;

() fraud, illegality;

(J) injury by fellow servant;

(K) laches;

(L) license;

(M)  payment;

(N) release;

(O) res judicata;

(P) statute of frauds;

(Q) statute of limitations; and

(R) waiver.

(2) Mistaken designation. If a party mistakenly designates a defense
as a counterclaim or a counterclaim as a defense, the court must, if justice
requires, treat the pleading as though it were correctly designated, and
may impose terms for doing so.

(d) Pleading to be concise and direct; alternative statements; incon-
sistency. (1) In general. Each allegation must be simple, concise and direct.
No technical form is required.

(2) Alternative statements of a claim or defense. A party may set out
two or more statements of a claim or defense alternately or hypothetically,
either in a single count or defense or in separate ones. If a party makes



alternative statements, the pleading is sufficient if any one of them is
sufficient.

(3) Inconsistent claims or defenses. A party may state as many sep-
arate claims or defenses as it has, regardless of consistency.

(e) Construing pleadings. Pleadings must be construed so as to do
Justice.

Sec. 76. K.S.A.60-209 is hereby amended to read as follows: 60-209.

( a ) Capamty or authom‘y to
sue; legal existence. (1) In general. A pleadmo' need not allege:

(A) A party’s capacity to sue or be sued;

(B) a party’s authority to sue or be sued in a representative capacity;
or

(C) the legal existence of an organized association of persons that is
made a party.

(2) Raising those issues. To raise any of those issues, a party must do
so by a specific denial, which must state any supporting facts that are
peculiarly within the party’s knowledge.

(b) Fraud or mistake; conditions of the mind. In alleging fraud or
mistake, a party must state with particularity the circumstances consti-
tuting fmud or mistake. Malice, intent, knowledge and other conditions
of a person’s mind may be alleged generally.

(c) Conditions precedent. In pleadmg
of conditions precedent, it is-suffieientto-aver suffices to allege generally
that all conditions precedent have occurred or have been performed er
have-oeeurred. A-denial-of-performance-or-oecurrenee—shall-be-made
speeifieally-and But when denying that a condition precedent has oc-
curred or been performed, a party must do so with particularity.

(d) Official document or act. In pleading an official document or of-
ficial act, it issuffietenttoaver suffices to allege that the document was
leaally issued or the act legally done 1

) Judgment. In pleading a judgment or decision of a domestic or
forelgn court, ¢ judicial or quasi-judicial tribunal, or ef a board or officer,
it 1S—S-H£ﬁeteﬁ{—fe—a’b‘ef suffices to plead the Judgment or decision without

showing jurisdiction to render it.

K Lime and Pl"ce Fﬁeﬁﬁmwmﬁﬁ&fﬁeﬂeﬁh

efed—hke—a-}l—e%he%avefmeﬁts—ﬁf—mateﬂal—fﬁa%mf An alleéatwn of tﬂne or
place is matemal when testmg the sufﬁczency of a pleadmg




(g) Special damages. If an item of special damage is claimed, it must
be specifically stated. If the court allows an amended petition pursuant
to K.S.A. 60-3703, and amendments thereto, to include a claim for ex-
emplary or punitive damages the amended petition must state only
whether the amount sought as damages is or is not in excess of $75,000.

(h)  Pleading a written instrument. A claim, defense or counterclaim
founded on a written instrument may be pleaded by:

(1) Reasonably identifying the written instrument and stating its sub-
stance;

(2) reciting the contents of the written instrument in the pleading; or

(3) attaching a copy to the pleading as an exhibit.

(i) Tender of money. When a tender of money is made in a pleading,
the money need not be deposited in court prior to trial, unless the court
orders otherwise.

(j) Libel and slander. In an action for libel or slander, it suffices to
allege generally that defamatory matter was published or spoken con-
cerning the plaintiff, and if that allegation is not denied in the answer, it
need not be proved at trial. The defendant’s answer may allege both the
truth of the matter charged as defamatory and any mitigating circum-
stances that reduce the amount of damages. Whether the defendant proves
Jjustification, the defendant may introduce evidence of any mitigating cir-
cumstances.

Sec 77 K S A 60- 210 is hereby amended to read as fOHOWS 60 210

arate-countordefense: (a) Caption; names of parties. Every pleading must
have a caption with the court’s name, a title, a file number and a desig-
nation as in subsection (a) of K.S.A. 60-207, and amendments thereto. The
title of the petition must name all the parties; the title of other pleadings,
after naming the first party on each side, may refer generally to other
parties.

(b)  Paragraphs; separate statements. A party must state its claims or
defenses in numbered paragraphs, each limited as far as practicable to a
single set of circumstances. A later pleading may refer by number to a
paragraph in an earlier pleading. If doing so would promote clarity, each
claim founded on a separate transaction or occurrence, and each defense
other than a denial, must be stated in a separate count or defense.

(c) Adoption by reference; exhibits. Statements A statement in a
pleading may be adopted by reference ra-differentpartef elsewhere in
the same pleading or in anether any other pleading or in-any motion. A
copy of any a written instrument whiek that is an exhibit to a pleading is
a part thereef of the pleading for all purposes.

(d)  Change of name. 1f the name of a party changes after an action
has been commenced , either be-
fore or after judgment, by reason of marriage, divorce, adoptlon, achange
of name proceeding, amendment of articles of incorporation, the as-
sumption of an alias or otherwise, or if an action is mistakenly commenced
against a party by a former name no longer #ase used by the party, any
party in 1nterest may cause suaeh that fact to be noted of record in—+the

by filing a certified copy of a marriage
record, decree of divorce, amended articles of incorporation, order of



adoption or change of name, or an affidavit or a declaration pursuant to
K.S.A. 53-601, and amendments thereto, by an informed person setting

. Fhereaftertheuse-of The name as changed shall-alse
must be used in the alternative in all subsequent proceedings in sueh the
action.

Sec. 78. K S A. 6() 211 is hereby amended to read as follows 60 211

nature. Every pleadmg written motion and other paper must be signed
by at least one attorney of record in the attorney’s name, or by a pan‘y
personally if the party is unrepresented. The paper must state the signer’s
address, e-mail address and telephone number. Unless a rule or statute
specifically states otherwise, a pleading need not be verified or accom-
panied by an affidavit or a declaration pursuant to K.S.A. 53-601, and
amendments thereto. The court must strike an unsigned paper unless the
omission is promptly corrected after being called to the attorney’s or
party’s attention.

res*entatwns to the court. By presem‘mg to the court a pleadmg written
motion or other paper, whether by signing, filing, submitting or later
advocating it, an attorney or unrepresented party certifies that to the best
of the person’s knowledge, information and belief formed after an inquiry
reasonable under the circumstances:

(1) It is not being presented for any improper purpose, such as to
harass er-te, cause unnecessary delay or needless needlessly increase in
the cost of litigation;

(2) the claims, defenses and other legal contentions therein are war-
ranted by existing law or by a nonfrivolous argument for the-extension;
modifieaton-erreversal-of extending, modifying or reversing existing law
or t—he—e%&bh%hﬁ%eﬂt—e{ for estahlzshm;3 new law;

(3) the factual contentions have evidentiary sup-
port or, if specifically so identified, are will likely to have evidentiary
support after a reasonable opportunity for further investigation or dis-
covery; and

(4) the denials of factual contentions are warranted on the evidence
or, if specifically so identified, are reasonably based on belief or a lack of

information er-belief.

(¢) Sanctions. If, after notice and a reasonable opportunity to re-
spond, the court determines that subsection (b) has been violated, the
court may impose an appropriate sanction on any attorney, law firm or
party that violated the statute or is responsible for a violation committed
by its partner, associate or employee. The sanction may include an order
to pay to the other party or parties that reasonable expenses, including
attorney’s fees, incurred because of the filing of the pleading, motion or
other paper. A motion for sanctions under this section may be served and
filed at any time during pendency of the action, but must be filed not later
than 14 days after the entry of judgment.

(d) Inapplicability to discovery. Subsections (a) through (c) do not
apply to disclosures and discovery requests, responses, objections and



motions that are subject to the provisions of K.S.A. 60-226 through 60-
237, and amendments thereto.

(e) Applicability to the state. The state of Kansas,

- i beistorts including an
agency or political subdivision thereof, is subject to the-provisions-of this
section in-the-same-manner-as-any-otherparty.

(f) Monetary sanctions against inmate. If the court imposes monetary
sanctions on an inmate in the custody of the secretary of corrections, the
secretary is hereby authorized to disburse any money in the inmate’s
account to pay sueh the sanctions.

Sec. 79. K.S.A. 60-212 is hereby amended to read as follows: 60-212.




dismisstheaetion: (a) Time to serve a responsive pleading. (1) In general.
Unless otherwise provided by law, the time for serving a responsive plead-
ing is as follows:

(A) A defendant must serve an answer:

(i) Within 21 days after being served with the summons and petition;
or

(ii) within the time fixed in the notice when service is by publication,
which must not be less than 41 days from the time the notice is first
published;

(B) a party must serve an answer to a counterclaim or crossclaim
within 21 days after being served with the pleading that states the coun-
terclaim or crossclaim; and

(C) a party must serve a reply to an answer within 21 days after
being served with an order to reply, unless the order specifies a different
time.

(2) Effect of a motion. Unless the court sets a different time, serving
a motion under this section alters these periods as follows:

(A) If the court denies the motion or postpones its disposition until
trial, the responsive pleading must be served within 14 days after notice
of the court’s action; or

(B) if the court grants a motion for a more definite statement, the
responsive pleading must be served within 14 days after the more definite
statement is served.

(b) How to present defenses. Every defense to a claim for relief in any
pleading must be asserted in the responsive pleading if one is required.
But a party may assert the following defenses by motion:

(1) Lack of subject-matter jurisdiction;

(2) lack of personal jurisdiction;

(3) improper venue;

(4) insufficient process;

(5) insufficient service of process;

(6) failure to state a claim upon which relief can be granted; and

(7)  failure to join a party under K.S.A. 60-219, and amendments
thereto.

A motion asserting any of these defenses must be made before pleading



if a responsive pleading is allowed. If a pleading sets out a claim for relief
that does not require a responsive pleading, an opposing party may assert
at trial any defense to that claim. No defense or objection is waived by
joining it with one or more other defenses or objections in a responsive
pleading or in a motion.

(¢) Motion for judgment on the pleadings. After the pleadings are
closed, but early enough not to delay trial, a party may move for judgment
on the pleadings.

(d) Result of presenting matters outside the pleadings. If, on a motion
under subsection (b)(6) or (c), matters outside the pleadings are presented
to and not excluded by the court, the motion must be treated as one for
summary judgment under K.S.A. 60-256, and amendments thereto. All
parties must be given a reasonable opportunity to present all the material
that is pertinent to the motion.

(e) Motion for a more definite statement. A party may move for a
more definite statement of a pleading to which a responsive pleading is
allowed, but which is so vague or ambiguous that the party cannot rea-
sonably prepare a response. The motion must be made before filing a
responsive pleading, and must point out the defects complained of and
the details desired. If the court orders a more definite statement and the
order is not obeyed within 14 days after notice of the order or within the
time the court sets, the court may strike the pleading or issue any other
appropriate order.

(f) Motion to strike. The court may strike from a pleading an insuf-
ficient defense or any redundant, immaterial, impertinent or scandalous
matter. The court may act:

(1) Onits own; or

(2) on motion made by a party either before responding to the plead-
ing, or, if a response is not allowed, within 21 days after being served
with the pleading.

(g) Joining motions. (1) Right to join. A motion under this section
may be joined with any other motions allowed under this section.

(2) Limitation on further motions. Except as provided in subsection
(h)(2) or (3), a party that makes a motion under this section must not
make another motion under this section raising a defense or objection that
was available to the party, but omitted from its earlier motion.

(h) Waiving and preserving certain defenses. (1) When some are
waived. A party waives any defense listed in subsections (b)(2) through
(5) by:

(A ) Omitting it from a motion in the circumstances described in sub-
section (g)(2); or

(B) failing to either:

(i) Make it by motion under this section; or

(ii) include it in a responsive pleading, or in an amendment allowed
by subsection (a)(1) of K.S.A. 60-215, and amendments thereto, as a mat-
ter of course.

(2) When to raise others. Failure to state a claim upon which relief
can be granted, to join a person required by subsection (b) of K.S.A. 60-
219, and amendments thereto, or to state a legal defense to a claim may
be raised:

(A)  In any pleading allowed or ordered under subsection (a) of K.S.A.
60-207, and amendments thereto;

(B) by a motion under subsection (c); or

(C) at trial.

(3)  Lack of subject-matter jurisdiction. If the court determines at any
time that it lacks subject-matter jurisdiction, the court must dismiss the
action.

(i) Hearing before trial. If a party so moves, any defense listed in
subsections (b)(1) through (7), whether made in a pleading or by a motion,
and a motion under subsection (c), must be heard and decided before trial
unless the court orders a deferral until trial.

& (j) Answer for minor or incapacitated person. The guardian or
conservator of a minor or incapacitated person, or the attorney for a per-
son in prison shatbdeny must in the answer deny all the material allega-
tions in the petition prejudicial to suek the defendant.

Sec 80. K. S A. 60- 213 is hereby amended to read as follows 60 213




ehapter: (a) Compulsory counterclaims. (1) In general. A pleading must
state as a counterclaim any claim that, at the time of its service, the pleader
has against an opposing party if the claim:

(A) Arises out of the transaction or occurrence that is the subject
matter of the opposing party’s claim; and



(B) does not require adding another party over whom the court can-
not acquire jurisdiction.

(2)  Exceptions. The pleader need not state the claim if:

(A) When the action was commenced, the claim was the subject of
another pending action; or

(B) the opposing party sued on its claim by attachment or other pro-
cess that did not establish personal jurisdiction over the pleader on that
claim, and the pleader does not assert any counterclaim under this section.

(b)  Permissive counterclaims. A pleading may state as a counterclaim
against an opposing party any claim that is not compulsory.

(c) Relief sought in a counterclaim. A counterclaim need not diminish
or defeat the recovery sought by the opposing party. It may request relief
that exceeds in amount or differs in kind from the relief sought by the
opposing party.

(d) Effect of death or limitations. If a party’s claim arises out of the
contract or transaction that is the basis of an opposing party’s claim or is
connected with the subject of the action and it could have been asserted
as a counterclaim or crossclaim against a person if the person had asserted
a claim against the party previously, the party’s claim is not extinguished
by: (i) An assignment by the person; (ii) the death of the person; or (iii)
the expiration of the statute of limitations. However, the party’s claim
may be asserted in these circumstances only to the extent that it does not
exceed the amount awarded to the opposing party.

(e) Counterclaim maturing or acquired after pleading. The court may
permit a party to file a supplemental pleading asserting a counterclaim
that matured or was acquired by the party after serving an earlier plead-
in,

%‘) Compulsory crossclaim against a co-party. When a claim is gov-
erned by K.S.A. 60-258a, and amendments thereto, a party must state as
a crossclaim any claim that party has against any co-party, if the claim
arises out of the transaction or occurrence that is the subject matter of
the claim governed by K.S.A. 60-258a, and amendments thereto.

(g) Permissive crossclaim against a co-party. A pleading may state as
a crossclaim any claim by one party against a co-party, if the claim arises
out of the transaction or occurrence that is the subject matter of the orig-
inal action or of a counterclaim, or if the claim relates to any property
that is the subject matter of the original action. The crossclaim may in-
clude a claim that the co-party is or may be liable to the crossclaimant
for all or part of a claim asserted in the action against the crossclaimant.

(h)  Joining additional parties. K.S.A. 60-219 and 60-220, and amend-
ments thereto, govern the addition of a person as a party to a counterclaim
or crossclaim.

(i) Separate trials; separate judgments. If the court orders separate
trials under subsection (b) of K.S.A. 60-242, and amendments thereto, it
may enter judgment on a counterclaim or crossclaim under subsection (b)
of KS.A. 60-254, and amendments thereto, when it has jurisdiction to do
so, even if the opposing party’s claims have been dismissed or otherwise
resolved.

(j) Appealed and removed actions. When an action filed pursuant to
chapter 61 of the Kansas Statutes Annotated is transferred as provided
in KS.A. 61-2910, and amendments thereto, or an action heard by a
district magistrate judge is appealed, any counterclaim or crossclaim
made compulsory by subsection (a) or (f) must be stated in an amended
pleading within 21 days after service of the order of transfer or notice of
appeal, or such other time as the court allows. Other counterclaims and
crossclaims are permitted as provided in this chapter.

Sec. 81. K.S.A.60-214 is hereby amended to read as follows 60 214.




- (a) When defending
party may bring in a third-party. (1) Timing of the summons and com-
plaint. A defending party may, as a third-party plaintiff, serve a summons
and petition on a nonparty who is or may be liable to it for all or part of
the claim against it. But the third-party plaintiff must, by motion, obtain
the court’s leave if it files the third-party complaint more than 14 days
after serving its original answer.

(2)  Third-party defendant’s claims and defenses. The person served
with the summons and third-party petition, the “third-party defendant”:

(A)  Must assert any defenses against the third-party plaintiff’s claim
under K.S.A. 60-212, and amendments thereto;

(B) must assert any counterclaim against the third-party plaintiff un-
der subsection (a) of K.S.A. 60-213, and amendments thereto, or any cros-
sclaim against another third-party defendant under subsection (f) of
K.S.A. 60-213, and amendments thereto, and may assert any counterclaim
against the third-party plaintiff under subsection (b) of K.S.A. 60-213,
and amendments thereto, or any crossclaims against another third-party
defendant under subsection (g) of KS.A. 60-213, and amendments
thereto;

(C) may assert against the plaintiff any defense that the third-party
plaintiff has to the plaintiff's claim; and

(D) may also assert against the plaintiff any claim arising out of the
transaction or occurrence that is the subject matter of the plaintiff’s claim
against the third-party plaintiff.

(3)  Plaintiff’s claims against a third-party defendant. The plaintiff
may assert against the third-party defendant any claim arising out of the
transaction or occurrence that is the subject matter of the plaintiff’s claim
against the third-party plaintiff. The third-party defendant must then
assert any defense under K.S.A. 60-212, and amendments thereto, and
any counterclaim under subsection (a) of K.S.A. 60-213, and amendments
thereto, or crossclaim under subsection (f) of K.S.A. 60-213, and amend-
ments thereto, and may assert any counterclaim under subsection (b) of
K.S.A. 60-213, and amendments thereto, or any crossclaim under subsec-
tion (g) of K.S.A. 60-213, and amendments thereto.

(4) Motion to strike, sever or try separately. Any party may move to
strike the third-party claim, to sever it or to try it separately.

(5) Third-party defendant’s claim against a nonparty. A third-party
defendant may proceed under this section against a nonparty who is or
may be liable to the third-party defendant for all or part of any claim
against it.

(b)  When a plaintiff may bring in a third-party. When a eeunterelaim
claim is asserted against a plaintiff, the plaintiff may eause bring in a third-

ar
Eveé-}yd—eﬁ&&e if this section would allow a defendant to do so.

(c)  Execution by third-party plaintiff; limitation. Where a third-party
defendant is liable to the plaintiff, or to anyone holding a similar position
under subsections (a) and (b), on the claim on which a third-party plaintiff
has been sued, execution by the third-party plaintiff on a judgment against
such third-party defendant shall be permitted only to the extent that the
third-party plaintiff has paid any judgment obtained against the third-
party plaintiff by the obligee.

Sec. 82. K.S.A. 60-215 is hereby amended to read as follows: 60-215.




rty

(a) Amendments before trial. (1) Amending as a matter of course. A pa
may amend its pleading once as a matter of course within:

(A) 21 days after serving it; or

(B) if the pleading is one to which a responsive pleading is required,
21 days after service of a responsive pleading or 21 days after service of
a motion under subsections (b), (e) or (f) of KS.A. 60-212, and amend-
ments thereto, whichever is earlier.

(2) Other amendments. In all other cases, a party may amend its
pleading only with the opposing party’s written consent, or the court’s
leave. The court should freely give leave when justice so requires.

(3)  Time to respond. Unless the court orders otherwise, any required
response to an amended pleading must be made within the time remaining
to respond to the original pleading or within 21 days after service of the
amended pleading, whichever is later.

(b)  Amendments during and after trial. (1) Based on an objection at
trial. If, at trial, a party objects that evidence is not within the issues
raised in the pleadings, the court may permit the pleadings to be amended.
The court should freely permit an amendment when doing so will aid in
presenting the merits and the objecting party fails to satisfy the court that
the evidence would prejudice that party’s action or defense on the meris.
The court may grant a continuance to enable the objecting party to meet
the evidence.

(2) Forissues tried by consent. When an issue not raised by the plead-



ings is tried by the parties” express or implied consent, it must be treated
in all respects as if raised in the pleadings. A party may move at any time,
even after judgment, to amend the pleadings to conform them to the ev-
idence and to raise an unpleaded issue. But failure to amend does not
affect the result of the trial of that issue.

(¢) Relation back of amendments. An amendment to a pleading relates
back to the date of the original pleading when:

(1) The law that provides the applicable statute of limitations allows
relation back;

(2) the amendment asserts a claim or defense that arose out of the
conduct, transaction or occurrence set out, or attempted to be set out, in
the original pleading; or

(3) the amendment changes the party or the naminé of the party
against whom a claim is asserted, if paragraph (2) is satisfied and if,
within the period provided by law for commencing the action against the
party, including the period for service of process under K.S.A. 60-203,
and amendments thereto, the party to be brought in by amendment:

(A)  Received such notice of the action that it will not be prejudiced
in defending on the merits; and

(B) knew or should have known that the action would have been
brought against it, but for a mistake concerning the proper party’s iden-
tity.

%d) Supplemental pleadings. On motion and reasonable notice, the
court may, on just terms, permit a party to serve a supplemental pleading
setting out any transaction, occurrence or event that happened after the
date of the pleading to be supplemented. The court may permit supple-
mentation even though the original pleading is defective in stating a claim
or defense. The court may order that the opposing party plead to the
supplemental pleading within a specified time.

Sec. 83. K.S.A. 2009 Supp. 60-216 is hereby amended to read as
follows: 60-216. (a) Pretrial-conferences;objeetives Purposes of a pretrial

conference. In any action, the court shall must on the request of either

any party, or may irr-its-diseretion without suehrequestdireet a request,

order the attorneys for the parties and any unrepresented parties to ap-
pear before-itfora-conference-oreonferencesbefore-trial for one or more
conferences to expedite processing and disposition of the litigation, min-
imize expense and conserve time.

(b) Case management conference. In any action, the court shall must
on the request of either any party, or may iits-diseretionr without sueh
a request, conduct a case management conference with esunsel attorneys
and any unrepresented parties. The court must schedule the conference
shall- be-seheduled-bythe-eourt as soon as possible and-shall. The confer-

ence must be c()nducted within 45 days ef aﬁer the filing of an answer-

be—exteﬁded—eﬁeelueed unless the caurt extends the time to meet the
needs of the individual case.
( 1) At any @ case management conference ﬁﬁdeﬁthts—eubseeﬁeﬁ—eeﬁ-

respeet-to the court must consider zmd take appropriate action on the
following matters:

3 (A) Identifying the issues and exploring the possibilities of stipu-
lations and settlement;

{2) (B) determining whether the action is suitable for alternative dis-
pute resolution;

3) (C) exchanging information on the issues ef-the-ease, including
key documents and witness identification;

) (D) establishing a plan and schedule for discovery, including set-
ting limitations limits on discovery, if any, designating the time and place
of discovery, restricting discovery to certain designated witnesses or re-
quiring statements be taken in writing or by use of electronic recording
rather than by stenographic transcription;

By—any (E) determining issues relating to disclosure or discovery of
electronically stored information, including the form or forms in which it
should be produced;

t6)—any (F) determining issues relating to claims of privilege or of
protection as trial-preparation material, including, if the parties agree on
a procedure to assert such claims after production, whether to ask the
court to include their agreement in an order;

£ (G) requiring completion of discovery within a definite number



of days after the conference has been conducted;

8 (H) setting deadlines for filing motions, joining parties and
amendments to the pleadings;

{9 (I) setting the date or dates for conferences before trial, a final
pretrial conference, and trial; and

£0) (J) such other matters as are necessary for the proper manage-
ment of the action.

(2) If a case management conference is held, exeeptas-provided-in

> no dep-
ositions, other than of the partles ’fe—the—aeHOﬁ—s-haH may be taken until
after the conference is held, except by agreement of the parties ex, by
order of the court or as provided in subsection (a)(2)(B) of K.S.A. 60-230,
and amendments thereto. If the case management conference is not held
within 45 days ef after the filing of an answer, the restrictions of this
paragraph shalt no longer apply.

(3) 1If discovery cannot be completed within the peried-of time orig-
inally prescribed by the court, the party not able to complete discovery
shall may file a motion pﬂeﬁe—the—e*pﬁat-tefreif—the—eﬂgﬁral—pemd for
additional time to complete discovery. Sueh The motion shall must be
filed prior to the expiration of the original period, contain a discovery plan
and shall-setforth state the reason why discovery cannot be completed
within the original period. If additional time is allowed, the court shall
must grant only that amount of time reasonably necessary to complete
discovery.

- Attendance and matters
for consideration at a pretrial conference. (1) Attendance. A represented



party must authorize at least one of its attorneys to make stipulations and
admissions about all matters that can be reasonably anticipated for dis-
cussion at a pretrial conference. If appropriate, the court may require
that a party or its representative be present or reasonably available by
other means in order to consider possible settlement of the dispute. The
court may allow a pretrial conference to be held by a telephone conference
call or other means.

(2) Matters for consideration. At any pretrial conference, the court
may consider and take appropriate action on the following matters:

(A)  Simplifying the issues;

(B) determining the issues of law that may eliminate or affect the trial
of issues of fact;

(C) amending the pleadings if necessary or desirable;

(D) obtaining admissions and stipulations about facts and documents
to avoid unnecessary proof;

(E) limiting the number of expert witnesses;

(F) referring issues to a master; and

(G) such other matters as may aid in the disposition of the action,
including alternative dispute resolution.

(d)  Pretrial orders. After any conference held under this section, the
court should issue an order reciting the action taken. This order controls
the subsequent course of the action unless the court modifies it.

(e) Final pretrial conference and orders. In any action, the court must
on the request of any party, or may without a request, conduct a final
pretrial conference in accordance with procedures established by rule of
the supreme court. The court may modify the order issued after a final
pretrial conference only to prevent manifest injustice.

(f) Sanctions. (1) In general. On motion or on its own, and after op-
portunity to be heard, the court may issue any just orders, including those
authorized by subsections (b)(2)(A)(ii) through (vii) of K S.A. 60-237, and
amendments thereto, if a party or its attorney:

(A) Fails to appear at a case management or other pretrial conference;

(B) is substantially unprepared to participate, or does not participate
in good faith, in the conference; or

(C) fails to obey a scheduling or other pretrial order.

(2) Imposing fees and costs. Instead of, or in addition to any other
sanction, the court must order the party, its attorney, or both to pay the
reasonable expenses, including attorney’s fees, incurred because of any
noncompliance with this section, unless the noncompliance was substan-
tially justified or other circumstances make an award of expenses unjust.
Sec. 84. K.S.A.60-217 is hereby amended to read as follows: 60-217.




( a) Real party in interest.
(1) Designation in general. An action must be prosecuted in the name of
the real party in interest. The following may sue in their own names
without joining the person for whose benefit the action is brought:

(A) An executor;

(B) an administrator;

(C) a guardian;

(D) a conservator;

(E) a bailee;

(F) a trustee of an express trust;

(G) a receiver;

(H) a party with whom or in whose name a contract has been made
for another’s benefit; and

(I)  a party authorized by statute.

(2) Action in the name of the state of Kansas for another’s use or
benefit. When a statute so provides, an action for another’s use or benefit
must be brought in the name of the state of Kansas.

(3)  Joinder of the real party in interest. The court may not dismiss an
action for failure to prosecute in the name of the real party in interest
until, after an objection, a reasonable time has been allowed for the real
party in interest to ratify, join or be substituted into the action. After
ratification, joinder or substitution, the action proceeds as if it had been
originally commenced by the real party in interest.

(b)  Claim accruing under law of another state. A claim for relief that
has accrued under the laws of another state or territory may be sued upon
by the person or persons authorized to bring and maintain an action on
the claim in the state or territory where it arose. When the law of the
state or territory where a claim for relief for death arose authorizes the
action to be prosecuted by an administrator or executor, then the action
may also be maintained by an administrator or executor appointed under
the laws of this state.

(¢) Minor or incapacitated person. (1) With a representative. The fol-
lowing representatives may sue or defend on behalf of a minor or an
incapacitated person:

(A) A general guardian;

(B) a committee;

(C) a conservator; or

(D) a like fiduciary.

(2) Without a representative. A minor or an incapacitated person who
does not have a duly appointed representative may sue by a next friend
or by a guardian ad litem. The court must appoint a guardian ad litem,
or issue another appropriate order, to protect a minor or incapacitated
person who is unrepresented in an action.

(d)  Public officer’s title and name. A public officer who sues or is sued
in an official capacity may be designated by official title rather than by
name, but the court may order that the officer’s name be added.

Sec. 85. K.S.A.60-218 is hereby amended to read as follows: 60-218.
(a) Joinder-of-elatms In general. A party asserting a claim to-relief-as-an
eriginal-elaim, counterclaim, eress-elaim; crossclaim or third-party claim,
may join either-as-independent-or-as-alternate—elaims-as—many-elaims;

i - , as independent or alternative claims, as many
claims as it has against an opposing party.

(b) ]omder of

contmgent claims. A pan‘y may join two clauns even thouah one of them



is contingent on the disposition of the other, but the court may grant relief
only in accordance with the parties” relative substantive rights. In partic-
ular, a plaintiff may state a claim for money and a claim to set aside a
conveyance that is fraudulent as to that plaintiff, without first obtaining
a judgment for the money; a plaintiff may state in the original claim or
an amended petition or in an answer or a reply, a claim to have any
release, settlement or discharge of the original claim set aside as fraudu-
lent or wrongfully procured.
Sec. 86. K.S.A.60-219is he
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reby amended to read as follows: 60-219.

a

of K-5-A60-223: (a) Persons required to be joined if feasible. (1) Required
party. A person who is subject to service of process must be joined as a
party if:

(A) In that person’s absence, the court cannot accord complete relief
among existing parties; or

(B) that person claims an interest relating to the subject of the action
and is so situated that disposing of the action in the person’s absence may:

(i) As a practical matter, impair or impede the person’s ability to
protect the interest; or

(ii) leave an existing party subject to a substantial risk of incurring
double, multiple or otherwise inconsistent obligations because of the in-
terest.

(2)  Joinder by court order. If a person has not been joined as required,
the court must order that the person be made a party. A person who
refuses to join as a plaintiff may be made either a defendant or, in a proper
case, an involuntary plaintiff.

(3)  Venue. If a joined party objects to venue and the joinder would
make venue improper, the court must dismiss the party.

(b) When joinder is not feasible. If a person who is required to be
joined if feasible cannot be joined, the court must determine whether, in
equity and good conscience, the action should proceed among the existing
parties or should be dismissed. The factors for the court to consider in-
clude:

(1) The extent to which a judgment rendered in the person’s absence
might prejudice that person or the existing parties;

(2)  the extent to which any prejudice could be lessened or avoided by:

(A) Protective provisions in the judgment;



(B) shaping the relief; or

(C) other measures;

(3) whether a judgment rendered in the person’s absence would be
adequate; and

(4) whether the plaintiff would have an adequate remedy if the action
were dismissed for nonjoinder.

(¢) Pleading the reasons for nonjoinder. When asserting a claim for
relief, a party must state:

(1) The name, if known of any person who is required to be joined if
feasible, but is not joined; and

(2) the reasons for not joining that person.

(d) Exception for class actions. This section is subject to the provisions
of K.S.A. 60-223, and amendments thereto.

(e) Nominee. In an action in which any relief sought would determine
title or affect a security interest in real property, a person who is subject
to service of process must be joined as a party if the person is a nominee
of record on behalf of a beneficial owner of a claimed interest in the
property that is the subject of the action. The nominee need not be a party
required to be joined under subsection (a)(1).

Sec. 87 K S A 6() 22() is hereby amended to read as follows 6() 22()

delay-erprefadiee: (a) Persons who may join or be joined. (1) Plaintiffs.
Persons may join in one action as plaintiffs if:

(A) They assert any right to relief jointly, severally or in the alter-
native with respect to or arising out of the same transaction, occurrence
or series of transactions or occurrences; and

(B) any question of law or fact common to all plaintiffs will arise in
the action.

(2) Defendants. Persons may be joined in one action as defendants if:

(A)  Any right to relief is asserted against them jointly, severally or in
the alternative with respect to or arising out of the same transaction,
occurrence or series of transactions or occurrences; and

(B) any question of law or fact common to all defendants will arise in
the action.

(3)  Extent of relief. Neither a plaintiff nor a defendant need be inter-
ested in obtaining or defending against all the relief demanded. The court
may grant judgment to one or more plaintiffs according to their rights,
and against one or more defendants according to their liabilities.

(b) Protective measures. The court may issue orders, including an
order for separate trials, to protect a party against embarrassment, delay,
expense or other prejudice that arises fmm including a person against
whom the party asserts no claim and who asserts no claim against the
party.

Sec. 88. K.S.A.60-221 is hereby amended to read as follows: 60-221.
Mls]omder of parties is not a ground for dismissal-of dzsmzssmg an action.

On motwn or on 1ts own the cour‘t may at (my time, on

Jjust terms, add or drop a party. The court may also sever (my claim against
a party

Sec 89 K. S A 60- 222 is hereby amended to read as follows 60 222




or-delivery—thereof: (a) Grounds. (1) By a plaintiff. Persons with claims
that may expose a plaintiff to double or multiple liability may be joined
as defendants and required to interplead. Joinder for interpleader is
proper even though:

(A) The claims of the several claimants, or the titles on which their
claims depend, lack a common origin or are adverse and independent
rather than identical; or

(B) the plaintiff denies liability in whole or in part to any or all of the
claimants.

(2) By a defendant. A defendant exposed to similar liability may seek
interpleader through a crossclaim or counterclaim.

(b) Disclaiming interpleader. (1) A party’s answer may plead that:

(A)  Another person, without collusion with the party, has a claim or
has made a claim to money or property in the party’s possession; and

(B) the party is ready to pay or dispose of the money or property as
the court orders.

(2) The court may issue an order for the safekeeping, including the
payment or deposit in court or the delivery to a custodian, of the money
or property. The court may issue an order requiring the person to appear
at a specific time and assert or relinquish a claim against the money or
property. A copy of the order must be served on the person in the manner
provided for service of summons in article 3 of chapter 60 of the Kansas
Statutes Annotated.

(3) If the person fails to appear at the specified time, the court may
bar any claim by the person to the money or property. If the person
appears and asserts a claim against the money or property, the court must
discharge the party from all liability with respect to the money or property
upon the party’s deposit or delivery of the money or property as ordered
by the court. The court must realign the remaining parties as their inter-
ests appear.

(c) Application. The provisions of this section supplement and do not
in any way limit the joinder of parties permitted in K.S.A. 60-220, and
amendments thereto.

Sec. 90. K.S.A. 60-223 is hereby amended to read as follows: 60-223.
(a) Prerequisites to-a-elass-aetion. One or more members of a class may
sue or be sued as representative parties on behalf of all members only if:
(1) The class is so numerous that joinder of all members is impracticable;;
(2) there are questions of law or fact common to the class;; (3) the claims
or defenses of the representative parties are typical of the claims or de-
fenses of the class;; and (4) the representative parties will fairly and ad-
equately protect the interests of the class.
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aetior Types of class actions. A class action may be maintained if the



prerequisites of subdivision subsection (a) are satisfied;-and-in-addition
and. if:

(1) Theproseeutionof Prosecuting separate actions by or against in-
dividual members ef-the-elass would create a risk of: (A) Inconsistent or
varying adjudications with respect to individual class members efthe-elass
whieh that would establish incompatible standards of conduct for the
party opposing the class;; or (B) adjudications with respect to individual
class members of-the-elasswhieh-would that as a practical matter, would
be dispositive of the interests of the other members not parties to the
individual adjudications or would substantially impair or impede their
ability to protect their interests; or

(2) the party opposing the class has acted or refused to act on grounds

that apply generally to the class,
appropriate so that final injunctive relief or corresponding declaratory
relief withrespeetto is appropriate respecting the class as a whole; or

(3) the court finds that the questions of law or fact common to the
class members efthe-elass predominate over any questions affecting only
individual members, and that a class action is superior to other available
methods for thefair-and-effieient-adjudieation—of fairly and efficiently
adjudicating the controversy. The matters pertinent to the these findings
include: (A) The interest-of-membersof-the class member’s interest in
individually controlling the prosecution or defense of separate actions;
(B) the extent and nature of any litigation concerning the controversy
already esmmeneed begun by or against class members efthe-elass; (C)
the desirability or undesirability of concentrating the litigation of the

claims in the particular forum; and (D) the likely difficulties likely-to-be
eﬁeetrnkefed—i-n—bhe—rﬁaﬂagemeﬂt—e-f in managmg a class action.




(¢) Certification order; notice to class members; judgment; issues clas-
ses; subclasses. (1) Certification order. (A) Time to issue. At an early
practicable time after a person sues or is sued as a class representative,
the court must determine by order whether to certify the action as a class
action.

(B) Defining the class; appointing class counsel. An order that certi-
fies a class action must define the class and the class claims, issues or
defenses, and must appoint class counsel under subsection (g).

(C) Altering or amending the order. An order that grants or denies
class certification may be altered or amended before final judgment.

(2) Notice. (A) For subsection (b)(1) or (b)(2) classes. For any class
certified under subsection (b)(1) or (b)(2), the court may direct appro-
priate notice to the class.

(B) For subsection (b)(3) classes. For any class certified under sub-
section (b)(3), the court must direct to class members the best notice that
is practicable under the circumstances, including individual notice to all
members who can be identified through reasonable effort. The notice must
clearly and concisely state in plain, easily understood language:

(i)  The nature of the action;

(ii) the definition of the class certified;

(iii) the class claims, issues or defenses;

(iv) that a class member may enter an appearance through an attor-
ney if the member so desires;

(v) that the court will exclude from the class any member who re-
quests exclusion;

(vi) the time and manner for requesting exclusion; and

(vii) the binding effect of a class judgment on members under subsec-
tion (c)(3).

(3)  Judgment. Whether or not favorable to the class, the judgment in
a class action must:

(A) In an action maintained as a class action under subsection (b)(1)
or (b)(2), include and describe those whom the court finds to be class
members; and

(B) in an action maintained as a class action under subsection (b)(3),
include and specify or describe those to whom the notice provided in
subsection (c)(2) was directed, who have not requested exclusion, and
whom the court finds to be class members.

(4) Particular issues. When appropriate, an action may be brought or
maintained as a class action with respect to particular issues.

(5) Subclasses. When appropriate, a class may be divided into sub-
classes that are each treated as a class under this section.

(d) Conducting the action. (1) In general. In conducting an action
under this section, the court may issue orders that:

(A) Determine the course of proceedings or prescribe measures to
prevent undue repetition or comph’cati(m in presenting evidence or ar-
gument;

(B) require, to protect class members and fairly conduct the action,
giving appropriate notice to some or all class members of:

(i) Any step in the action;

(ii) the proposed extent of the judgment; or

(iii) the members™ opportunity to signify whether they consider the
representation fair and adequate, to intervene and present claims or de-
fenses, or to otherwise come into the action;

(C) impose conditions on the representative parties or on intervenors;

(D) require that the pleadings be amended to eliminate allegations
about representation of absent persons and that the action proceed ac-
cordingly; or

(E) deal with similar procedural matters.

(2) Combining and amending orders. An order under subsection
(d)(1) may be altered or amended from time to time and may be combined
with an order under K.S.A. 60-216, and amendments thereto.

(e) Settlement, voluntary dismissal or compromise. The claims, issues
or defenses of a certified class may be settled, voluntarily dismissed or



compromised only with the court’s approval. The following procedures
apply to a proposed settlement, voluntary dismissal or compromise:

(1) The court must direct notice in a reasonable manner to all class
members who would be bound by the proposal;

(2) if the proposal would bind class members, the court may approve
it only after a hearing and on finding that it is fair, reasonable and ade-
quate;

(3) the parties seeking approval must file a statement identifying any
agreement made in connection with the proposal;

( 4) ifthe class action was previously certified under subsection (b)(3),
the court may refuse to approve a settlement unless it affords a new op-
portunity to request exclusion to individual class members who had an
earlier opportunity to request exclusion, but did not do so; and

(5) any class member may object to the proposal if it requires court
approval under this subsection (e); the objection may be withdrawn only
with the court’s approval.

(f) Appeals. The court of appeals may in-its-diseretion permit an ap-
peal from an order ef-a—distriet-eourt granting or denying class action
certification under this section if application is made to the court within
10 14 days after entry-of the order is entered. An appeal does not stay
proceedings in the district court unless the district judge or the court of
appeals so orders.

(g) Class counsel. (1) Appointing class counsel. Unless a statute pro-
vides otherwise, a court that certifies a class must appoint class counsel.
In appointing class counsel, the court:

(A) Must consider:

(i) The work counsel has done in identifying or investigating potential
claims in the action;

(ii) counsel’s experience in handling class actions, other complex liti-
gation and the types of claims asserted in the action;

(iii) counsel’s knowledge of the applicable law; and

(iv) the resources that counsel will commit to representing the class;

(B) may consider any other matter pertinent to counsel’s ability to
fairly and adequately represent the interests of the class;

(C) may order potential class counsel to provide information on any
subject pertinent to the appointment and to propose terms for attorney’s
fees and nontaxable costs;

(D) may include in the appointing order provisions about the award
of attorney’s fees or nontaxable costs under subsection (h); and

(E) may make further orders in connection with the appointment.

(2) Standard for appointing class counsel. When one applicant seeks
appointment as class counsel, the court may appoint that applicant only
if the applicant is adequate under subsection (g)(1) and (g)(4). If more
than one adequate applicant seeks appointment, the court must appoint
the applicant best able to represent the interests of the class.

(3) Interim counsel. The court may designate interim counsel to act
on behalf of a putative class before determining whether to certify the
action as a class action.

(4) Duty of class counsel. Class counsel must fairly and adequately
represent the interests of the class.

(h) Attorney’s fees and nontaxable costs. In a certified class action,
the court may award reasonable attomey’s fees and nontaxable costs that
are authorized by law or by the parties” agreement. The following pro-
cedures apply:

(1) A claim for an award must be made by motion, subject to the
provisions of this subsection, at a time the court sets. Notice of the motion
must be served on all parties and, for motions by class counsel, directed
to class members in a reasonable manner;

(2) a class member, or a party from whom payment is sought, may
object to the motion;

(3) the court may hold a hearing and must find the facts and state its
legal conclusions under subsection (a) of K.S.A. 60-252, and amendments
thereto; and

(4) the court may refer issues related to the amount of the award to
a special master as provided in K S.A. 60-253, and amendments thereto.

Sec. 91. K S. A 60- 223a is hereby amended to read as follows 60-




d—rfeet— ( a ) Prereqmsztes This section applzes when one or more share-
holders or members of a corporation or an unincorporated association
bring a derivative action to enforce a right that the corporation or asso-
ciation may properly assert but has failed to enforce. The derivative action
may not be maintained if it appears that the plaintiff does not fairly and
adequately represent the interests of shareholders or members who are
similarly situated in enforcing the right of the corporation or association.

(b)  Pleading requirements. The petition must be verified and must:

(1) Allege that the plaintiff was a shareholder or member at the time
of the transaction complained of, or that the plaintiff’s share or member-
ship later devolved on it by operation of law;

(2) allege that the action is not a collusive one to confer jurisdiction
that the court would otherwise lack; and

(3) state with particularity:

(A) Any effort by the plaintiff to obtain the desired action from the
directors or comparable authority and, if necessary, from the shareholders
or members; and

(B) the reasons for not obtaining the action or not making the effort.

(¢) Conducting the action. In conducting an action under this section,
the court may issue any appropriate orders corresponding with those
described in subsection (d) of K.S.A. 60-223, and amendments thereto.

(d) Settlement, dismissal and compromise. A derivative action may
be settled, voluntarily dismissed or compromised only with the court’s
approval. Notice of a proposed settlement, voluntary dismissal or com-
promise must be given to shareholders or members in the manner that
the court orders.

Sec. 92. K.S.A. 60-223b is hereby amended to read as follows: 60-
223b. This section applies to an action brought by or against the members
of an unincorporated association as a class by naming certain members
as representatlve parties. The actwn may be maintained only if the-eonrt

it appears that those parties will fairly
and adequately protect the interests of the association and its members.
In the-eonduet-of conducting the action, the court may make issue any
appropriate orders corresponding with those described in subsection (d)
of K.S.A. 60-223 ), and amendments thereto, and the procedure for
settlement, voluntary dismissal or compromise ef-the-aetion—shall must
correspond with thatprevided-n the procedure in subsection (e) of K.S.A.
60-223 {e3}, and amendments thereto.

Sec 93 K S A. 60 294 is hereby amended to read as follows 60- 224




applieation- (a) Intervention of right. On timely motion, the court must
permit anyone to intervene who:

(1) Is given an unconditional right to intervene by a statute; or

(2) claims an interest relating to the property or transaction that is
the subject of the action, and is so situated that disposing of the action
may as a practical matter substantially impair or impede the movant’s
ability to protect its interest, unless existing parties adequately represent
that interest.

(b) Permissive intervention. (1) In general. On timely motion, the
court may permit anyone to intervene who:

(A) Is given a conditional right to intervene by a statute; or

(B)  has a claim or defense that shares with the main action a common
question of law or fact.

(2) By a government officer or agency. (A) On timely motion, the
court may permit a governmental officer or agency to intervene if a party’s
claim or defense is based on:

(i) A statute or executive order administered by the officer or agency;
or

(ii) any regulation, order, requirement or agreement issued or made
under the statute or executive order.

(B) When the validity of an ordinance, regulation, statute or consti-
tutional provision of this state or a governmental subdivision of this state
is drawn in question in any action to which the state or governmental
subdivision or an officer, agency or employee thereof is not a party, the
court may notify the chief legal officer of the state or its subdivision, and
permit intervention on proper application.

(3) Delay or prejudice. In exercising its discretion, the court must
consider whether the intervention will unduly delay or prejudice the ad-
judication of the original parties’ rights.

(¢) Notice and pleading required. A motion to intervene must be
served on the parties as provided in K.S.A. 60-205, and amendments
thereto. The motion must state the grounds for intervention and be ac-
companied by a pleading that sets out the claim or defense for which
intervention is sought.

Sec. 94. K.S.A. 60-225
Deo 2 - ad X5

is hereby amended to read as follows: 60-225.
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tatterrtherefor: (a) Death. (1) Substitution if the claim is not extinguished.
If a party dies and the claim is not extinguished, the court must on motion
order substitution of the proper party. A motion for substitution may be
made by any party or by the decedent’s successor or representative. If the
motion is not made within a reasonable time after service of a statement
noting the death, the action by or against the decedent must be dismissed.

(2 ) Continuation among the remaining parties. After a party’s death,
if the right sought to be enforced survives only to or against the remaining
parties, the action does not abate, but proceeds in favor of or against the
remaining parties. The death should be noted on the record.

(3)  Service. A motion to substitute, together with a notice of hearing,
must be served on the parties as provided in K.S.A. 60-205, and amend-
ments thereto, and on nonparties in the manner provided for the service
of a summons. A statement noting death must be served in the same man-
ner.

(b) Incapacity. If a party becomes an incapacitated person, the court
may, on motion permit the action to be continued by or against the party’s
representative as provided in subsection (¢) of K.S.A. 60-217, and amend-
ments thereto. The motion must be served as provided in subsection (a)(3).

(¢) Transfer of interest. If an interest is transferred, the action may
be continued by or against the original party unless the court, on motion,
orders the transferee to be substituted in the action or joined with the
original party. The motion must be served as provided in subsection (a)(3).

(d)  Public officers; death or separation from office. An action does not
abate when a public officer who is a party in an official capacity dies,
resigns or otherwise ceases to hold office while the action is pending. The
officer’s successor is automatically substituted as a party. Later proceed-
ings should be in the substituted party’s name, but any misnomer not
affecting the parties’ substantial rights must be disregarded. The court
may order substitution at any time, but the absence of such an order does
not affect the substitution.

(e) Continued representation by attorney. If a party dies or becomes
an incapacitated person, that party’s attorney may continue the repre-
sentation in the name of the original party until a substitution has been
made.

Sec. 95. K.SA. 2009 Supp 60- 226 1s hereby amended to read as
follows 60- 226 A Se07 1 .













-(a) Dzscovery methods Par‘ttes may obtain
discovery by one or more of the following methods: Depositions on oral
examination or written questions; written interrogatories; production of
documents or things or permission to enter onto land or other property
under K.S.A. 60-234, subsection (a)(1)(A)(iii) of K.S.A. 60-245 or K.S.A.
60-245a, and amendments thereto; physical and mental examinations; and
requests for admission.

(b) Discovery scope and limits. (1) Scope in general. Unless otherwise
limited by court order, the scope of discovery is as follows: Parties may
obtain discovery regarding any nonprivileged matter that is relevant to
the subject matter involved in the action, whether it relates to any party’s
claim or defense, including the existence, description, nature, custody,
condition and location of any documents or other tangible things and the
identity and location of persons who know of any discoverable matter.
Relevant information need not be admissible at the trial if the discovery
appears reasonably calculated to lead to the discovery of admissible evi-
dence.

(2) Limitations on frequency and extent. (A) On motion, or on its own,
the court may limit the frequency or extent of discovery methods otherwise
allowed by the rules of civil procedure and must do so if it determines
that:

(i) The discovery sought is unreasonably cumulative or duplicative,
or can be obtained from some other source that is more convenient, less
burdensome or less expensive;

(ii) the party seeking (hscouery has had ample opportunity to obtain
the information by discovery in the action; or

(iii) the burden or expense of the proposed discovery outweighs its
likely benefit, considering the needs of the case, the amount in contro-
versy, the parties” resources, the importance of the issues at stake in the
action and the importance of the proposed discovery in resolving the is-
sues.

(B) A party need not provide discovery of electronically stored infor-
mation from sources that the party identifies as not reasonably accessible
because of undue burden or cost. On motion to compel discovery or for
a protective order, the party from whom discovery is sought must show
that the information is not reasonably accessible because of undue burden
or cost. If that showing is made, the court may nonetheless order discovery
from such sources if the requesting party shows good cause, considering
the limitations of subsection (b)(2)(A). The couﬁ may specify c(mdmons
for the discovery.

(3) Insurance agreements. A party may obtain discovery of the exis-
tence and contents of any insurance agreement under which an insurance
business may be liable to satisfy part or all of a possible judgment in the
action or to indemnify or reimburse for payments made to satisfy the
judgment. Information concerning the insurance agreement is not by rea-
son of disclosure admissible in evidence at trial. For purposes of this par-
agraph, an application for insurance is not a part of an insurance agree-
ment.

(4) Trial preparation; materials. (A) Documents and tangible things.
Ordinarily, a party may not discover documents and tangible things that
are prepared in anticipation of litigation or for trial by or for another
party or its representative, including the other party’s attorney, consult-
ant, surety, indemnitor, insurer or agent. But, subject to subsection (b)(5),
those materials may be discovered if:

(i) They are otherwise discoverable under paragraph (1); and

(ii) the party shows that it has substantial need for the materials to
prepare its case and cannot, without undue hardship, obtain their sub-
stantial equivalent by other means.

(B) Protection against disclosure. If the court orders discovery of
those materials, it must protect against disclosure of the mental impres-



sions, conclusions, opinions or legal theories of a party’s attorney or other
representative concerning the litigation.

(C) Previous statement. Any party or other person may, on request
and without the required showing, obtain the person’s own previous state-
ment about the action or its subject matter. If the request is refused, the
person may move for a court order, and K S.A. 60-237, and amendments
thereto, applies to the award of expenses. A previous statement is either:

(i) A written statement that the person has signed or otherwise
adopted or approved; or

(ii) a contemporaneous stenographic, mechanical, electrical or other
recording, or a transcription of it, that recites substantially verbatim the
person’s oral statement.

(5) Trial preparation; experts.

(A)  Expert who may testify. A party may depose any person who has
been identified as an expert whose opinions may be presented at trial. If
a disclosure is required under subsection (b)(6), the deposition may be
conducted only after the disclosure is provided.

(B) Expert employed only for trial preparation. Ordinarily, a party
may not, by interrogatories or deposition, discover facts known or opin-
ions held by an expert who has been retained or specially employed by
another party in anticipation of litigation or to prepare for trial and who
is not expected to be called as a witness at trial. But a party may do so
only:

(i) As provided in subsection (b) of K.S.A. 60-235, and amendments
thereto; or

(ii) on showing exceptional circumstances under which it is imprac-
ticable for the party to obtain facts or opinions on the same subject by
other means.

(C) Payment. Unless manifest injustice would result, the court must
require that the party seeking discovery:

(i) Pay the expert a reasonable fee for time spent in responding to
discovery under subsection (b)(5)(A) or (b)(5)(B); and

(ii)  for discovery under subsection (b)(5)(B), also pay the other party
a fair portion of the fees and expenses it reasonably incurred in obtaining
the expert’s facts and opinions.

(6) Disclosure of expert testimony. (A) In general. A party must dis-
close to other parties the identity of any witness it may use at trial to
present expert testimony.

(B) Required disclosures. Unless otherwise stipulated or ordered by
the court, if the witness is retained or specially employed to provide expert
testimony in the case, or is one whose duties as the party’s employee
regularly involve giving expert testimony, the disclosure must state:

(i) The subject matter on which the expert is expected to testify;

(ii) the substance of the facts and opinions to which the expert is
expected to testify; and

(iii) a summary of the grounds for each opinion.

(C) Time to disclose expert testimony. A party must make these dis-
closures at the times and in the sequence that the court orders. Absent a
stipulation or court order, the disclosures must be made:

(i) At least 90 days before the date set for trial or for the case to be
ready for trial; or

(ii) if the evidence is intended solely to contradict or rebut evidence
on the same subject matter identified by another party under subsection
(b)(6)(B), within 30 days after the other party’s disclosure.

(D) Supplementing the disclosure. The parties must supplement these
disclosures when required under subsection (e).

(E) Form of disclosures. Unless otherwise ordered by the court, all
disclosures under this subsection must be:

(i) In writing, signed and served; and

(ii) filed with the court in accordance with subsection (d) of K.S.A.
60-205, and amendments thereto.

(7)  Claiming privilege or protecting trial preparation materials. (A)
Information withheld. When a party withholds information otherwise dis-
coverable by claiming that the information is privileged or subject to pro-
tection as trial preparation material, the party must:

(i) Expressly make the claim; and

(ii) describe the nature of the documents, communications or things
not produced or disclosed, and do so in a manner that, without revealing
information itself privileged or protected, will enable other parties to as-



sess the claim.

(B) Information produced. If information produced in discovery is
subject to a claim of privilege or of protection as trial preparation mate-
rial, the party making the claim may notify any party that received the
information of the claim and the basis for it. After being notified, a party
must promptly return, sequester or destroy the specified information and
any copies it has; must not use or disclose the information until the claim
is resolved; must take reasonable steps to retrieve the information if the
party disclosed it before being notified; and may promptly present the
information to the court under seal for a determination of the claim. The
producing party must preserve the information until the claim is resolved.

(¢) Protective orders. (1) In general. A party or any person from
whom discovery is sought may move for a protective order in the court
where the action is pending, as an alternative on matters relating to a
deposition, in the district court where the deposition will be taken. The
motion must include a certification that the movant has in good faith
conferred or attempted to confer with other affected parties in an effort
to resolve the dispute without court action and must describe the steps
taken by all attorneys or unrepresented parties to resolve the issues in
dispute. The court may, for good cause, issue an order to protect a party
or person from annoyance, embarrassment, oppression or undue burden
or expense, including one or more of the following:

(A)  Forbidding the disclosure or discovery;

(B) specifying terms, including time and place, for the disclosure or
discovery;

(C) prescribing a discovery method other than the one selected by the
party seeking discovery;

(D) forbidding inquiry into certain matters, or limiting the scope of
disclosure or discovery to certain matters;

(E) designating the persons who may be present while the discovery
is conducted;

(F) requiring that a deposition be sealed and opened only on court
order;

(G) requiring that a trade secret or other confidential research, de-
velopment or commercial information not be revealed or be revealed only
in a specified way; and

(H) requiring that the parties simultaneously file specified documents
or information in sealed envelopes, to be opened as the court orders.

(2)  Ordering discovery. If a motion for a protective order is wholly
or partly denied the court may, on just terms, order that any party or
person provide or permit discovery.

(3) Awarding expenses. The provisions of K.S.A. 60-237, and amend-
ments thereto, apply to the award of expenses.

(d) Sequence of discovery. Unless, on motion, the court orders oth-
erwise for the parties” and witnesses” convenience and in the interests of
Justice:

(1) Methods of discovery may be used in any sequence; and

(2) discovery by one party does not require any other party to delay
its discovery.

(e) Supplementing disclosures and responses. (1) In general. A party
who has made a disclosure under subsection (b)(6), or who has responded
to an interrogatory, request for production or request for admission, must
supplement or correct its disclosure or response:

(A) In a timely manner if the party learns that in some material re-
spect the disclosure or response is incomplete or incorrect, and if the
additional or corrective information has not otherwise been made known
to the other parties during the discovery process or in writing; or

(B) as ordered by the court.

(2)  Expert witness. For an expert to whom the disclosure requirement
in subsection (b)(6) applies, the party’s duty to supplement extends both
to information included in the disclosure and to information given during
the expert’s deposition. Any additions or changes to this information must
be disclosed at least 30 days before trial, unless the court orders otherwise.

(f)  Signing of disclosures and discovery requests, responses and ob-
jections. (1) Signature required; effect of signature. Every disclosure un-
der subsection (b)(6) and every discovery request, response or objection
must be signed by at least one attorney of record in the attorney’s own
name, or by the party personally, if unrepresented, and must state the
signor’s address, e-mail address and telephone number. By signing, an



attorney or party certifies that to the best of the person’s knowledge,
information and belief formed after a reasonable inquiry:

(A)  With respect to a disclosure, it is complete and correct as of the
time it is made;

(B) with respect to a discovery request, response or objection, it is:

(i) Consistent with the rules of civil procedure and warranted by ex-
isting law or by a nonfrivolous argument for extending, modifying or
reversing existing law or for establishing new law;

(ii) not interposed for any improper purpose, such as to harass, cause
unnecessary delay or needlessly increase the cost of litigation; and

(iii) neither unreasonable nor unduly burdensome or expensive con-
sidering the needs of the case, prior discovery in the case, the amount in
controversy and the importance of the issues at stake in the action.

(2) Failure to sign. Other parties have no duty to act on an unsigned
disclosure, request, response or objection until it is signed, and the court
must strike it unless a signature is promptly supplied after the omission
is called to the attorney’s or party’s attention.

(3)  Sanction for improper certification. If a certification violates this
section without substantial justification, the court, on motion, or on its
own, must impose an appropriate sanction on the signer, the party on
whose behalf the signer was acting, or both. The sanction may include an
order to pay the reasonable expenses, including attorney’s fees, caused by
the violation.

Sec. 96. K.S.A. 60-227 is hereby amended to read as follows: 60-227.
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pending-in-the-distriet-eourt: (a) Before an actzon 1sﬁled (l) Petttzon A
person who wants to perpetuate testimony about any matter cognizable
in a Kansas state court may file a verified petition in the district court in
the county where any expected adverse party resides; but if the subject
matter of the expected action or proceeding is the validity of a will, the
petition must be filed in the district court in the county of the testator’s
residence. The petition must ask for an order authorizing the petitioner
to depose the named persons in order to perpetuate their testimony. The
petition must be titled in the petitioner’s name and must show:

(A) That the petitioner or the petitioner’s personal representatives,
heirs, beneficiaries, successors or assigns may be parties to an action or
proceeding cognizable in a Kansas state court but cannot presently bring
it or cause it to be brought;

(B) the subject matter of the expected action or proceeding and the
petitioner’s interest, and if the validity or construction of a document may
be called in question or if the document is connected with the deposition’s
subject matter, a copy of the document must be attached to the petition;

(C) the facts that the petitioner wants to establish by the proposed
testimony and the reasons to perpetuate it;

(D) the names or a description of the persons whom the petitioner
expects to be adverse parties and their addresses, so far as known; and

(E) the name, address and expected substance of the testimony of each
deponent.

(2) Notice and service. At least 21 days before the hearing date, the
petitioner must serve each expected adverse party with a copy of the
petition and a notice stating the time and place of the hearing. The notice
must be served either inside or outside the state in the manner for personal
service of summons, by restricted mail or by any other method the court
orders that affords actual notice. Upon application and showing of ex-
traordinary circumstances, the court may order a hearing on shorter no-
tice.

(3)  Order and examination. If satisfied that the petition is not for the
purpose of discovery, that perpetuating the testimony may prevent a fail-
ure or delay of justice, and that the petitioner is unable to bring the
contemplated action or cause it to be brought, the court must issue an
order that designates or describes the persons whose depositions may be
taken, specifies the subject matter of the examinations, states when, where
and before whom the depositions will be taken, and states whether the
depositions will be taken orally or by written interrogatories. The depo-
sitions may then be taken under the rules of civil procedure, and the court
may issue orders like those authorized by K.S.A. 60-234 and 60-235, and
amendments thereto. A reference in these rules of civil procedure to the
court where an action is pending means, for purposes of this section, the
court where the petition for the deposition was filed.

(4) Using the deposition. Subject to the same limitations and objec-
tions as thouah the deponent were testifying at the trial in person, a
deposition to perpetuate testimony may be used as evidence in any later-
filed action when the deposition is that of a party to the action, or when



the issue is such that an interested party in the proceedings in which the
deposition was taken had the right and opportunity for cross-examination
with an interest and motive similar to that which the adverse party has
in the action in which the deposition is offered. Except for the deposition
of a party to the action that is offered against the party, the deposition
may not be used as evidence unless the deponent is unavailable as a wit-
ness at the trial.

(b)  Pending appeal. (1) In general. The court where a judgment has
been rendered may, if an appeal has been taken or may still be taken,
permit a party to depose witnesses to perpetuate their testimony for use
in the event of further proceedings in that court.

(2) Motion. The party who wants to perpetuate testimony may move
for leave to take the depositions, on the same notice and service as if the
action were pending in the district court. The motion must show:

(A) The name, address and expected substance of the testimony of
each deponent; and

(B) the reasons for perpetuating the testimony.

(3)  Court order. If the court finds that perpetuating the testimony
may prevent a failure or delay of justice, the court may permit the dep-
ositions to be taken and may issue orders like those authorized by K.S.A.
60-234 and 60-235, and amendments thereto. The depositions may be
taken and used as any other deposition taken in a pending district court
action.

(c) Filing. Depositions taken under this section shall must be filed
with the court in which the petition is filed or the motion is made.

(d)  Perpetuation by an action. This section does not limit the-pewer
efaeourt a court’s power to entertam an actlon to perpetuate testimony.

(e) Impeachment. Thts
section does not limit the use of any deposition
peachment-of to impeach the deponent when he-er-she the deponent is
a witness in any an action.

(f)  Reciprocity. A deposition taken under similar procedure of an-
other jurisdiction is admissible in an action in this state to the same extent
as a deposition taken under this aet section.

Sec. 97. K.S.A. 60-228 is hereby amended to read as follows: 60-228.




th-of K-5-A60-230,subseetion{a) of K-S-A-60-237orsubseeton{b}{h
of K-SA60-23Fandamendmentsthereto: (a)  Within the United States.
(1) Inside this state. Depositions in this state must be taken before an
officer or person authorized to administer oaths by the laws of this state.

(2) Outside this state. Outside this state, but within the United States
or a territory or insular possession subject to United States jurisdiction,
a deposition must be taken before:

(A)  An officer authorized to administer oaths by the law in the place
of examination; or

(B) a person appointed by the court where the action is pending to
administer oaths and take testimony.

(3) Granting of commission. A court of this state in which an action
is pending may grant a commission to one or more persons to take dep-
ositions inside or outside this state. The clerk may issue the commission
under the seal of the court.

(b) In a foreign country. (1) In general. A deposition may be taken
in a foreign country:

(A) Under an applicable treaty or convention;

(B) under a letter of request, whether or not captioned a “letter ro-
gatory”;

(C) on notice, before a person authorized to administer oaths either
by federal law or by the law in the place of examination; or

(D) before a person commissioned by the court to administer any
necessary oath and take testimony.

(2) Issuing a letter of request or a commission. A letter of request, a
commission, or both may be issued:

(A) On appropriate terms after an application and notice of it; and

(B) without a showing that taking the deposition in another manner
is impracticable or inconvenient.

(3) Form of a request, notice or commission. When a letter of request
or any other device is used (1ccording to a treaty or convention, it must
be captioned in the form prescribed by that treaty or convention. A letter
of request may be addressed “To the Appropriate Authority in (name of
country). 7 A depositi(m notice or a commission must designate by name
or descriptive title the person before whom the deposition is to be taken.

(4) Letter of request; admitting evidence. Evidence obtained in re-
sponse to a letter of request need not be excluded merely because it is not
a verbatim transcript, because the testimony was not taken under oath or
because of any similar departure from the requirements for depositions
taken within this state.

(¢) Disqualification. A deposition must not be taken before a person
who is any party’s relative, employee or attorney, who is related to or
employed by any party’s attorney or who is financially interested in the
action.

Sec 98 K.S. A 60- 229 is hereby amended to read as follows 60- 229




Unless the court orders otherwise, the parties may stipulate that:

(a) A deposition may be taken before any person, at any time or place,
on any notice, and in the manner specified, in which event it may be used
in the same way as any other deposition; and

(b) other procedures governing or limiting discovery be modified, but
a stipulation extending the time for any form of discovery must have court
approval if it would interfere with the time set for completing discovery,
for hearing a motion or for trial.

Sec. 99. K.S.A. 60-230 is hereby amended to read as follows: 60-230.
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and-the-deponent: (a) When a deposition may be taken. (1) Without leave.
A party may, by oral questions, depose any person including a party,
without leave of court except as provided in subsection (a)(2). The de-
ponent’s attendance may be compelled by subpoena under K.S.A. 60-245,
and amendments thereto.

(2)  With leave. A party must obtain leave of court, and the court must
grant leave to the extent consistent with subsection (b)2) of K.S.A. 60-
226, and amendments thereto:

(A) If the parties have not stipulated to the deposition and:

(i) The deponent has already been deposed in the case; or




(ii) the party seeks to take the deposition of a nonparty before the
time specified in subsection (b) of K.S.A. 60-216, and amendments thereto,
unless the party certifies in the notice, with supporting facts, that the
deponent is expected to leave Kansas and be unavailable for examination
in Kansas after that time; or

(B) if the deponent is confined in prison.

(b) Notice of the deposition; other formal requirements. (1) Notice in
general. A party who wants to depose a person by oral questions must
give reasonable written notice to every other party. The notice must state
the time and place of the deposition and, if known, the deponent’s name
and address. If the name is unknown, the notice must provide a general
description sufficient to identify the person or the particular class or group
to which the person belongs.

(2)  Producing documents. If a subpoena duces tecum is to be served
on the deponent, the materials designated for production, as set out in the
subpoena, must be listed in the notice or in an attachment. The notice to
a party deponent may be accompanied by a request under K.S.A. 60-234,
and amendments thereto, to produce documents and tangible things at
the deposition.

(3)  Method of recording. (A) Method stated in a stipulation or order.
The parties may stipulate or the court may order that the testimony at a
deposition be recorded by other than stenographic means. A party may
arrange to have a stenographic record made at the party’s own expense.

(B) Additional method. With prior notice to the deponent and other
parties, any party may record on videotape, or a comparable medium,
any deposition that is to be recorded stenographically. That party bears
the expense of the additional record or transcript unless the court orders
otherwise.

(4) By remote means. The parties may stipulate, or the court may on
motion order, that a deposition be taken by telephone or other remote
means. For the purposes of this section and subsection (c) of K.S.A. 60-
226, subsection (a) of K.S.A. 60-228, subsections (a)(1) and (b)(1) of K.S.A.
60-237 and subsection (a)(2) of K.S.A. 60-245, and amendments thereto,
the deposition takes place where the deponent answers the questions.

(5) Officer’s duties. (A) Before the deposition. Unless the parties stip-
ulate otherwise a deposition must be conducted before an officer ap-
pointed or designated under K.S.A. 60-228, and amendments thereto. The
officer must begin the deposition with an on-the-record statement that
includes:

(i) The officer’s name and business address;

(ii) the date, time and place of the deposition;

(iii) the deponent’s name;

(iv) the officer’s administration of the oath or affirmation to the de-
ponent; and

(v) the identity of all persons present.

(B) Conducting the deposition; avoiding distortion. If the deposztwn
is recorded nonstenographically, the officer must repeat the items in sub-
section (b)(5)(A)(1) through (iii) at the begmmng of each unit of the re-
cording medium. The deponent’s and attorneys” appearance or demeanor
must not be distorted through recording techniques.

(C) After the deposition. At the end of a deposition, the officer must
state on the record that the deposition is complete and must set out any
stipulations made by the attorneys about custody of the transcript or
recording and of the exhibits, or about any other pertinent matters.

(6) Notice or subpoena directed to an organization. In its notice or
subpoena, a party may name as the deponent a public or private corpo-
ration, a partnership, an association, a governmental agency or other
entity and must describe with reasonable particularity the matters for
examination. The named organization must then designate one or more
officers, directors or managing agents, or designate other persons who
consent to testify on its behalf; and it may set out the matters on which
the person designated will testify. A subpoena must advise a nonparty
organization of its duty to make this designation. The persons designated
must testify about information known or reasonably available to the or-
ganization. This subsection does not preclude a deposition by any other
pmcedure allowed by the rules of civil procedure.

(¢) Examination and cross-examination; record of the examination;
objections; written questions. (1) Examination and cross-examination. The
examination and cross-examination of a deponent proceed as they would



at trial under the provisions of K.S.A. 60-243, and amendments thereto.
After putting the deponent under oath or affirmation, the officer must
record the testimony by the method designated under subsection
(b)(3)(A). The testimony must be recorded by the officer personally or by
a person acting in the presence and under the direction of the officer. If
requested by one of the parties, the testimony must be transcribed. The
court may order the cost of transcription paid by one or some of, or
apportioned among, the parties.

(2) Objections. An objection at the time of the examination, whether
to evidence, to a party’s conduct, to the officer’s qualifications, to the
manner of taking the deposition or to any other aspect of the deposition,
must be noted on the record, but the examination still proceeds; the tes-
timony is taken subject to any objection. An objection must be stated
concisely in a nonargumentative and nonsuggestive manner. A person
may instruct a deponent not to answer only when necessary to preserve
a privilege, to enforce a limitation ordered by the court or to present a
motion under subsection (d)(3).

(3)  Participating through written questions. Instead of participating
in the oral examination, a party may serve written questions in a sealed
envelope on the party noticing the deposition, who must deliver them to
the officer. The officer must ask the deponent those questions and record
the answers verbatim.

(d) Motion to terminate or limit. (1) Grounds. At any time during a
deposition, the deponent or a party may move to terminate or limit it on
the ground that it is being conducted in bad faith or in a manner that
unreasonably annoys, embarrasses or oppresses the deponent or party.
The motion may be filed in the court where the action is pending or where
the deposition is being taken. If the objecting deponent or party so de-
mands, the deposition must be suspended for the time necessary to obtain
an order.

(2)  Order. The court may order that the deposition be terminated or
may limit its scope and manner as provided in subsection (c) of K S.A.
60-226, and amendments thereto. If terminated, the deposition may be
resumed only by order of the court where the action is pending.

(3) Award of expenses. The provisions of subsection (a) of K.S.A. 60-
237, and amendments thereto, apply to the award of expenses.

(e) Review by the witness; changes. (1) Review; statement of changes.
Unless waived by the deponent and by the parties, the deponent must be
allowed 30 days after being notified by the officer that the transcript or
recording is available in which:

(A) To review the transcript or recording; and

(B) if there are changes in form or substance to sign a statement
listing the changes and the reasons for making them.

(2) Changes indicated in the officer’s certificate. The officer must note
in the certificate prescribed by subsection (f)(1) whether the deposition
was reviewed and, if so, must attach any changes the deponent makes
during the 30-day period.

(f) Certification and delivery; exhibits; copies of the transcript or re-
cording; notice of delivery or filing; retention of original. (1) Certification
and delivery. The officer must certify in writing that the witness was duly
sworn and that the deposition accurately records the witness’s tes‘tlm(my
The certificate must accompany the record of the deposition. Unless the
court orders otherwise, the officer must seal the deposition in an envelope
or package bearing the title of the action and marked “Deposition of (wit-
ness’s name)” and must promptly send it to the attorney who arranged
for the transcript or recording. The attorney must store it under condi-
tions that will protect it (wmnst loss, destruction, tampering or deterio-
ration.

(2) Documents and tangible things. (A) Originals and copies. Docu
ments and tangible things pmduced for mspectwn during a deposition
must, on a par‘ty s request, be marked for identification and attached to
the deposition. Any party may inspect and copy them, but if the person
who produced them wants to keep the originals the person may:

(i)  Offer copies to be marked, attached to the deposition and then
used as originals, after giving all parties a fair opportunity to verify the
copies by comparing them with the originals; or

(ii) give all parties a fair opportunity to inspect and copy the originals
after they are marked, in which event the originals may be used as if
attached to the deposition.



(B) Order regarding the originals. Any party may move for an order
that the originals be attached to the deposition pending final disposition
of the case.

(3) Copies of the transcript or recording. Unless otherwise stipulated
or ordered by the court, the officer must retain the stenographic notes of
a deposition taken stenographically or a copy of the recording of a dep-
osition taken by another method. When paid reasonable charges the of-
ficer must furnish a copy of the transcript or recording to any party or
the deponent.

(4) Notice of delivery or filing. The court may order the officer to file
the deposition promptly with the court. The officer must serve notice of
the sending or filing of the deposition on all parties.

(5) Retention of original. Except when filed with the court, the orig-
inal of a deposition must be retained by the party to whom it is sent and
made available for appropriate use by any party.

(g) Failure to attend a deposition or serve a subpoena; expenses; per-
sons attending. A party who, expecting a deposition to be taken, attends
in person or by an attorney may recover reasonable expenses for attend-
ing, including attorney’s fees, if the noticing party failed to:

(1) Attend and proceed with the deposition; or

(2) serve a subpoena on a nonparty deponent, who consequently did
not attend.

(h)  Persons attending deposition. Unless otherwise stipulated or or-
dered by the court, no person may attend a deposition except:

(1) The officer before whom the deposition is being taken;

(2) the reporter, stenographer or person recording the deposition;

(3) the parties to the action;

(4) the parties” attorneys and the attorneys’ paralegals or legal assis-
tants; and

(5) the deponent.

Sec. 100. K.S.A. 60 231 is hereby amended to read as follows 60-

(. a) When a deposztt(m may be taken.
(1) Without leave. A party may, by written questions, depose any person,



including a party, without leave of court except as provided in subsection
(a)(2). The deponent’s attendance may be compelled by subpoena under
K. S.A. 60-245, and amendments thereto.

(2)  With leave. A party must obtain leave of court, and the court must
grant leave to the extent consistent with subsection (b)(2) of K.S.A. 60-
2926, and amendments thereto:

(A) If the parties have not stipulated to the deposition and:

(i) The deponent has already been deposed in the case; or

(ii) the party seeks to take the deposition before the time specified in
subsection (b) of K.S.A. 60-216, and amendments thereto; or

(B) if the deponent is confined in prison.

(3)  Service; required notice. A party who wants to depose a person
by written questions must serve them on every other party, with a notice
stating, if known, the deponent’s name and address. If the name is un-
known, the notice must provide a general description sufficient to identify
the person or the particular class or group to which the person belongs.
The notice must also state the name or descriptive title and the address
of the officer before whom the deposition will be taken.

(4) Questions directed to an organization. A public or private cor-
poration, a partnership, an assocmtton a governmental agency or other
entity may be deposed by written questions in accordance with subsection
(b)(6) of K.S.A. 60-230, and amendments thereto.

(5) Questions from other parties. Any question to the deponent from
other parties must be served on all parties as follows: cross-questions,
within 14 days after being served with the notice and direct questions;
redirect questions, within 14 days after being served with cross-questions;
and recross-questions, within 14 days aﬁer being served with redirect
questions. The court may, for good cause, extend or shorten these times.

(b)  Delivery to the officer; officer’s duties. The party who noticed the
deposition must deliver to the officer a copy of all the questions served
and of the notice. The officer must promptly proceed in the manner pro-
vided in subsections (c), (e) and (f) of K.S.A. 60-230, and amendments
thereto, to:

(1) Take the deponent’s testimony in response to the questions;

(2) prepare and certify the deposition; and

(3) send it to the party, att