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STATE V. GUDER - January 27, 2012 – 
Bourbon District Court
No. 101632
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2012/20120127/101632.pdf
Kansas Sentencing Guidelines Act does not grant district courts the authority to modify sentences following remand unless the primary conviction was reversed on appeal.
STATE V. LEE – June 10, 2011

WYANDOTTE DISTRICT COURT – AFFIRMED
NO. 102,004 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/CtApp/2011/20110610/102004.pdf.

Facts: Lee's neighbor died from heart attack while being attacked by Lee's dog. Lee convicted of involuntary manslaughter with underlying misdemeanor of violating municipal ordinance against keeping, harboring, or owning a pit bull within city limits. Mistrial declared when jury unable to reach verdict. Lee convicted in second trial. District court denied Lee's motion for new trial or for judgment notwithstanding the verdict. Lee appealed claiming the municipal ordinance is unconstitutionally vague. Lee also claimed district court erred in: denying Lee's motion to continue trial to retain DNA expert; giving Allen-type instruction to jury prior to their deliberations; admitting autopsy photographs of victim into evidence; failing to rule on merits of Lee's motion for new trial alleging ineffective assistance of trial counsel; and using criminal history without requiring it to be proven to jury beyond a reasonable doubt. 

Issues: (1) Constitutionality of municipal pit bull ordinance, (2) motion to continue trial, (3) Allen-type jury instruction, (4) admission of photographs, (5) motion for new trial, and (6) sentencing 

Held:  No merit to Lee's claim that the municipal ordinance is unconstitutionally vague. Similar ordinance in Hearn v. City of Overland Park, 244 Kan. 638 (1989), is compared. Given Hearn, the common meaning of term "predominately" as used in the ordinance, and existence of physical characteristics that make breed of dogs recognizable upon visual observation by owner, veterinarian, or breeder, court concludes as matter of law the ordinance sufficiently conveys a definite warning and fair notice of the proscribed conduct and adequately guards against arbitrary and discriminatory enforcement. 
No error in trial court's denial of the continuance Lee sought to retain expert to explain State's dog breed DNA test results. 

Evidence that dog fell within purview of the ordinance was substantial. No real possibility the jury would have rendered a different verdict if trial error in giving Allen-type instruction prior to jury's deliberation had not occurred. 

Photographs depicting victim's injuries were relevant to show dog attack was severe enough to produce sufficient stress on victim's heart to cause her death. Although photographs were gruesome, a reasonable person could have found probative value of the photographs outweighed the potential for undue prejudice. 

No appellate jurisdiction to consider Lee's allegations of ineffective assistance of trial counsel where district court lacked authority to consider Lee's untimely motion for new trial. 

Sentencing claim is defeated by controlling Supreme Court precedent. 

K.S.A. 21-3404; K.S.A. 22-3401, -3414(3), -3501; and K.S.A. 60-401(b) 

STATE V. FLORES – June 3, 2011
FORD DISTRICT COURT – AFFIRMED
NO. 104,099 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2011/20110603/104099.pdf.

Facts: Flores certified to be tried as an adult was convicted on no contest plea to first-degree felony murder and attempted voluntary manslaughter. Consecutive sentences affirmed on direct appeal. 268 Kan. 657 (2000). Second appeal affirmed the denial of motion to correct an illegal sentence. 283 Kan. 380 (2007). Flores then filed motion to withdraw plea, claiming in part the district court lacked subject matter jurisdiction because felony murder with underlying felony of attempted voluntary manslaughter is not a crime. District court denied the motion, finding Flores pled to a nonexistent crime, but received a beneficial plea agreement and entered a knowing and voluntary plea. Flores appealed, conceding he received a "beneficial plea agreement" but contending he pled to a nonexistent crime because K.S.A. 21-3436 (Furse 1995) does not include attempted voluntary manslaughter as an inherently dangerous felony. 

Issues: Felony murder and K.S.A. 21-3436(a) (Furse 1995) 

Held: District court reached the correct result for a different reason. Claim that Flores pled to a nonexistent crime is rejected. Under circumstances, the amended information charged Flores with felony murder of one person based on underlying felony of attempted voluntary manslaughter of another person. Thus the underlying felony to which Floes pled was distinct from and not an ingredient of the homicide alleged to be the killing under K.S.A. 21-3401(b). 

Statutes: K.S.A. Supp. 22-3210(d), -3210(d)(2); K.S.A. 21-3401(b); K.S.A. 22-3504, -3601(b)(1); K.S.A. 21-3301(a), -3401(b), -3436, -3436(a), -3436(b), -3436(b)(3); and K.S.A. 38-1636(I) (Furse 1995) 

State v. ALBRIGHT - May 20, 2011

KINGMAN DISTRICT COURT
KANSAS COURT OF APPEALS - REVERSED AND REMANDED
NO. 102,454 – 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2011/20110520/102454.pdf.

Facts: Albright's first-degree murder conviction and hard 40 life sentence were affirmed in direct appeal, 283 Kan. 418 (2007). He filed K.S.A. 60-1507 motion alleging ineffective assistance of trial counsel. District court appointed counsel and denied the 1507 motion. Albright sought out of time appeal, arguing his untimely filing was excused by ineffective assistance of appointed 1507 counsel in failing to file a notice of appeal. District court appointed counsel to represent Albright at State v. Ortiz, 230 Kan. 733 (1982), hearing, and approved an agreed order to allow the appeal out of time. Court of Appeals dismissed the appeal for lack of jurisdiction as untimely filed. Supreme Court granted Albright's petition for review. 

Issues: (1) Out of time 60-1507 appeal and (2) ineffective assistance of appointed 60-1507 counsel 

Held: Court of Appeals erred in dismissing the appeal. Extensive discussion of impact on Ortiz exceptions by State v. Patton, 287 Kan. 200 (2008), Guillory v. State, 285 Kan. 223 (2007), Kargus v. State, 284 Kan. 908 (2007), and Brown v. State, 278 Kan. 481 (2004). If district court appoints counsel to represent a 60-1507 indigent movant after finding the 1507 motion presents substantial questions of law or triable issue of fact, movant has right to effective assistance of counsel. Based on State's stipulation, no need to remand for hearing to determine whether appointed 1507 counsel's performance was deficient pursuant to the Strickland test as applied in Roe v. Flores-Ortega, 528 U.S. 470 (2000). Remedy for appointed counsel's deficient performance is to accept subject matter jurisdiction of Albright's appeal. Court of Appeals' order denying jurisdiction is reversed, Remand to Court of Appeals for consideration of Albright's appeal of district court's denial of the 1507 motion. 

Statutes: K.S.A. 20-3018(c); K.S.A. 22-3210(a)(2), -3424(f), -4505, -4506(b), -4522(e)(4); and K.S.A. 60-1507, -2103(a) 

STATE V. EVEREST – May 13, 2011
JOHNSON COUNTY DISTRICT COURT –  AFFIRMED IN PART AND REVERSED IN PART
NO. 102,720 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/CtApp/2011/20110513/102720.pdf.

Facts: Everest convicted of charges including DUI and obstruction of official duty based on Everest initially giving the arresting officer a false name. Almost two minutes of a DVD of events at the scene and at the police station were played during trial. On appeal, Everest claimed for first time that district court erred in failing to sua sponte declare a mistrial because DVD sent to jury also included officer's observations about Everest's credibility, Everest also claimed insufficient evidence supported his convictions. 

Issues: (1) Credibility testimony, (2) evidence of DUI, and (3) evidence of obstruction of official duty 

Held: Pure speculation that jury had the means to view, or did view, the DVD beyond the portion played in court. Also, issue not preserved for appeal because no contemporaneous objection to the State v. Elnicki, 279 Kan. 47 (2005), violation alleged by Everest. 

Under facts of case, sufficient evidence supported Everest's conviction for DUI. 

After State v. Parker, 236 Kan. 353 (1984), the act of providing false identification during the course of a criminal investigation can result in obstruction of official duty under K.S.A. 21-3808, but to be found guilty of that offense it must be shown that the defendant substantially hindered or increased the burden of the officer in carrying out his or her official duty. Under facts of this case, State failed to prove this additional element. Following Parker, Everest's conviction for obstruction of official duty is reversed. 

Statutes: K.S.A. 21-3808, -3808(a); and K.S.A. 8-1001(I) 

STATE V. SILHAN – April 1, 2011

RENO DISTRICT COURT – AFFIRMED
NO. 102,249 
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/CtApp/2011/20110401/102249.pdf.

Facts: Silhan pled guilty to two counts of involuntary manslaughter while driving under the influence of alcohol and two counts of aggravated battery after he drove his vehicle on the wrong side of a divided highway and crashed head-on into another vehicle. The district court denied Silhan’s motion for dispositional departure to a probation sentence and sentenced him to prison. Almost two years after his plea, Silhan, with the help of a new attorney, filed a motion to withdraw his plea based on his low cognitive abilities, that he did not understand his plea, and that he was denied effective representation. The district court denied the motion to withdraw this plea. 

Issues: (1) Post-sentencing motion to withdraw plea and (2) intelligent waiver 

Held: Court held the record reflected there was never a concern raised about Silhan's competency by the district court, Silhan himself, his family, his plea counsel, or anyone else connected to the case until after well after he was sentenced and his motion denied. Court found that Silhan never testified that he had not understood the nature of the charges or the consequences of his plea. He never refuted his attorney's testimony about their conversations. He never refuted the statements he made in the DVD prior to entering his plea about the consequences of his actions. The same judge who denied the motion to set aside the plea had presided over many of the prior proceedings in the case, including the actual entry of the plea. That judge had ample opportunity to observe Silhan. Court held no abuse of discretion in the determination that Silhan was competent to enter his plea. Court rejected Silhan’s claims of ineffective assistance of counsel based on allegations of a failure to insure that Silhan was competent, failure to understand the causation element of involuntary manslaughter and advising Silhan accordingly, and coercing and misleading Silhan into pleading guilty. Court found none of Silhan’s attorney’s performance fell below a standard of reasonableness or that had the errors not occurred Silhan would not have pled guilty. 

Statutes: K.S.A. 22-3210, -3301(l) 

STATE V. THOMPSON – March 11, 2011
OSAGE DISTRICT COURT – REVERSED AND REMANDED
NO. 103,633

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/CtApp/2011/20110311/103633.pdf.

Facts: Thompson convicted of speeding and DUI. His case was assigned to district magistrate judge for a bench trial, but due to magistrate judge’s illness, a district judge presided and found Thompson guilty. The magistrate judge later sentenced Thompson and signed journal entry of judgment for underlying six month prison term, fines and costs, and twelve month probation. Thompson appealed to district court and requested a jury trial. District court dismissed the appeal, finding it had no jurisdiction because the charges had already been tried before a district court judge. Thompson appealed, claiming he was denied right to a jury trial, and claiming insufficient evidence supported the conviction. 

Issues: (1) District court’s jurisdiction and (2) sufficiency of the evidence 

Held: No case law addresses this precise issue. Under peculiar facts of case, final judgment did not occur until magistrate judge pronounced Thompson’s sentence from the bench. Although district judge presided over the bench trial, the final judgment was a decision of the magistrate judge. Thompson had the right to appeal the judgment to the district court. Error to dismiss Thompson’s appeal to the district court. Case is remanded to district court for trial de novo. Thompson entitled to jury trial pursuant to his timely request. 

Because Thompson had no statutory right to appeal the magistrate judge’s judgment directly to Court of Appeals, there is no appellate jurisdiction to consider Thompson’s claim regarding sufficiency of the evidence. 

Statutes: K.S.A. 22-3404(1), -3609a(1), -3609a(3); K.S.A. 2003 Supp. 22-3609a; and K.S.A. 1997 Supp. 22-3609a, -3609a(1) 
STATE V. AGUIRRE – January 7, 2011
FINNEY DISTRICT COURT – AFFIRMED
NO. 101,337 
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/CtApp/2011/20110107/101337.pdf.
Facts: Aguirre convicted in 2006 case of failing to register under Kansas Offender Registration Act, and convicted in 2007 case of rape, aggravated indecent liberties with a child, and aggravated intimidation of victim. Appeals from both cases consolidated. In appeal from 2006 case Aguirre claimed: (1) district court erred in denying motion for mistrial when state violated motion in limine to exclude reference of Aguirre’s prior sex offense to which Aguirre had stipulated; and (2) prosecutor failed to disclose evidence that Aguirre had claimed a sheriff deputy raped victim in Aguirre’s 2007 case. In appeal from 2007 case Aguirre claimed: (3) conviction for aggravated intimidation of a victim involved two sets of alternative means; (4) error to admit expert testimony regarding child victim’s recantation; (5) district court erred in permitting Aguirre to comment on credibility of victim; (6) insufficient evidence supported rape conviction because no physical evidence and victim recanted; and (7) cumulative error denied him a fair trial. In both appeals Aguirre claimed the use of his criminal history to enhance penalty for convictions violated Apprendi. 
Issues: (1) Motion in limine, (2) exculpatory evidence, (3) alternative means, (4) expert testimony, (5) questions about victim’s motives, (6) sufficiency of the evidence, (7) cumulative error, and (8) Apprendi sentencing claim 
Held: Prosecutor should have better prepared witness to describe Offender Registration Unit in manner consistent with order in limine, but witness’ single reference was not intentional or motivated by ill will, and Aguirre not prejudiced. 

Evidence was not exculpatory with respect to the crime of failing to register, and Aguirre obviously knew of the claim. 
First set of alternatives involving attempt did not present a true alternative means issue. Substantial evidence supported second set of alternatives involving malice. 

Aguirre did not renew his pretrial objection to expert testimony. No showing of abuse of trial court’s discretion in allowing this expert testimony. 

Aguirre failed to object to State asking him to comment on victim’s credibility, and no prejudice in district court allowing Aguirre to answer. 

Ample evidence supported Aguirre’s convictions. 

No trial errors support cumulative error claim. 

Apprendi sentencing claims defeated by controlling Supreme Court precedent. 

Statutes: K.S.A. 2006 Supp. 21-4704(a), -4704(j); K.S.A. 21-3301, -3502(c), -3504(c), -3833, -3833(b), and K.S.A. 22-3717(D)(2)(B), -4901 et seq., -4904 

.

STATE V. BOEHMER– April 3, 2009
SEDGWICK DISTRICT COURT – DISMISSED IN PART, 
REVERSED IN PART, AND REMANDED
NO. 99,090

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2009/20090403/99090.htm.

Facts: Boehmer charged with driving under the influence (Count I), driving while suspended, and transporting an open container (Counts II and III). District court granted Boehmer’s preliminary hearing motion to dismiss Count I, and denied state an opportunity to amend the defective charging document. State dismissed the case and refiled on all three counts. District court granted Boehmer’s motion to dismiss all three counts with prejudice, based upon its reading of the record. State appealed, arguing excusable neglect for untimely appeal from dismissal of Count I, and abuse of the trial court’s discretion in dismissing Counts II and III with prejudice. 
Issues: (1) Appellate jurisdiction and doctrine of excusable neglect and (2) dismissal of charges with prejudice
 HELD: There is no appellate jurisdiction over dismissal of Count I. State’s notice of appeal was untimely. Under facts of case, where court made it clear from the bench that the motion for dismissal of Count I with prejudice was sustained, and where court specifically referenced the state’s right to appeal, and where court filed a motion minute sheet of record within two days of the hearing clarifying an intent to dismiss Count I with prejudice, these are not circumstances where it is appropriate to apply doctrine of excusable neglect under K.S.A. 60-2103(a) to permit a belated appeal of the ruling. 
Based upon bench comments and written motion minute sheet, it is clear the initial dismissal of Counts II and III was intended to be without prejudice. Where the only reason given by district court for a dismissal with prejudice has been shown to be erroneous, the dismissal with prejudice was an abuse of discretion. 
Reversed and remanded for reinstatement of these two charges. 

Statute: K.S.A. 60-2103(a) 
STATE V. GILL– December 5, 2008
CRAWFORD DISTRICT COURT – AFFIRMED
NO. 96,531

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/supct/2008/20081205/96531.htm.

FACTS: Gill convicted in 1998 on guilty pleas to second-degree murder and aggravated criminal sodomy. In 2006 he sought leave to file an appeal out of time pursuant to State v Ortiz, 230 Kan. 733 (1982), claiming he was not advised of right to appeal his sentence within ten days. District court summarily denied the motion. Gill appealed.

ISSUES: Ortiz Exceptions for Out of Time Appeal

HELD: First Ortiz exception, as recently clarified in State v. Patton, 287 Kan. __ (2008), applies in this case. State concedes the sentencing judge failed to advise Gill of ten-day limitation for taking an appeal and no evidence Gill actually knew of this deadline. 
However, case presents example of a defendant who “let the matter rest” in contravention of requirement to prove a timely appeal would have been sought if appropriate information had been communicated at sentencing. 
Denial of Gill’s motion to file an appeal out of time is affirmed.

STATUTES: K.S.A. 22-3608(c), 60-1507; and K.S.A. 1996 Supp. 21-3402(a), -4720(b)(2); K.S.A. 21-3506(a)(3)(A) and (B) (1995 Furse)

STATE V. THOMAS – April 27, 2007
MCPHERSON DISTRICT COURT – REMANDED FOR RESENTENCING 
COURT OF APPEALS – AFFIRMED
NO. 95,733
For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2007/20070427/95733.htm.

FACTS: Thomas filed no direct appeal from his 2001 conviction on plea to manufacture of methamphetamine as a drug severity level 1 felony. In 2004, Thomas filed motion to correct illegal sentence pursuant to State v. McAdam, 277 Kan. 136 (2004). District court denied the motion, and Court of Appeals affirmed. Thomas then filed motion to docket a direct appeal out of time. District court granted the motion, finding an exception in State v. Ortiz, 230 Kan. 733 (1982), applied. Thomas then moved for summary disposition of the appeal. Court of Appeals granted the motion and remanded for resentencing per McAdam. State’s petition for review granted.

ISSUE: McAdam resentencing and out of time appeal 

HELD: When a late appeal is granted by the district court under Ortiz, the appeal is subject to the law in effect at the time of its granting rather than the law in effect when the defendant should have filed a direct appeal and during its pendency. K.S.A. 21-4721(c) does not bar Thomas’ appeal. 
Imposition of a presumptive sentence or a plea agreement sentence does not deny an appellate court jurisdiction to address a McAdam-type appeal. 
Court of Appeals did not err in remanding Thomas’ appeal for resentencing.
STATUTES: K.S.A. 2001 Supp. 65-4152(a)(3), -7006, -7006(a); K.S.A. 21-4721(c), 22-3504, -3608(a), 65-4159(a), -4161(a)
STATE V. HARP – April 27, 2007
RICE DISTRICT COURT – AFFIRMED
COURT OF APPEALS – REVERSED
NO. 94,322
For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2007/20070427/94322.htm.

FACTS: Harp filed no direct appeal from 2002 conviction of manufacture of methamphetamine as severity level 1 drug felony. He voluntarily dismissed his 2003 motion under 60-1507. After State v. McAdam, 277 Kan. 136 (2004), he filed motion to correct illegal sentence to seek similar relief. District court denied the motion. Court of Appeals affirmed in unpublished opinion. Harp’s petition for review granted, and case temporarily remanded to determine if Harp should be permitted to file direct appeal out of time. District court found Harp was not advised of right to appeal, and should be allowed to appeal out of time.

ISSUES: (1) Collateral challenge to sentence and (2) out of time direct appeal
HELD: No error in denying motion to correct an illegal sentence. Even if motion were considered under K.S.A. 60-1507, McAdam would not be retroactively available.
Substantial competent evidence supports district court’s finding that Harp was entitled to out of time appeal under exceptions stated in State v. Ortiz, 230 Kan. 733 (1982).
Harp’s direct appeal is properly before the appellate court. Pursuant to State v. Thomas, decided this same date, the appeal is subject to the law in effect when the appeal is granted under an Ortiz exception. Holding in McAdam thus applies. 
Harp’s sentence is vacated. Case is remanded for resentencing as severity level 3 drug felony consistent with McAdam.

STATUTES: K.S.A. 2006 Supp. 22-3602(a); K.S.A. 2001 Supp. 65-4159; K.S.A. 21-4721(e)(3), 22-3424(f), -3504, 60-1507, 65-4161(a), -4519(a)
STATE V. SCOVILLE – March 9, 2007
DICKINSON DISTRICT COURT – AFFIRMED
NO. 96,405
For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2007/20070309/96405.htm.

FACTS: Scoville filed no appeal from downward departure sentence imposed June 2003, but in February 2004 filed motion to correct illegal sentence. District court’s denial of that motion was affirmed on appeal. Scoville then filed motion to file a direct appeal out of time. District court denied that motion. Scoville appealed.

ISSUE: Motion to file appeal out of time

HELD: Under facts, substantial competent evidence supported district court’s denial of Scoville’s motion to file appeal out of time.
District court correctly found none of the three exceptions in State v. Ortiz, 230 Kan. 733 (1982), existed to excuse Scoville’s failure to file a timely notice of appeal of his sentencing. State v. Willingham, 266 Kan. 98 (1998) is factually distinguished.

STATUTES: K.S.A. 22-3504, -3608(c), 65-4159

STATE V. PATTON– February 2, 2007
DICKINSON DISTRICT COURT – APPEAL DISMISSED
NO. 95,860

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2007/20070202/95860.htm.

FACTS: Patton entered guilty plea to drug charges, waived right to appeal or file 1507 motions, and did not appeal denial of his motion for dispositional departure sentence. District court later denied motion to correct illegal sentence, finding State v. McAdam, 277 Kan. 136 (2004), did not apply retroactively because issue not raised in a direct appeal. Patton then filed 60-1507 motion seeking leave to file direct appeal out of time. District court granted the motion pursuant to third exception in State v. Ortiz, 230 Kan. 733 (1982). Patton filed appeal, claiming he should have received lower severity level sentence, and should have been placed on probation.

ISSUE: Jurisdiction to appeal

HELD: Where a defendant bargained with state and knowingly and voluntarily agreed to waive right to appeal in exchange for sentence reduction and dismissal of additional charges, district court cannot ignore waiver because it stands as bar to defendant filing an appeal unless plea agreement is set aside.
Because Patton did not withdraw plea agreement, his written waiver of right to appeal bars this appeal. Appeal dismissed.

STATUTES: K.S.A. 2005 Supp. 22-3200; K.S.A. 22-3504, -3608(c), 60-1507, 65-4159, -4161(a)
STATE V. WHITLOCK – September 15, 2006
RENO DISTRICT COURT – APPEAL DISMISSED
NO. 93,875
For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2006/20060915/93875.htm.

FACTS: Whitlock convicted of indecent liberties and indecent solicitation with a child, and criminal history fell within border box on nondrug sentencing grid. Trial court imposed prison sentence. Whitlock appealed, arguing abuse of discretion to deny Whitlock’s request for optional nonprison sentence.

ISSUES: Sentencing appeal

HELD: Under facts, appellate court lacked jurisdiction under K.S.A. 2005 Supp. 21-4704 and K.S.A. 21-4721(c)(1) to review Whitlock’s presumptive prison sentence for indecent liberties with a child.
Even if there were jurisdiction, there is no abuse of discretion to impose prison sentence in this case.

STATUTES: K.S.A. 2005 Supp. 21-4704, -4704(a), -4704(f)(1)-(3); K.S.A. 2004 Supp. 21-3510(a)(1); K.S.A. 21-3503, -4721(c), -4721(e), -4721(c)(1); and K.S.A. 1994 Supp. 21-4721(e)
STATE V. THORPE – September 1, 2006
SEDGWICK DISTRICT COURT – APPEAL DISMISSED
NO. 93,563
For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2006/20060901/93563.htm.

FACTS: Thorpe pled guilty to involuntary manslaughter while driving under the influence and to two counts of aggravated battery. Consecutive sentences imposed for a controlling 94-month prison term. On appeal, Thorpe claimed his statement to trial court provided insufficient factual basis to support the involuntary manslaughter conviction, and claimed the trial court abused its discretion in imposing consecutive sentences.

ISSUES: (1) Plea and (2) sentencing

HELD: Because Thorpe did not move to withdraw his plea. He may not file a direct appeal from his plea. Also, no exceptional circumstances exist to deviate from rule that issues raised for first time on appeal will not be considered.
Appellate court has no jurisdiction to review a presumptive sentence, and this includes presumptive sentences ordered to be served consecutively.

STATUTES: K.S.A. 2005 Supp. 22-3210(d), -3602(a); K.S.A. 21-4720(b)(4), -4721, -4721(c)(1)
STATE V. PHINNEY – November 10, 2005
HARVEY DISTRICT COURT – REVERSED; COURT OF APPEALS – FIRST APPEAL DISMISSED AND SECOND APPEAL REVERSED AND REMANDED 
NOS. 90,639 AND 91,068

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2005/20051110/90639.htm.
 Facts: Phinney pled no contest to possession of pseudoephedrine.  He appealed the district court’s denial of his motion to reduce sentence based on State v. Frazier, 30 Kan. App. 2d 398 (2002).  He also pursued a direct appeal out-of-time from his sentence, which the Court of Appeals retained pursuant to State v. Ortiz, 230 Kan. 733 (1982), as applied in State v. Willingham, 266 Kan. 98 (2002).  In unpublished opinion, Court of Appeals held Phinney was not entitled to retroactive application of Frazier on his collateral attack.  Phinney’s petition for review was granted.
Issues: (1) Motion to correct illegal sentence and (2) direct appeal.
Held:  Phinney's sentence was not illegal.  District court never acquired jurisdiction to hear Phinney’s untimely motion to reduce the sentence, thus appellate courts lacked jurisdiction to hear Phinney’s appeal.  Nor would Phinney be entitled to relief if motion were construed as filed under K.S.A. 60-1507 motion.  
That appeal is dismissed.  
Facts underlying Court of Appeals’ finding of exception under Ortiz for a direct appeal out of time are reviewed under substantial competent evidence standard.  Here, record sufficient to find exception applies, and narrow exceptional circumstances in Ortiz/Willingham are satisfied.  Phinney’s out of time appeal is to be treated as timely filed direct appeal, which would have been pending when Frazier was decided.  
Case is remanded for resentencing pursuant to Frazier.
STATUTES: K.S.A. 2004 Supp. 22-3602(a), 60-1507; K.S.A. 2001 Supp. 65-4152(a)(3), -7006, -7006(a) and K.S.A. 22-3424(f), -3504, -3608(c)
STATE V. TREMBLE – April 22, 2005
DOUGLAS DISTRICT COURT - APPEAL DISMISSED 
NO. 91,672

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2005/20050422/91672.htm.

Facts:  Tremble was charged with eleven counts of aggravated battery under K.S.A. 21-3414(a)(2)(B), and one count of unlawfully possessing a firearm under K.S.A. 2003 Supp. 21-4204(a)(4).  Additionally, he was charged with the misdemeanor of leaving the scene of a no injury accident (K.S.A. 8-1603).  At the preliminary hearing Tremble indicated his desire to waive the preliminary hearing.  Before the district court accepted Tremble’s waiver, the State advised the court that it had filed all of the aggravated batteries as level 8 felonies because it had no information on the severity of the injuries. The State had planned to use preliminary hearing testimony to determine if the charges as to some victims should be amended to level 5 aggravated battery (K.S.A. 21-3414[a][2][A]). The State requested 15 minutes "to file an amended complaint."  The district court denied the request and proceeded to hear and accept Tremble’s guilty plea.  The State then requested 5 minutes to consider whether to dismiss the charges prior to the entering of Tremble’s plea but the district denied that request also.  The court then heard and accepted Tremble’s guilty plea on all 13 counts.
Issue:  Whether the State actually reserved any questions at the time of the complained-of rulings
Rule:  K.S.A. 2003 Supp. 22-3602(b)(3) provides that the prosecution can appeal upon a question reserved for the purpose of obtaining review of a trial court's adverse ruling on a legal issue of statewide interest that is important to the correct and uniform administration of criminal justice.
Held: Under the facts of this case, the issues sought to be raised as questions reserved are fact-specific and not of statewide interest.
STATE V. MCCOIN- December 3, 2004

LYON DISTRICT COURT - JUDGMENT VACATED; COURT OF APPEALS - JUDGMENT VACATED; APPEAL DISMISSED AND CASE REMANDED TO DISTRICT COURT WITH DIRECTIONS
NO. 91,039

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2004/20041203/91039.htm.

FACTS: McCoin convicted in 2001 on no contest plea to attempted manufacture of methamphetamine. No appeal taken from sentencing. McCoin filed motion in 2003 for “order correcting the Journal Entry of conviction” alleging a defective charging document. District court treated pleading as motion to arrest judgment and denied the motion. McCoin appealed, claiming his sentence was illegal, and then argued for relief under State v. McAdam, 277 Kan. 136 (2004). Court of Appeals affirmed, and held McAdam could not be applied on collaterally attack. Supreme Court granted McCoin’s petition for review.

ISSUE: Appellate jurisdiction

HELD: State v. McCoin, 32 Kan.App.2d 638 (2004) is ordered withdrawn from publication, and appeal is dismissed for lack of jurisdiction. McCoin did not raise any sentencing issue in his motion to the district court. His motion to arrest judgment was untimely, and district court had no jurisdiction to address the motion. Even if motion could be liberally construed as raising a sentencing issue, there is no jurisdiction to address application of McAdam to McCoin’s sentence because district court had no jurisdiction under K.S.A. 22-3504 to modify sentence that was not illegal, thus no jurisdiction for McCoin’s appeal. 
Judgment of Court of Appeals affirming the district court is vacated. 
Case remanded to district court with directions to dismiss McCoin’s motion for lack of jurisdiction.

STATUTES: K.S.A. 2003 Supp. 60-1507; K.S.A. 22-3502, -3504, 65-4159, -4159(a), -4161.
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