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STATE V. GAONA – March 2, 2012

Finney District Court – Affirmed in Part, Reversed in Part and Remanded

NO. 98,822

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2012/20120302/98822.pdf
STATE V. LEVY – June 24, 2011
Shawnee DISTRICT COURT – affirmed
NO. 101,653 
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2011/20110624/101653.pdf
FACTS: Levy appealed his convictions for rape of a child under 14 years of age, aggravated criminal sodomy of a child under 14 years of age, and aggravated indecent liberties with a child. Levy received three life imprisonment sentences under Jessica's Law, K.S.A. 21-4643. The third sentence runs concurrent with the first two, effectively imposing two life terms. On appeal, Levy made three arguments: (1) his sentence is disproportionate in violation of the Eighth Amendment right against cruel and unusual punishment; (2) his Sixth Amendment right to confrontation was violated after a recorded "Safetalk" video interview was shown at his preliminary hearing when the child victim was not there to be cross-examined; and (3) both his trial counsel were ineffective, depriving him of a fair trial. 

ISSUES: (1) Cruel and unusual punishment, (2) Confrontation Clause, and (3) ineffective assistance of counsel

Held: 8th Amendment and 6th Amendment claims were not preserved for appeal. Court declined to consider Levy’s claims for ineffective assistance of counsel because the issue was not raised to the trial court, and appellate counsel did not investigate whether there were grounds for such claims on appeal.
STATUTES:  K.S.A. 60-404, K.S.A. 21-4643, K.S.A. 22-2902(3)
STATE V. HUERTA – March 18, 2011
SEDGWICK DISTRICT COURT
COURT OF APPEALS – DISMISSAL OF APPEAL AFFIRMED
NO. 101,438

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2011/20110318/101438.pdf.

Facts: Huerta sentenced to consecutive presumptive sentences after guilty pleas in two multi-felony cases. He appealed, claiming state presented false information during sentencing hearing, sentence was disproportionate to co-defendant’s sentence, and state impermissibly urged sentencing judge to rely on Huerta’s post-arrest silence. Pursuant to K.S.A. 21-4721(c)(1), Court of Appeals dismissed the appeal for lack of jurisdiction. Huerta filed petition for review, arguing dismissal of his appeal violated due process and equal protection. He also claimed an appeal relying on a constitutional argument is not truly “presumptive.” 

Issues: (1) Equal protection challenge to K.S.A. 21-4721(c), (2) due process challenge to K.S.A. 21-4721(c), and (3) constitutional challenge to presumptive sentence 

Held: K.S.A. 21-4721(c)(1)’s prohibition of direct appeal jurisdiction over presumptive sentences does not violate Equal Protection clause. Burden of showing differential treatment of similarly situated individuals is not met. Statutes reviewed. State v. Snow, 282 Kan. 323 (2006), is distinguished. 

Huerta abandoned his due process challenge to K.S.A. 21-4721(c)(1). 

No jurisdiction for direct appeal alleging constitutional infirmity in a presumptive sentence. Remedies remaining under K.S.A. 22-3504 and 60-1507 are noted. 

Statutes: K.S.A. 21-4703(q), -4704, -4716(a), -4716(b), -4718(a)(3), -4718(b)(1), -4720(b), -4721, -4721(a), -4721(c), -4721(c)(1), -4721(d), -4721(e), -4721(e)(1); K.S.A. 22-3504, -3716(b); K.S.A. 60-1507; and K.S.A. 1994 Supp. 21-4721(e)(1) 

STATE V. MCCASLIN – January 21, 2011
SEDGWICK DISTRICT COURT – AFFIRMED
NO. 99,628 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2011/20110121/99628.pdf.
Facts: McCaslin convicted of first-degree premeditated murder, rape, and aggravated arson. Sentence included hard 50 prison term for the murder conviction. On appeal, McCaslin claimed: (1) error to admit hearsay evidence in violation of right of confrontation; (2) insufficient evidence supported the convictions; (3) prosecutorial misconduct in badgering McCaslin during cross-examination, asking him a question having no good-faith evidentiary basis, and inflaming emotions and passions of jury during rebuttal remarks; (4) error to admit video evidence of fire department’s arrival and response to fire; (5) error to admit evidence of photograph of burned house which included victim’s burned naked body; (6) insufficient evidence supported trial court’s finding of the two aggravating factors supporting the hard 50 sentence; (7) Kansas hard-50 sentencing scheme is unconstitutional; (8) error to impose aggravated terms in sentencing grid for the rape and aggravated arson convictions; (9) Sixth and 14th amendments violated by enhanced sentences without prior convictions being submitted to jury; and (10) cumulative error denied McCaslin a fair trial. 

Issues: (1) Confrontation and hearsay, (2) sufficiency of evidence for convictions, (3) prosecutorial misconduct, (4) fire department video, (5) photograph of victim, (6) sufficiency of evidence for hard 50 sentence, (7) constitutionality of hard 50 sentencing scheme, (8) aggravated terms in sentencing grid, (9) enhanced consecutive sentences based on criminal history, and (10) cumulative error 

Held: Objection during trial to “stating facts not in evidence” was insufficient to preserve hearsay and confrontation issues for appeal. Contemporaneous objection requirement on these specific grounds not satisfied. 

Under facts, each conviction supported by sufficient evidence. 

Each instance of prosecutorial misconduct is separately examined. Gross and flagrant misconduct in prosecutor’s cross-examination of McCaslin, but not motivated by ill will even though a close call. Ill will, and gross and flagrant misconduct in prosecutor asking McCaslin a specific question without any good-faith basis for the question, and in prosecutor’s rebuttal remarks. KRPC and ABA Standards cited. Under facts, no reversible error. 

Fire department video assisted jury’s understanding of multiple witnesses, was not unduly prejudicial, and was not excessively cumulative. 

McCaslin failed to renew his objection in pretrial motion to suppress to photograph of victim. No appellate review of this issue. 

Under facts, sufficient evidence supported trial court’s finding that McCaslin committed the crime in an especially heinous, atrocious, or cruel manner, and to avoid or prevent lawful arrest or prosecution. 

No reason advanced in this case to retreat from court’s prior rejection of identical constitutional arguments based on recent U.S. Supreme Court decisions. 

No jurisdiction to review presumptive sentences. 

No reason advanced for retreating from holding in State v. Ivory, 273 Kan. 44 (2002), and subsequent cases upholding constitutionality of Kansas Sentencing Guidelines Act. 

McCaslin not denied a fair trial by cumulative error. 

Dissent (Johnson, J.): Would find individual instances of prosecutorial misconduct constituted plain error which was not harmless, and cumulative effect of this misconduct prejudiced McCaslin and denied him a fair trial. Also strongly disagrees that defense counsel’s objection during cross-examination of McCaslin was inadequate under the circumstances to preserve appellate review of hearsay confrontation claim. 

Statutes: K.S.A. 21-3401(a), -3501(1), -302(a)(1)(A), -3718(a)(1)(A), -3719(a)(1), -4635, - 4636, -4636(f); K.S.A. 22-3601(b)(1); and K.S.A. 60-261, -404, -460, -460(a)-(e)(e) 

STATE V. HORN – August 20, 2010

JOHNSON DISTRICT COURT – REVERSED, SENTENCE IS VACATED, CASE IS REMANDED WITH DIRECTIONS COURT OF APPEALS – REVERSED
NO. 97,872

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2010/20100820/97872.pdf.

FACTS: Horn pled guilty to seven sex crimes with 10-year-old. Departure hearing jury found aggravating factor of a fiduciary relationship on counts of aggravated sodomy and aggravated indecent liberties. Horn challenged his sentence, sentencing hearing, admission of evidence, and jury instructions. The Court of Appeals affirmed the district court's procedure and the resulting departure sentence. State v. Horn, 40 Kan. App. 2d 687, 709, 196 P.3d 379 (2008). The panel did find that the district court should have given a limiting instruction on the sexual acts evidence, informing the jury that such evidence should be considered solely for the purpose of determining whether a fiduciary relationship existed. However, the Court of Appeals opined that the omission of such an instruction, which was not requested by the defense, was not clearly erroneous in light of its determination that there was other, overwhelming, evidence of a fiduciary relationship.

ISSUES: (1) Jury trial for departure sentencing hearing and (2) guilty plea

HELD: Court held that the district court erred by impaneling a jury for Horn's upward duration departure sentence proceeding, following its acceptance of Horn's plea and trial jury waiver. However, Horn specifically declined to waive his right to a jury for the upward durational departure sentence proceeding, and, therefore, the district court was constitutionally precluded from following the statutory mandate for a court-conducted proceeding. Court vacated Horn's sentence and remanded for resentencing without an upward durational departure.

STATUTES: K.S.A. 21-4716(a), (c), -4718(b), -4720(c)(2) and (c)(3)

STATE V. LABELLE – May 28, 2010

SEDGWICK DISTRICT COURT – AFFIRMED IN PART, VACATED IN PART, AND REMANDED
COURT OF APPEALS – AFFIRMED IN PART AND REVERSED IN PART
NO. 98,136 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2010/20100528/98136.pdf.

Facts: LaBelle convicted of sexual exploitation of a child. In sentencing, district court formally classified LaBelle as a persistent sex offender without specifying whether the prior sexually violent crime was LaBelle’s 1988 juvenile adjudication or 1991 felony conviction. 

LaBelle appealed, claiming sentence was illegal because the 1991 conviction could not be used to both calculate criminal history and classify him as a persistent sex offender. 

LaBelle also claimed Apprendi violation by being sentenced to aggravated term in grid block without submitting aggravating factors to a jury. In unpublished opinion, Court of Appeals affirmed, finding dual use of 1991 conviction was impermissible, but 1988 adjudication could support the persistent sex offender classification. 

LaBelle’s petition for review granted. 

Issues: (1) Persistent sex offender classification and (2) constitutionality of aggravated sentence 

Held: Threshold arguments that LaBelle stipulated to criminal history score at sentencing, and did not challenge use of juvenile adjudication until after Court of Appeals’ decision, are rejected under facts of case.  LaBelle’s 1991 conviction cannot be used to calculate criminal history score and to classify him as a persistent sex offender, and under State v. Boyer, 289 Kan. 108 (2009), the 1988 adjudication cannot serve as basis for persistent sex offender classification. 

Because trial court was unclear on basis it used for classifying LaBelle as a persistent sex offender, sentence is vacated and case is remanded for resentencing. 

Apprendi claim is defeated by State v. Johnson, 286 Kan. 824 (2008). Under K.S.A. 21-4721(c)(1), appellate court has no jurisdiction to consider a challenge to a presumptive sentence, even if that sentence is to the highest term in a presumptive grid block. 

Statutes: K.S.A. 20-3018(b), 21-3503, -3516(a)(2), -4701 et seq., -4704, -4704(j), -4710, -4710(d)(11), -4721, 22-3504, -3504(1), -3717(d)(2)(H), -3717(d)(2)(B)
STATE V. OEHLERT– February 19, 2010

SALINE DISTRICT COURT – AFFIRMED
NO. 101,207 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2010/20100219/101207.pdf.

Facts: Oehlert convicted on guilty plea to rape charge. Sentence included 60-month prison term with postrelease supervision for life. For first time on appeal, Oehlert challenged the postrelease supervision for life as cruel or unusual punishment prohibited under U.S. and Kansas’ constitutions. 

Issues: Constitutional issue raised for first time on appeal 

Held: Exceptions for raising constitutional issue for first time on appeal are stated, but because Oehlert did not raise constitutional claim about postrelease supervision at any stage before the district court, there are no factual findings regarding factors in State v. Freeman, 223 Kan. 362 (1978), for analyzing whether punishment is cruel and unusual. Oehlert’s argument that lifetime postrelease supervision is cruel and unusual cannot be presented for first time on appeal. 

Statutes: K.S.A. 2008 Supp. 21-3717; K.S.A. 21-3502(a)(2), -4643; and K.S.A. 22-3601(b)(1)
STATE V. ROBISON– January 22, 2010

LYON DISTRICT COURT – AFFIRMED
NO. 101,515 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2010/20100122/101515.pdf.
Facts: Robison entered a no contest plea to aggravated indecent liberties with a child and received a life sentence without the possibility of parole for 25 years under "Jessica's Law." He made no claim before the trial court that his sentence was unconstitutionally cruel or unusual, but raised it on appeal. 

Issues: Cruel and unusual punishment 

Held: Court held Robison's argument that his life sentence is cruel and unusual punishment, which was not argued before the district court, cannot be presented for the first time on appeal. Court also held the district court followed the two-step procedure for departure sentencing by considering the mitigating circumstances raised by Robison and by its determination that they were not substantial and compelling reasons for a departure. Court found no abuse of discretion in the decision to deny a downward durational departure sentence. 

Statutes: K.S.A. 21-3594(a)(3)(A), -3601(b)(1), -4643(d) 

STATE V. COMAN- August 28, 2009

SEDGWICK DISTRICT COURT –  AFFIRMED IN PART AND DISMISSED IN PART
NO. 100,494 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2009/20090828/100494.htm.

Facts: Coman pled guilty to charge of criminal sodomy, K.S.A. 21-3505(a)(1), for having sex with animal. 
Trial court sentenced him to six months in county jail, and ordered psychiatric treatment and registration as sex offender under Kansas Offender Registration Act (KORA). 
On appeal, Coman claims K.S.A. 21-3505(a)(1) is unconstitutional in criminalizing sex between human and animal, and claims his conviction did not require KORA. 

Issues: (1) Constitutionality of K.S.A. 21-3501(a)(1) and 
(2) registration as sex offender 

Held: Constitutional challenge to the statute is dismissed because Coman did not appeal his conviction, entered a guilty plea, and filed no motion to withdraw his plea at trial. 

Legislature’s omission of subsection (a)(1) of criminal sodomy statute from specified crimes listed and defined as sexually violent crimes in K.S.A. 22-4902(c)(1)-(11) does not indicate any intent to have convictions under K.S.A. 21-3505(a)(1) insulated from consideration for registration obligations under K.S.A. 22-4902(c)(14). 
Trial court correctly ordered Coman to register after finding beyond a reasonable doubt that Coman’s crime was sexually motivated. 

Dissent (Leben, J.): Catch-all provision in K.S.A. 22-4902(c)(14) should not be used to reach conduct specifically excluded by the Legislature. 
Criminal sodomy statute and KORA are examined in detail. 
Cases cited by majority are distinguished, and majority’s limitation on application of rule of lenity is criticized. 

Statutes: K.S.A. 21-3501(2), -3505, -3505(a)(1), -3502(a)(2), -3502(a)(3), -3505(c), K.S.A. 22-3717, -4901 et seq., -4902(b), -4902(c), -4902(c)(1)-(11) and (14), -4902(d), 59-29a01
STATE V. CURRERI – August 21, 2009

FINNEY DISTRICT COURT – AFFIRMED
NO. 100,299 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2009/20090821/100299.htm.

Facts: Curreri convicted of aggravated battery, criminal restraint, and domestic battery resulting from domestic altercations with live-in girlfriend. Curreri sentenced to presumptive 27-month prison term consecutive to a Nevada sentence for which he was on felony probation at time of crimes. On appeal Curreri claims: 
(1) insufficient evidence supported the criminal restraint conviction where restraint was incidental to commission of battery and did not pose a substantial interference with girlfriend’s liberty; 
(2) aggravated battery conviction not supported by evidence that girlfriend suffered great bodily harm; 
(3) Kansas domestic battery statute was unconstitutionally applied to an unmarried cohabitating couple; and 
(4) trial court erred in considering Johnson’s prior adult convictions for sentencing purposes without requiring them to be proven to a jury. 

Issues: (1) Criminal restraint, (2) aggravated battery, (3) domestic battery and unmarried couples, and (5) sentence 

Held: Substantial evidence supports Curreri’s misdemeanor conviction of criminal restraint. Restraint or deprivation of a person’s liberty is not an element of aggravated battery. 
State v. Buggs, 219 Kan. 203 (1976), is distinguished. Charges against Curreri did not place him in jeopardy twice for a single offense. 

Ample evidence supports the aggravated battery conviction. State did not have to prove victim suffered great bodily harm. K.S.A. 21-3414(a)(1)(B) focuses on potential that great bodily harm, disfigurement, or death can be inflicted upon the victim, not whether any of these consequences actually occurred. 

Kansas’ domestic battery statute, K.S.A. 21-3412a, when applied to unmarried cohabitating couples, is not unconstitutional due to a conflict with Kansas’ Defense of Marriage Amendment to Kansas Constitution, art. 15, § 16 (2008 Supp.).
Similar conclusion reached by Ohio Supreme Court is noted. 

Sentencing claim defeated by State v. Ivory, 273 Kan. 44 (2002). 

Statutes: K.S.A. 21-3412a, -3412a(a)(2), -3412a(c)(1), -3414(a)(1)(B), -3420, -3424, -4603d(f), and -4704(a)
STATE V. GAONA– May 29, 2009
FINNEY DISTRICT COURT – AFFIRMED IN PART, REVERSED IN PART, 
DISMISSED IN PART, AND REMANDED NO. 98,822 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2009/20090529/98822.htm.

Facts: Gaona convicted of two counts of rape and two counts of aggravated criminal sodomy. On appeal he claimed trial court erred in: 
(1) admitting testimony of a child abuse specialist as an expert witness because she did not have training to understand or diagnose mental disorders; 
(2) failing to instruct jury on lesser included offense of attempted rape, 
(3) failing to instruct jury on lesser included offense of attempted aggravated criminal sodomy, 
(4) excluding Gaona’s medical records from evidence, 
(5) failing to determine if evidence that Gaona watched pornographic movies with the victim was admissible under K.S.A. 60-455 before admitting this evidence. Gaona also claimed: 
(6) cumulative error denied him a fair trial, and 
(7) imposition of high end of sentencing grid without submitting grounds for aggravated sentence to a jury implicated his constitutional rights. 

Issue: (1) Testimony of child abuse specialist, (2) jury instruction on attempted rape, (3) jury instruction on attempted aggravated sodomy, (4) exclusion of documentary evidence, (5) propensity evidence, (6) cumulative error, and (7) sentencing 

Held: No abuse of discretion in trial court’s admission of testimony as to behavioral traits of sexually abused children. 
Under facts of case and despite lack of any medical or sociological degree or license, a witness possessing extensive experience in interviewing sexually abused children may testify to general behavioral traits observed in such interviews, so long as witness confines himself or herself to common traits without relating them to the specific victim, does not provide diagnostic testimony beyond his or her credentials, does not state or imply the victim had been abused, does not opine on victim’s credibility, and does not suggest the defendant caused the traits observed. 

One count of rape is reversed and case is remanded. 
Under facts, trial court should have given lesser-included instruction because it was possible the jury could have convicted Gaona of attempted rape on this count. 

Under facts, no clear error in not instructing jury on lesser-included offense of aggravated criminal sodomy. 

Gaona’s last minute submission of medical records violated discovery rules. Gaona failed to show the medical records were relevant, material, or probative, and he cannot establish any prejudice by the trial court’s ruling. 

Issue regarding admission of evidence with K.S.A. 60-455 determination was not preserved for appeal and is not considered. 

One error does not support reversal under cumulative effect rule. 

Sentencing claim defeated by State v. Johnson, 286 Kan. 824 (2008). 

Statute: K.S.A. 21-3301, -3501(1), -3501(2), -3502(a)(2), -3506(a)(1), 22-3212(g), 60-401(b), -404, -420, -421, -422, -445, -448, -455, -456(b) 
STATE V. COBURN – February 1, 2008

WYANDOTTE DISTRICT COURT – REVERSED AND REMANDED
NO. 96,210

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2008/20080201/96210.htm.

FACTS: Coburn convicted of six counts of aggravated indecent liberties with a child, and one count of sexual exploitation of a child. 
On appeal, he claimed the trial court erred in denying Coburn’s motion to sever the sexual exploitation charge from the other six counts. 
Citing Ashcroft v. Free Speech Coalition, 535 U.S. 234 (2002), Coburn also claimed K.S.A. 1998 Supp. 21-3516 is unconstitutional because it criminalizes the possession of simulated nude exhibitions of a person under the age of 18. 
Finally, Coburn claimed insufficient evidence supports his convictions.

ISSUES: (1) Motion to sever and joinder of charges, (2) constitutionality of K.S.A. 1998 Supp. 21-3516(b)(1), and (3) sufficiency of evidence

HELD: Under facts of case, none of the conditions precedent under K.S.A. 22- 3202(1) were met to allow joinder of the sexual exploitation of a child charge with charges of aggravated indecent liberties with a child. 
Also under facts of case, misjoinder of the charges did not constitute harmless error because highly inflammatory evidence used to prove sexual exploitation charge was sufficiently prejudicial to deny Coburn a fair trial. 
Even if one or more conditions precedent under K.S.A. 22-3202(1) could be established to allow joinder of the charges in this case, trial court was under a continuing duty to grant motion for severance to prevent prejudice and manifest injustice. 
Coburn’s convictions are reversed and case is remanded for new trial. 

“Simulated” nude exhibition language in K.S.A. 1998 Supp. 21-3156(b)(1) does not render statute unconstitutional. 
Ashcroft is discussed and distinguished. 

Sufficient evidence supports Coburn’s convictions.

CONCURRENCE AND DISSENT (Buser, J.): Concurs that K.S.A. 1998 Supp. 21-3516 is not unconstitutional, and that sufficient evidence supports Coburn’s convictions. Dissents from majority’s holding that trial court committed reversible error in denying Coburn’s motion to sever. 
Extensive disagreement with majority’s finding that the charges were not of the same or similar character for joinder, and that Coburn was prejudiced by joinder of the charges.
STATUTES: 18 U.S.C. §§ 2251 et seq., and 2256(8)subsections (B)-(D) (2000); K.S.A. 21-3504, -3504(a)(3)(A), -3504(c), -3516, -4301, 22-3202(1), -3202(3), 60-404, -455; K.S.A. 1998 Supp. 21-3516, -3516(a)(2), -3516(b)(1), -3516(c)

STATE V. LOWDEN – January 11, 2008
SEDGWICK DISTRICT COURT – CONVICTIONS AFFIRMED, SENTENCES VACATED, AND CASE REMANDED WITH DIRECTIONS; 
CROSS-APPEAL DISMISSED
NO. 95,564

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2008/20080111/95564.htm.

FACTS: Lowden was convicted of two counts of aggravated indecent solicitation of a child for offering ice cream to 13-year-old girls if they would expose their breast. 
Based on Lowden's prior conviction in 1970 for solicitation of a minor, the court classified Lowden as a persistent sex offender and imposed a 76-month sentence for the base conviction of aggravated indecent solicitation of a child and a concurrent 38-month sentence for his second conviction.
 ISSUES: Lesser included offense, persistent sex offender, and Apprendi

HELD: Court found the age of the victims was not disputed. 
Consequently, the jury was not entitled to lesser-included offense instruction of indecent solicitation of a child. 
Court also held under the facts of this case, in using Lowden's prior conviction under G.S. 1949, 38-711 (1961 Supp.) to determine that the defendant is a persistent sex offender, the sentencing court went beyond the mere fact of his prior conviction to make the factual finding that his prior conviction involved sexually motivated conduct. 
Court also held under the facts presented, Lowden's prior conviction under G.S. 1949, 38-711 (1961 Supp.) was not enough to establish that he is a persistent sex offender. 
To establish that Lowden is a persistent sex offender requires a second fact which the sentencing court sought to establish on its own and in a manner contrary to the holding in Apprendi, 530 U.S. 466.
STATUTES: K.S.A. 21-3510, -3511, -3516, -3603, -3717, -4704(j)(1), (2); G.S. 1949, 38- 711(1961 Supp.)


STATE V. ALDERETE– December 7, 2007

SUMNER DISTRICT COURT – AFFIRMED
COURT OF APPEALS – REVERSED
NO. 94,388

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/supct/2007/20071207/94388.htm.

FACTS: Alderete appealed his conviction of abuse of a child, alleging district court erred in refusing to give requested instruction for severity level 7 aggravated battery as a lesser included offense. In unpublished opinion, 
Court of Appeals reversed and remanded for new trial, finding aggravated battery is a lesser included offense of child abuse. 
Supreme Court granted the State’s petition for review on this sole issue.

ISSUES: Lesser included offense

HELD: State v. Allison, 16 Kan. App. 2d 321 (1991), and State v. Alderete, Appeal No. 90,535 (April 2, 2004)(unpublished opinion), are disapproved to the extent they hold battery to be a lesser included offense of abuse of a child. Elements of the respective offenses are compared, finding severity level 7 aggravated battery is not a lesser included offense of abuse of a child. District court correctly refused Alderete’s request for such an instruction. 
Court of Appeals’ conclusion to the contrary is reversed. 

STATUTES: K.S.A. 2006 Supp. 21-3107(2), -3107(2)(b); K.S.A. 21-3414(a)(1)(B) and (C), -3609
STATE V. VOYLES– June 22, 2007

KINGMAN DISTRICT COURT – REVERSED 
COURT OF APPEALS – REVERSED
NO. 92,030

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2007/20070622/92030.htm.

FACTS: On charges involving two girls in different locations, Voyles convicted on multiple counts of aggravated indecent solicitation of a child and aggravated criminal sodomy. 
On appeal he claimed in part that State failed to elect which of several acts it relied upon to constitute each count, and court failed to give jury a unanimity instruction. 
Court of Appeals affirmed, 34 Kan.App.2d 110 (2005). Voyles’ petition for review granted.
 ISSUES: (1) Unanimity instruction, (2) constitutionality of aggravated criminal sodomy statute, and (3) BIDS reimbursement order

HELD: Problematic formula in State v. Hill, 271 Kan. 929 (2001), for failure to “elect or instruct” in multiple acts case, is abandoned. When jury unanimity is at issue, threshold issue is whether an appellate court is presented with multiple acts case. 
Second question is whether error was committed. If State has not informed jury which act to rely upon in its deliberations, or trial court did not instruct jury to agree on the specific criminal act, then third question is whether that error is harmless. 
Ultimate general test for harmlessness when unanimity instruction was not requested or given is “clearly erroneous” as in K.S.A. 2006 Supp. 22-3414(3). If defendant presented no general denial, the failure to instruct jury to agree on a specific criminal act warrants reversal under clearly erroneous standard. 
If defendant made a general denial, error may be reversible when trial is not merely a credibility contest between the victim and defendant, e.g., due to inconsistent testimony from the victim. 
Applied to present case, court is firmly convinced there is a real possibility the jury would have returned a different verdict if unanimity instruction had been given. Reversed and remanded for new trial.

Aggravated criminal sodomy statute, K.S.A. 21-3506(a), is constitutional. Rational basis test for analyzing Voyles’ due process claim is satisfied because statute implicates legitimate goal of protecting the well-being of children from adult sexual predators.

If Voyles is convicted upon retrial, compliance with State v. Robinson, 281 Kan. 538 (2006), is required.

CONCURRING (McFarland, C.J., joined by Davis and Luckert, J.J.): Agrees with result but voices grave concerns with what is said and unsaid in majority opinion.
 Majority’s holding as stated in Syllabus 5 and the opinion is unduly restrictive and will have the effect of rendering reversible all cases involving multiple acts in which trial court failed to a give unanimity instruction sua sponte. 
Also, exceptions have to be made for generic evidence child abuse cases for well-stated reasons in cited article by Justice Beier. 

STATUTES: K.S.A. 2006 Supp. 22-3414(3), -4513; K.S.A. 20-3018(b), 21-3506, -3506(a)(1), -3511, 60-261
STATE V. TAYLOR- December 3, 2004

SEDGWICK DISTRICT COURT - AFFIRMED
NO. 90,896
For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2004/20041203/90896.htm.

FACTS: Taylor was 20 years of age and the victim was 14 years of age when they had consensual sexual intercourse. Taylor was convicted of aggravated indecent liberties with a child.

ISSUES: Was Taylor denied effective assistance of trial counsel? Is K.S.A. 21-3504(a)(1) constitutional? 

HELD: Court affirmed Taylor’s conviction. 
Court held Taylor failed to raise the ineffective assistance of counsel claim to the trial court and it would not be considered for the first time on appeal. 
Court held K.S.A. 21-3504, outlining aggravated indecent liberties, is constitutional. Taylor argued K.S.A. 21-3504 imposes a blanket proscription upon consensual, private intimate activities of all unmarried persons under age 16 without regard to maturity, thus violating the Due Process Clause and that proscription of protected activity for unmarried persons when such activity is protected for married persons violated the Equal Protection Clause. 
Court stated the State has a compelling interest in the well-being of its children and in the exercise of its police powers and may enact legislation to protect children from adult sexual predators, and therefore a rational relationship exists between K.S.A. 21-3504(a)(1) and the legitimate interests of the State. 

STATUTES: K.S.A. 21-3504(a)(1), (b). 
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