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STATE V. ADAMS – April 6, 2012

Comanche district court – affirmed in part, vacated in part and remanded

no. 101,392

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2012/20120406/101392.pdf
STATE V. SNELLINGS – April 6, 2012

Reno district court – affirmed in part, vacated in part and remanded

no. 101,378

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2012/20120406/101378.pdf
STATE V. WILLIAMS – March 2, 2012

Jewell District Court – AFFIRMED

No. 104,909
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/CtApp/2012/20120302/104909.pdf
STATE V. FREEMAN - April 1, 2011

LEAVENWORTH DISTRICT COURT – REVERSED COURT OF APPEALS – REVERSED
NO. 100,792 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2011/20110401/100792.pdf.

Facts: Freeman agreed to plea nolo contendere in a 2007 case and a 2008 case. In the 2007 case, Freeman pled nolo contendere to one count of attempted aggravated robbery, a level 5 person felony, one count of nonresidential burglary, a level 7 nonperson felony, and one count of criminal damage to property, a level 9 nonperson felony. In the 2008 case, he pled nolo contendere to one count of misdemeanor theft. In exchange for his pleas, the State agreed to dismiss the remaining charges of aggravated battery, residential burglary, theft, criminal damage to property, failure to stop and remain at the scene of a property damage accident, and failure to give notice of accident. During plea negotiations, the defendant believed that his criminal history would be scored “C” and thus assumed that he would receive a presumed 71-month prison sentence. The PSI indicated that Freeman’s criminal history score in the 2007 case was “B”, and his score was “A” in the 2008 case, for a total presumptive prison sentence of 136 months. Freeman sought to withdraw plea due to the mistaken belief by counsel and the State of a 71-month presumptive sentence. District court denied the motion. Freeman then sought downward departure to 71 months. District court imposed 120-month concurrent sentences. Freeman appealed. In unpublished opinion, Court of Appeals affirmed. Freeman’s petition for review granted. 

Issues: Withdrawal of plea 

Held: Disagrees with Court of Appeals panel that Freeman abandoned contention that mutually mistaken belief about his criminal history constituted good cause to withdraw plea. Resolution of merits of this case is controlled by State v. Schow, 287 Kan. 529 (2008). District court’s summary denial of motion to withdraw plea without any analysis under State v. Edgar, 281 Kan. 30 (2006), was an abuse of discretion. Denial of Freeman’s motion to withdraw plea is reversed, and case is remanded to district court for further proceedings. 

Statutes: K.S.A. 20-3018(b); K.S.A. 22-3210(a)(2), -3210(a)(3), -3210(d); and K.S.A. 60-2101(b) 

STATE V. COOK – March 4, 2011
MONTGOMERY DISTRICT COURT – REVERSED AND REMANDED
NO. 102,375

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/CtApp/2011/20110304/102375.pdf.

Facts: Cook convicted of felony possession of marijuana. On appeal he claimed trial court erred in allowing evidence of Cook’s prior marijuana conviction for which Cook was still on probation, and failed to fully investigate Cook’s requests for a new attorney. Cook also claimed he was denied a fair trial by prosecutorial misconduct during closing argument by implying Cook was credible because he failed to volunteer or impeach evidence of his prior conviction, and cumulative error. Cook also claimed trial court unconstitutionally used Cook’s criminal history score to increase sentence without the prior convictions being proven to a jury beyond a reasonable doubt. 

Issues: (1) Evidence of prior conviction, (2) prosecutorial misconduct, (3) cumulative error, (4) requests for new attorney, and (5) Apprendi in sentencing 

Held: Trial court erred in admitting evidence of Cook’s prior conviction without establishing the material prong of relevance test, and Cook merely taking the witness stand did not place his credibility in issue for purposes of using the prior conviction to impeach his credibility. Only purpose for presenting this evidence was to show Cook’s propensity to possess marijuana. This evidence did not have any tendency to prove any material fact at trial, and was prejudicial, and error was not harmless under facts of case. Prosecutor’s comments were outside the wide latitude allowed in discussing the evidence. Prosecutor’s conduct was intentional, gross, and flagrant and demonstrated ill will to obtain a conviction at the expense of Cook’s right to a fair trial. 
Compilation of errors in this case requires reversal of Cook’s conviction. 

Cook failed to establish a justifiable dissatisfaction with appointed counsel. No abuse of discretion in denying what was essentially a motion to substitute appointed counsel. 

Cook’s Apprendi sentencing claim is defeated by controlling Kansas Supreme Court precedent. 

Statutes: K.S.A. 60-261, -421, -445, -447, -448 
STATE V. LACKEY – January 28, 2011

WYANDOTTE DISTRICT COURT – AFFIRMED
NO. 102,531

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/CtApp/2011/20110128/102531.pdf.

Facts: Lackey pled guilty to two counts of possession of cocaine. Lackey challenged his criminal history, but the district court denied the motion. The district court followed the plea agreement and reduced Lackey’s sentence in one case by 6 months, imposing a 24 month imprisonment. In the other case, the district court granted a durational departure sentence of 24 months. Because Lackey was on felony bond when he was arrested, the district court ordered the sentences to run consecutively. 

Issues: (1) Criminal history score and (2) withdraw plea 

Held: Court concluded that the district court properly compared Lackey’s three Kansas City, Missouri, municipal ordinance convictions for domestic battery and aggravated assault to class B person misdemeanor convictions in Kansas. Consequently, the convictions were aggregated into one person felony for Lackey’s criminal history score. Court affirmed the district court’s decision rejecting Lackey’s motion to withdraw his plea before sentencing. District court had discretion to permit Lackey to withdraw his plea if Lackey showed “good cause.” Court rejected Lackey’s argument that mutual mistake about criminal history demonstrates good cause to support a request to withdraw a plea made prior to sentencing. Court found the district court applied the proper legal standard. Court found that Lackey was represented by competent counsel, he was not misled, coerced, mistreated or unfairly taken advantage of, and the plea was fairly and understandable made. Court also rejected Lackey’s Apprendi claim. 

Statutes: K.S.A. 21-3412(a), -4701, -4710, -4711; and K.S.A. 22-3210, -4603d(f)(3), -4608 

STATE V. AGUIRRE – January 7, 2011
FINNEY DISTRICT COURT – AFFIRMED
NO. 101,337 
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/CtApp/2011/20110107/101337.pdf.

Facts: Aguirre convicted in 2006 case of failing to register under Kansas Offender Registration Act, and convicted in 2007 case of rape, aggravated indecent liberties with a child, and aggravated intimidation of victim. Appeals from both cases consolidated. In appeal from 2006 case Aguirre claimed: (1) district court erred in denying motion for mistrial when state violated motion in limine to exclude reference of Aguirre’s prior sex offense to which Aguirre had stipulated; and (2) prosecutor failed to disclose evidence that Aguirre had claimed a sheriff deputy raped victim in Aguirre’s 2007 case. In appeal from 2007 case Aguirre claimed: (3) conviction for aggravated intimidation of a victim involved two sets of alternative means; (4) error to admit expert testimony regarding child victim’s recantation; (5) district court erred in permitting Aguirre to comment on credibility of victim; (6) insufficient evidence supported rape conviction because no physical evidence and victim recanted; and (7) cumulative error denied him a fair trial. In both appeals Aguirre claimed the use of his criminal history to enhance penalty for convictions violated Apprendi. 
Issues: (1) Motion in limine, (2) exculpatory evidence, (3) alternative means, (4) expert testimony, (5) questions about victim’s motives, (6) sufficiency of the evidence, (7) cumulative error, and (8) Apprendi sentencing claim 
Held: Prosecutor should have better prepared witness to describe Offender Registration Unit in manner consistent with order in limine, but witness’ single reference was not intentional or motivated by ill will, and Aguirre not prejudiced. 

Evidence was not exculpatory with respect to the crime of failing to register, and Aguirre obviously knew of the claim. 

First set of alternatives involving attempt did not present a true alternative means issue. Substantial evidence supported second set of alternatives involving malice. 

Aguirre did not renew his pretrial objection to expert testimony. No showing of abuse of trial court’s discretion in allowing this expert testimony. 

Aguirre failed to object to State asking him to comment on victim’s credibility, and no prejudice in district court allowing Aguirre to answer. 

Ample evidence supported Aguirre’s convictions. 

No trial errors support cumulative error claim. 

Apprendi sentencing claims defeated by controlling Supreme Court precedent. 

Statutes: K.S.A. 2006 Supp. 21-4704(a), -4704(j); K.S.A. 21-3301, -3502(c), -3504(c), -3833, -3833(b), and K.S.A. 22-3717(D)(2)(B), -4901 et seq., -4904 

Facts: Aguirre convicted in 2006 case of failing to register under Kansas Offender Registration Act, and convicted in 2007 case of rape, aggravated indecent liberties with a child, and aggravated intimidation of victim. Appeals from both cases consolidated. In appeal from 2006 case Aguirre claimed: (1) district court erred in denying motion for mistrial when state violated motion in limine to exclude reference of Aguirre’s prior sex offense to which Aguirre had stipulated; and (2) prosecutor failed to disclose evidence that Aguirre had claimed a sheriff deputy raped victim in Aguirre’s 2007 case. In appeal from 2007 case Aguirre claimed: (3) conviction for aggravated intimidation of a victim involved two sets of alternative means; (4) error to admit expert testimony regarding child victim’s recantation; (5) district court erred in permitting Aguirre to comment on credibility of victim; (6) insufficient evidence supported rape conviction because no physical evidence and victim recanted; and (7) cumulative error denied him a fair trial. In both appeals Aguirre claimed the use of his criminal history to enhance penalty for convictions violated Apprendi. 
Issues: (1) Motion in limine, (2) exculpatory evidence, (3) alternative means, (4) expert testimony, (5) questions about victim’s motives, (6) sufficiency of the evidence, (7) cumulative error, and (8) Apprendi sentencing claim
Held: Prosecutor should have better prepared witness to describe Offender Registration Unit in manner consistent with order in limine, but witness’ single reference was not intentional or motivated by ill will, and Aguirre not prejudiced. 

Evidence was not exculpatory with respect to the crime of failing to register, and Aguirre obviously knew of the claim. 

First set of alternatives involving attempt did not present a true alternative means issue. Substantial evidence supported second set of alternatives involving malice. 

Aguirre did not renew his pretrial objection to expert testimony. No showing of abuse of trial court’s discretion in allowing this expert testimony. 

Aguirre failed to object to State asking him to comment on victim’s credibility, and no prejudice in district court allowing Aguirre to answer. 

Ample evidence supported Aguirre’s convictions. 

No trial errors support cumulative error claim. 

Apprendi sentencing claims defeated by controlling Supreme Court precedent. 

Statutes: K.S.A. 2006 Supp. 21-4704(a), -4704(j); K.S.A. 21-3301, -3502(c), -3504(c), -3833, -3833(b), and K.S.A. 22-3717(D)(2)(B), -4901 et seq., -4904 
STATE V. ENGLAND – December 10, 2010
RENO DISTRICT COURT – AFFIRMED IN PART, DISMISSED IN PART
NO. 102,685

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/CtApp/2010/20101210/102685.pdf.

Facts: England convicted of 1993 rape for which he received pre-KSGA sentence of 15 years to life, and 1993 attempted rape for which he received KSGA sentence. In 2007, he filed motion to correct illegal sentence, claiming trial court failed to calculate what the rape sentence would have been under KSGA. For attempted rape sentence, he objected to criminal history as containing uncounseled misdemeanor convictions. Trial court denied relief, finding England was not entitled to KSGA conversion of his rape sentence, and finding England’s motion and objection were successive K.S.A. 60-1507 motions. England appealed. 

Issues: (1) Objection to criminal history and (2) motion to correct illegal sentence 

Held: England’s pro se objection to criminal history is construed as motion to correct an illegal sentence. Because England’s criminal history score was subsequently successfully challenged and adjusted, and a change in his criminal history score in present case would have no practical effect on his sentence, England’s criminal history argument is moot. This portion of England’s appeal is dismissed. Nor did England file a proper motion to add sentencing journal entry of judgment as exhibit to appellate record, and thus did not satisfy burden of setting forth evidence to demonstrate he is entitled to relief. 

England not entitled to have controlling sentence for rape converted under KSGA. Although no showing that trial court calculated the sentence England would have received for rape conviction under KSGA, that does not make rape sentence illegal, and remand would serve no useful purpose. 

Statutes: K.S.A. 2009 Supp. 21-4715(c); K.S.A. 21-4721(e0, -4724(a), -4724(b)(1), -4724(f), K.S.A. 22-3504, -3504(1), and K.S.A. 60-1507 
STATE V. WILLIAMS – December 10, 2010
JOHNSON DISTRICT COURT – AFFIRMED AND 
COURT OF APPEALS – AFFIRMED
NO. 98,667

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2010/20101210/98667.pdf.

Facts: Williams convicted in Kansas on 2005 and 2006 identity theft charges. Criminal history included five identity thefts in Washington in 2001 and 2002. Pursuant to comparable Kansas offense, K.S.A. 21-4018 as amended in 2000, these were scored as person felonies. Williams appealed, claiming the Washington offenses should have been scored as nonperson felonies, pursuant to K.S.A. 21-4018 as amended in 2005, using date of Kansas’ sentencing or dates she committed the Kansas crimes. Court of Appeals affirmed in unpublished opinion. 

Issues: Out-of-state convictions in sentencing 

Held: No Kansas statute or case law answers the specific question raised in this appeal. District court correctly scored Williams’ Washington convictions as person felonies when sentencing Williams for the 2005 and 2006 Kansas identity theft convictions. In calculating criminal history, comparable Kansas’ offenses for out-of-state convictions and juvenile adjudications under K.S.A. 21-4711 shall be determined as of date the defendant committed the out-of-state crimes. No merit to Williams’ alternative claim to determine comparable Kansas offense at time of Kansas sentencing. 

Statute: K.S.A. 21-3508, -4018, -4703(c), -4704, -4711, -4711(e), K.S.A. 60-2102(b); K.S.A. 1998 Supp. 21-3508; K.S.A. 1969 Supp. 21-3508 

STATE V. BISHOP – October 8, 2010
PRATT DISTRICT COURT – AFFIRMED
NO. 102,751
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/CtApp/2010/20101008/102751.pdf.

Facts: Bishop convicted of third DUI, based on two prior diversion agreements. On appeal, Bishop claimed this was only her second DUI because one diversion agreement when she was a minor cannot be counted as a prior conviction. 

Issues: Prior diversion agreement by a minor to avoid DUI prosecution 

Held: No Kansas case directly on point. Nature of diversion agreements, and rights of minors under standard contract law, are discussed. A diversion agreement entered into in lieu of further criminal proceedings on a DUI charge is considered a prior conviction under K.S.A. 2007 Supp. 8-1567 for purposes of enhancing an offender’s sentence for a subsequent DUI conviction. The fact that the offender was a minor at the time of entering into the prior diversion agreement does not alter this statutory provision. District court is affirmed. 

Statutes: K.S.A. 2007 Supp. 8-237(a), -1567, -1567(a), -1567(d)-(g), -1567(n)(1), -1567(n)(3), -1567(t), -2117(a), -2117(d); K.S.A. 38-2302(n); K.S.A. 8-235d, -239, -296, -1447, -1567; K.S.A. 22-2906(4), -2908(b)(1), -2909(c); and K.S.A. 38-101, -102, 103 
STATE V. DEIST – October 1, 2010
RENO DISTRICT COURT – AFFIRMED
NO. 102,960 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/CtApp/2010/20101001/102960.pdf.

Facts: Deist pled no contest to failing to register as sex offender. At sentencing, Deist argued his prior conviction on two counts of aggravated indecent liberties with a child was element of the current offense, thus neither count could be used to calculate criminal history. District court overruled Deist’s objection. Deist appealed, claiming district court erred in excluding only one of Deist’s aggravated indecent liberties convictions from criminal history. 

Issues: Prior conviction as element of offense of failing to register as sex offender 

Held: Kansas Offenders Registration Act (KORA) is analyzed and applied. District court correctly determined Deist’s criminal history. Because KORA requires one prior conviction of a sexually violent crime in order to classify a defendant as an offender and impose registration requirement, only one of Deist’s convictions of aggravated indecent liberties is an element of failing to register. His other conviction was available for calculating criminal history. 

Statutes: K.S.A. 2008 Supp. 22-4902(b), -4902(c)(3); K.S.A. 21-4710(c), -4710(d)(11), K.S. A. 22-4902(a), -4902(b), -4902(c), -4903, -4904(b); and K.S.A. 2000 Supp. 21-4704(j) 
STATE V. LABELLE – May 28, 2010
SEDGWICK DISTRICT COURT – AFFIRMED IN PART, VACATED IN PART, AND REMANDEDCOURT OF APPEALS – AFFIRMED IN PART AND REVERSED IN PART
NO. 98,136 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2010/20100528/98136.pdf.

Facts: LaBelle convicted of sexual exploitation of a child. In sentencing, district court formally classified LaBelle as a persistent sex offender without specifying whether the prior sexually violent crime was LaBelle’s 1988 juvenile adjudication or 1991 felony conviction. 
LaBelle appealed, claiming sentence was illegal because the 1991 conviction could not be used to both calculate criminal history and classify him as a persistent sex offender. 
LaBelle also claimed Apprendi violation by being sentenced to aggravated term in grid block without submitting aggravating factors to a jury. In unpublished opinion, Court of Appeals affirmed, finding dual use of 1991 conviction was impermissible, but 1988 adjudication could support the persistent sex offender classification. 
LaBelle’s petition for review granted. 

Issues: (1) Persistent sex offender classification and (2) constitutionality of aggravated sentence 

Held: Threshold arguments that LaBelle stipulated to criminal history score at sentencing, and did not challenge use of juvenile adjudication until after Court of Appeals’ decision, are rejected under facts of case. LaBelle’s 1991 conviction cannot be used to calculate criminal history score and to classify him as a persistent sex offender, and under State v. Boyer, 289 Kan. 108 (2009), the 1988 adjudication cannot serve as basis for persistent sex offender classification. 
Because trial court was unclear on basis it used for classifying LaBelle as a persistent sex offender, sentence is vacated and case is remanded for resentencing. 

Apprendi claim is defeated by State v. Johnson, 286 Kan. 824 (2008). Under K.S.A. 21-4721(c)(1), appellate court has no jurisdiction to consider a challenge to a presumptive sentence, even if that sentence is to the highest term in a presumptive grid block. 

Statutes: K.S.A. 20-3018(b), 21-3503, -3516(a)(2), -4701 et seq., -4704, -4704(j), -4710, -4710(d)(11), -4721, 22-3504, -3504(1), -3717(d)(2)(H), -3717(d)(2)(B) 
STATE V. DAWSON – May 21, 2010
SEDGWICK DISTRICT COURT – AFFIRMED
NO. 101,784 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/CtApp/2010/20100521/101784.pdf.

Facts: Dawson was convicted of rape in 1997 and objected to his criminal history score challenging three person misdemeanors that had been aggregated into one person felony. 

The district court found all three misdemeanors had been counseled when he entered his plea. 

The Court of Appeals affirmed the district court's findings on the counseled misdemeanors and affirmed his sentence. 
Dawson filed a 1507 motion which was summarily denied by the district court, but there was no appeal. 
Dawson filed a second 1507 motion and the district court appointed counsel, conducted a preliminary hearing, and denied the motion finding it successive and lacking an evidentiary basis. 

The Court of Appeals affirmed the district court. Next, Dawson filed a pro se motion to correct an illegal sentence. 

The motion was summarily denied by the district court. 

Dawson appealed arguing the district court is required under K.S.A. 22-3504(a) to appoint counsel and conduct a hearing on his motion. 

Issues: (1) Motion to correct illegal sentence and (2) appointment of counsel 

Held: Court held Supreme Court has rejected this argument and the Court may not overturn the higher court. 

Court stated that K.S.A. 22-3504, which provides that the defendant shall have a right to a hearing, the right to be personally present, and the right to assistance of counsel in any proceeding for the correction of an illegal sentence, does not automatically require a hearing, the presence of the defendant, or the appointment of counsel. 

A district court faced with a motion to correct an illegal sentence is required to review the motion to determine whether the movant has raised any substantial issues of law or fact. 

Based upon that preliminary examination, the district court may summarily deny the motion if it determines the motion, files, and records of the case conclusively show the defendant is not entitled to relief. 

Court pointed out that counsel of record, Carl Maughan, had been counsel of record on 9 appeals before the Supreme Court and 30 appeals before the Court of Appeals where he had failed to recognize the overwhelming precedent rejecting his arguments. 

Statutes: K.S.A. 22-3504; and K.S.A. 60-1507 
STATE V. BARAJAS– April 22, 2010

JOHNSON DISTRICT COURT – SENTENCES VACATED AND REMANDED
NO. 100,785 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/CtApp/2010/20100422/100785.pdf.

Facts: Barajas was convicted of aggravated robbery and attempted aggravated robbery. Barajas challenged his criminal history. He claims the district court erred in classifying his California conviction for driving under the influence (DUI) causing bodily injury, Cal. Vehicle Code § 23153(b) (West 2000), as a person felony based on a determination that it was comparable to the Kansas offense of aggravated battery, K.S.A. 21-3414. 

Issues: (1) Criminal history and (2) out-of-state convictions 

Held: Court held that while both California’s offense of DUI causing bodily injury, Cal. Vehicle Code § 23153(b) (West 2000), and Kansas’ aggravated battery statute, K.S.A. 21-3414, contain provisions regarding bodily injury, the offenses do not cover similar types of conduct and are not comparable offenses. California’s offense of DUI causing bodily injury, unlike Kansas’ aggravated battery statute, includes a specific causation requirement, i.e., that the defendant drive while legally intoxicated and concurrently neglect to perform a duty required by law, which failure results in injury to another person. 

Further, the Kansas aggravated battery statute, unlike California’s offense of DUI causing bodily injury, requires reckless or intentional conduct. 

Statutes: K.S.A. 8-1567 and K.S.A. 21-2301, -3201, -3301, -3405, -3405b, -3412, -3414, -3427, -4701, -4710, -4711(e), -4721(c)(2)
STATE V. LONG – February 26, 2010
FINNEY DISTRICT COURT – VACATED AND REMANDED
NO. 98,736 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/CtApp/2010/20100226/98736.pdf.

Facts: Long convicted of possession of methamphetamine. District court rejected Long’s argument that three prior uncounseled misdemeanor convictions for which he received a suspended sentence or probation should not be included as a single person felony in criminal history. On appeal, he claimed in part that district court erred in scoring criminal history. Court of Appeals affirmed in unpublished opinion. While Long’s petition for review was pending, Supreme Court decided State v. Youngblood, 288 Kan. 659 (2009), regarding use of prior uncounseled misdemeanor convictions, and remanded Long’s case remanded to Court of Appeals for reconsideration. 

Issues: Misdemeanor convictions in scoring criminal history 

Held: Constitutional right to counsel in misdemeanor cases is discussed through Youngblood. Based on Youngblood, Long’s prior uncounseled misdemeanor convictions were obtained in violation of his Sixth Amendment right to counsel, and should not have been scored in his criminal history. Long’s sentence is vacated, and case remanded for resentencing without including misdemeanor convictions in criminal history score. 

Statutes: K.S.A. 21-4710 et seq., -4710(d)(11), -4715(b), -4715(c) 
STATE V. HUGHES – February 12, 2010
SEDGWICK DISTRICT COURT – AFFIRMED IN PART AND REVERSED IN PART
COURT OF APPEALS – AFFIRMED IN PART AND REVERSED IN PART
NO. 98,716

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2010/20100212/98716.pdf.

Facts: Hughes appealed the aggregation of three uncounseled misdemeanor convictions to enhance his sentence, claiming state failed to prove he made a knowing and intelligent waiver of right to counsel in two of those actions where signed waiver form did not include judge’s certification as included in sample waiver form in In re Habeas Application of Gilchrest, 238 Kan. 202 (1985). He also claimed the use of his prior convictions in his criminal history, without submission to a jury, violated Sixth and Fourteenth Amendments. 

Issues: (1) Sample waiver of rights form in Gilchrest, (2) criminal history score, and (3) sentencing 

Held: Post-Gilchrest opinions reviewed. Gilchrest did not require municipal courts to use forms identical to the sample form, only that use of the sample written waiver satisfies constitutional requirement that defendant was advised of rights and waiver of rights was knowing and intelligent. 
As long as this necessary information is ascertainable from other means or waiver forms, Gilchrest requirements are satisfied. 

In this case, municipal court waiver form was sufficient to establish what Hughes may have believed his rights to be and a voluntary waiver of those perceived rights, but there was no verification or validation of what he was told — a function the Gilchrest certification satisfies. 
Because state failed to present any evidence to show the waiver advice Hughes acknowledged receiving was in actuality “proper” or “fully informed” advice, the waiver form utilized, standing alone, does not satisfy Gilchrest. 
The importance of the judge’s certification in the waiver is emphasized. Here, state failed to meet its burden to show the waiver in Hughes’ two prior misdemeanor convictions was knowing and intelligent. 
Reversed and remanded for resentencing based on recalculated criminal history score. 

Kansas Supreme Court has previously concluded the state does not have to prove criminal history to a jury beyond a reasonable doubt, and this rule applies to prior juvenile adjudications as well. 
Court does not revisit Hughes’ argument to the contrary. 

Statutes: K.S.A. 21-4711(a), -4715(c) 
STATE V. GILLEY– January 22, 2010
RENO DISTRICT COURT – AFFIRMED
COURT OF APPEALS – REVERSED
NO. 99,156 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2010/20100122/99156.pdf.

Facts: Gilley convicted on no contest pleas to three counts of forgery. Relying on two prior forgery convictions, district court imposed sentence for a third forgery conviction under progressive sentencing scheme in K.S.A. 21-3710(b)(4). 
When Gilley argued the two prior forgery convictions could not be counted in criminal history under K.S.A. 21-4710(d)(11), district court agreed and modified it to category G. In unpublished opinion, 
Court of Appeals vacated the sentence and remanded for sentencing with criminal history of E. Gilley’s petition for review granted on same issue raised in companion appeal, State v. Arnett, No. 99,508. 

Issues: Progressive sentencing and enhancement of penalties 

Held: Progressive sentencing scheme in K.S.A. 21-3710(b) and enhanced penalties provision in K.S.A. 21-4710(d)(11) are interpreted. When a defendant’s prior forgery convictions are used to increase the mandatory minimum sentence for the crime of conviction in the progressive sentencing scheme in K.S.A. 21-3710(b)(4), enhancing the applicable penalty for the primary forgery offense, the plain language of K.S.A. 21-4710(d)(11) precludes those prior convictions from being used to calculate the defendant’s criminal history score in the same case. 
Under facts of case, Gilley’s three forgery convictions in the present complaint could not serve as basis for her plea to Count I being a third conviction under K.S.A. 21-3710(b)(4). 

Statutes: K.S.A. 21-3710, -3710(a), -3701(a)(1), -3701(b), -3710(b)(1), -3710(b)(2)-(5), -4602(c), -4710, -4710(a), -4710(d)(11) 
STATE V. DALE– December 4, 2009
SALINE DISTRICT COURT – AFFIRMED IN PART, VACATED IN PART, AND REMANDED WITH DIRECTIONS
NO. 101,199 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/CtApp/2009/20091204/101199.pdf.

Facts: Dale pled guilty to vehicle burglary. He had two prior juvenile adjudications for nonresidential burglary. The presentence investigation (PSI) report indicated the special rule set forth in K.S.A. 21-4704(l)(2) (now at K.S.A. 2008 Supp. 21-4704[p]) was applicable since Dale had two prior juvenile adjudications for burglary. 
Dale filed an objection to the PSI report. He argued that his juvenile adjudications for burglary were improperly counted as convictions under K.S.A. 21-4704(l)(2). The district court overruled the objection, finding that Dale’s juvenile adjudications should be considered as convictions for the purposes of K.S.A. 21-4704(l)(2). 
The district court sentenced Dale to a prison term of 9 months with a post-release supervision term of 12 months, pursuant to the enhancement provision in K.S.A. 21-4704(l)(2). 
Had the special rule not applied, Dale’s sentence would have been 9 months’ probation. 

Issues: (1) Criminal history and (2) juvenile convictions 

Held: Court stated that whether a juvenile adjudication may or may not be treated the same as a criminal conviction for purposes of sentencing under our criminal code depends on the language and intent of the specific statue at issue. 
When the statute refers to convictions but excludes mention of adjudications, where other statutes refer to both terms, it is presumed the Legislature intended that adjudications be excluded from consideration as convictions. 
Court held that K.S.A. 21-4704(l)(2) refers to convictions and not adjudications. Had the Legislature intended juvenile adjudications to be counted as convictions for the purposes of enhancing a sentence it could have included adjudications when drafting the statute. 
By specifically excluding mention of adjudications, the Legislature has expressed its intention that adjudications not be considered as convictions under K.S.A. 21-4704(l)(2). 
Court held it was improper for the district court to consider Dale’s juvenile adjudications as convictions in order to enhance his sentence. 

Statute: K.S.A. 21-3715(c), -4603d(f), -4704(l)(2)
STATE V. YOUNGBLOOD– May 8, 2009

HARVEY DISTRICT COURT – REVERSED 
COURT OF APPEALS – REVERSED
NO. 96,850

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/supct/2009/20090508/96850.htm.

Facts: Youngblood convicted of drug charges including possession of hallucinogenic drugs as a second offense. Youngblood moved to dismiss that felony charge, claiming the prior municipal court conviction used to elevate the severity level of his current crime was unconstitutionally obtained without counsel or valid waiver. 
Trial court denied the motion in part by interpreting State v. Delacruz, 258 Kan. 129 (1995), as requiring actual service of jail time to trigger Sixth Amendment right to counsel, and Youngblood had only been placed on probation for the earlier misdemeanor possession charge. 
Kansas Court of Appeals affirmed the conviction in an unpublished opinion, finding state failed to establish a valid waiver of Youngblood’s right to counsel, but Delacruz was still good law after Alabama v. Shelton, 535 U.S. 654 (2002). 
Petition for review granted on two part issue: (1) whether Youngblood effectively waived his right to counsel in the municipal court prosecution, and if not, (2) whether the uncounseled municipal court conviction was unconstitutional so as to preclude its use to enhance the severity level of the crime in the subsequent prosecution. 

Issue: (1) Waiver of counsel and (2) use of uncounseled misdemeanor conviction 

Held: Under facts in case, Court of Appeals correctly found that state failed to carry its burden of proving that Youngblood was advised of his right to counsel and that a waiver of counsel was knowingly and intelligently made. 
Requirement in In re Habeas Corpus Application of Gilchrest, 238 Kan. 202 (1985), for waiver of counsel was not satisfied, and no written waiver form as suggested in Gilchrest was executed at the plea hearing. 

Youngblood’s conviction for felony possession of drugs is reversed. 
Court of Appeals’ reliance on isolated portion of Shelton is misplaced. Delacruz is discussed. 
Youngblood was entitled to counsel when the municipal court found him guilty and sentenced him to a prison term, even though the jail time was conditioned upon probation. 
The denial of that right to counsel rendered the uncounseled misdemeanor conviction in municipal court unconstitutional under the Sixth Amendment, thus it could not be collaterally used in district court for sentence enhancement. 

Statutes: K.S.A. 21-4710(a), 65-4162(a), -4162(a)(3); and K.S.A. 1994 Supp. 21-4711(a) 
STATE V. RIOJAS– March 27, 2009

SEDGWICK DISTRICT COURT – AFFIRMED
NO. 98,196

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/supct/2009/20090327/98196.htm.

Facts: Riojas convicted of felony murder and aggravated robbery in stabbing death of victim. On appeal he claimed trial court erred in: (1) admitting witness testimony that Riojas had stated he had cut people in the past; (2) allowing ten photographs of victim’s body, bloody shirt, and medical treatment; (3) sentencing Riojas based on criminal history not proved to jury beyond reasonable doubt; and (4) assessing Board of Indigents’ Defense Services (BIDS) application fee without considering ability to pay or burden it would impose. 
Issues: (1) Evidence of prior bad acts, (2) admission of photographs, (3) sentencing, and (4) BIDS application fee 

Held: No error in admitting witness’ statement. Riojas did not object to the witness’ statement, and no exception to contemporaneous objection rule applies in this case. Also, Riojas proceeded to discuss the statement during his own testimony, and may not now complain of action on appeal. 

No abuse of trial court’s discretion in its weighing of probative value of photographs against potential undue prejudice. Photographs did not distort factual premises for which they were offered, were not introduced for primary purpose of inflaming passion of jurors, and were not unduly repetitious or cumulative. 

Criminal history claim defeated by State v. Ivory, 273 Kan. 44 (2002), which remains good law.
State V. Hawkins, 285 Kan. 842 (2008), distinguished BIDS application fee from BIDS attorney fees. 
Because application fee remained unpaid at sentencing, no error to include unpaid fee in sentencing order without additional findings. 

Statute: K.S.A. 21-3401, -3427, 22-3601(b)(1), -4513, -4529, 60-401(b), -404, -407(f), -455 
STATE V. FISCHER– March 27, 2009

SEDGWICK DISTRICT COURT – AFFIRMED
NO 100,334

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/supct/2009/20090327/100334.htm.

Facts: Fischer convicted of two felonies. She appealed to challenge use of her juvenile adjudications in criminal history score because she had no right to a jury trial in those proceedings, and because prior convictions used to enhance her sentence had not been proven to a jury beyond a reasonable doubt. 
Appeal transferred to Supreme Court. 

Issues: (1) Appellate, jurisdiction, (2) juvenile adjudications, and (3) prior convictions 

Held: State's challenge to appellate jurisdiction is rejected. Issue raised is constitutional challenge to recognition of prior convictions and juvenile adjudications for criminal history scoring purposes. K.S.A. 21-4721(e)(2) grants authority to review that question in any appeal. 
State's focus on appellate review preclusion provision of K.S.A. 21-4721(c)(1) to the exclusion of appellate review authority granted in K.S.A. 21-4721(e)(2) is misplaced. 

Holding in State v. Hitt, 273 Kan. 224 (2003), remains valid for all juvenile adjudications, which were final on June 20, 2008, the date In re L.M., 286 Kan. 460 (2008), was filed, and may be included in an offender's criminal history score pursuant to Kansas Sentencing Guidelines Act (KSGA). 
Because Fischer's juvenile adjudications were final, they were "prior convictions" under Apprendi, and district court properly included them in Fischer’s criminal history scoring.  

Until the U.S. Supreme Court decides otherwise, KSGA procedure for calculating an offender's criminal history score does not violate the offender's right to due process or right to a jury trial under the Sixth or Fourteenth Amendments.
 Statutes: K.S.A. 2008 Supp. 38-2301 et seq., and K.S.A. 20-3018(c), 21-4703(q), -4721(c)(1), -4721(e)(2), 38-1656 
STATE V. LONG – March 20, 2009
FINNEY DISTRICT COURT – AFFIRMED
NO. 98,736

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2009/20090320/98376.htm.

Facts: Long pled no contest to possession of methamphetamine. Long challenged his criminal history, which contained three misdemeanors that were combined to create one person felony in his criminal history. 
Long claimed the misdemeanor convictions were uncounseled and he served jail time for them. After a hearing, the district court included the misdemeanors in Long's criminal history.
 Issue: Criminal history 

Held: Court stated that although the record on appeal was sparse, it appeared that Long was sentenced to jail based on his willful failure to pay his fines and court costs. 
There was no indication from the municipal court records that Long was ordered to serve any jail time as a result of his battery convictions. Rather, the municipal court never imposed a jail sentence upon Long for any of his convictions. 
It is true that Long would have never faced a contempt charge had he not been initially convicted of battery. But this does not mean that Long's battery convictions caused him to serve time in jail. If Long served any time in jail in either of his municipal court cases, the jail time was for being in contempt of court and not for the battery convictions. 
Court held the records from the municipal court as well as the testimony of the records clerk supported the district court's finding that no jail sentence was imposed on Long for his uncounseled misdemeanor convictions and Long's prior uncounseled misdemeanor convictions were properly included in his criminal history score.
 Statutes: K.S.A. 12-4106, -4405, -4510; and K.S.A. 21-3102, -4701, -4710(d)(11), -4711, -4715 
STATE V. BOGGS– November 21, 2007

MCPHERSON DISTRICT COURT – AFFIRMED IN PART, 
REVERSED IN PART, AND REMANDED
NO. 96,921

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2007/20071121/96921.htm.

FACTS: Boggs convicted of possession of marijuana and drug paraphernalia, based on pipe and residue found in pickup in which he was a passenger. Boggs insisted the evidence was not his, but during jail interrogation admitted to smoking marijuana a month ago. District court allowed that statement with a limiting instruction in this nonexclusive possession case. On appeal, Boggs claimed the trial court erred in admitting Boggs’ statement about prior marijuana use, and erred in using Boggs’ criminal history to calculate sentence without requiring prior convictions to be proven to a jury beyond a reasonable doubt.

ISSUES: (1) Evidence of prior crime and (2) criminal history in sentencing

HELD: Under State v. Gunby, 282 Kan. 39 (2006), which applies because this case was on direct appeal when Gunby was decided, K.S.A. 60-455 controls the admission of Boggs’ statement about prior marijuana use. 
Trial court erred in admitting this evidence to prove intent, knowledge, and absence of mistake or accident because Boggs smoking marijuana was dissimilar to the charged crimes, and Boggs completely denied the charged conduct.
 Criminal history Apprendi claim is defeated by State v. Ivory, 273 Kan. 44 (2002).

STATUTES: K.S.A. 2006 Supp. 65-4152 and K.S.A. 60-401(b), -407(b), -445, -447, -448, 
-455, 65-4162
STATE V. SCHOW – June 15, 2007

JOHNSON DISTRICT COURT – AFFIRMED
NO. 96,820

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2007/20070615/96820.htm.

FACTS: Schow pled guilty pursuant to plea agreement that in part recommended probation if eligible under the sentencing guidelines. Prior to sentencing, Schow objected to change in criminal history score that included additional adult felony aggregated from misdemeanor convictions found in prior Pre-sentencing Investigation (PSI) report. 
On appeal, Schow claimed district court abused it discretion in not allowing plea to be withdrawn because both sides were mistaken about criminal history score, and in making Schow disprove the misdemeanor convictions that Schow thought were incorrect.

ISSUES: (1) Plea withdrawal based on mutual mistake and (2) judicial notice of prior PSI report.

HELD: Mutual mistake of a defendant’s criminal history score, standing alone, is insufficient to justify withdrawal of plea. 
Here, no evidence that counsel was incompetent, that Schow was misled, coerced, mistreated, or unfairly taken advantage, or that his plea was not freely, fairly, and understandingly made. 
District court properly sentenced Schow on true criminal score. Mutual mistake of Schow’s criminal history score did not constitute good cause to withdraw his plea. 
Trial court is permitted to take judicial notice of a defendant’s PSI report filed in previous case without objection, instead of requiring state to produce evidence to establish disputed portion of criminal history.

CONCURRENCE AND DISSENT: (Malone, J.): Agrees no abuse of discretion in not allowing Schow to withdraw plea based on mutual mistake in Schow’s criminal history score. District court erred, however, in placing burden on Schow to disprove misdemeanor convictions alleged to be incorrect. District court should have required state to produce further evidence to prove existence of the misdemeanor convictions by preponderance of evidence.

STATUTES: K.S.A. 2006 Supp. 21-4714, -4714(f), -4715, -4715(a), -4715(c) and K.S.A. 21- 3715(a), -4714(f), -4724(c)(4)
STATE V. WOOLVERTON – June 8, 2007

JOHNSON DISTRICT COURT – AFFIRMED
COURT OF APPEALS – AFFIRMED
NO. 93,751

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2007/20070608/93751.htm.

FACTS: Woolverton convicted of criminal threat and telephone harassment. On appeal he claimed: (1) district court erred in admitting evidence of Woolverton’s prior conviction for criminal threat against the victim; (2) Kansas did not have jurisdiction over a call made in Missouri to person in Kansas; and (3) his statements to police in a stairwell outside his apartment should have been suppressed. Court of Appeals affirmed the conviction, 35 Kan.App.2d 478 (2006). Woolverton’s petition for review granted.

ISSUES: (1) Admission of prior conviction, (2) subject matter jurisdiction, and (3) suppression of statements

HELD: Because Woolverton did not introduce evidence to support his credibility, district court erroneously admitted Woolverton’s prior conviction for purpose of impeachment. 
Error was harmless under facts of case. Although Court of Appeals found merit to State’s new theory that the evidence was properly admitted independent of 60-455 to show a discordant relationship between Woolverton and the victim, that holding was later defeated by State v. Gunby, 282 Kan. 39 (2006).
Offense of criminal threat requires a communication, which involves both the declaration of a threat and the perception and comprehension of the threat. 
Both acts comprise the constituent and material elements of the offense. Kansas has subject matter jurisdiction over a charge for criminal threat if either one or both of those elements occurs in Kansas. 
Here, district court properly exercised subject matter jurisdiction over criminal threat offense charged against Woolverton, and state presented sufficient evidence to establish an element of the crime occurred in Kansas.

Record supports district court’s finding and conclusion that police interview of Woolverton did not constitute custodial interrogation. Additionally, even if admission of Woolverton’s statements was error, the error was harmless under facts of case.
 STATUTES: K.S.A. 2006 Supp. 21-3419(a), -3419(a)(1); K.S.A. 21-3104(2), 60-261, -410(b), -421, -455
STATE V. GAITHER – April 27, 2007
SEDGWICK DISTRICT COURT – AFFIRMED
NO. 93,489

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2007/20070427/93489.htm.

FACTS: Gaither convicted of attempted first-degree premeditated murder, first-degree felony murder, aggravated robbery, aggravated kidnapping, and felony obstruction of official duty. On appeal, he claimed (1) judicial misconduct during jury voir dire, (2) charges should have been severed into separate trials, (3) evidence of federal warrant against one victim should have been admitted, (4) evidence was admitted in violation of K.S.A. 60-455, (5) jury was erroneously instructed regarding K.S.A. 60-455 evidence, (6) jury should have been instructed to consider aggravated battery as a lesser included offense to attempted first-degree premeditated murder, (7) cumulative error denied him a fair trial, and (8) sentence was based on criminal history score not proven beyond a reasonable doubt to the jury.
 ISSUES: (1) Judicial misconduct, (2) joinder of criminal charges, (3) evidence in support of theory of defense, (4) admission of K.S.A. 60-455 evidence, (5) jury instruction for prior bad acts, (6) jury instruction on lesser included crime, (7) cumulative error, and (8) sentencing

HELD: Expectations for judicial conduct stated. Here, district court judge’s comments constituted judicial misconduct where she failed to control her temper and frustrations, declined to exercise control over her conduct and utterances, and allowed prospective jurors to embroil her in conflict. 
However, her apology and offer to excuse prospective juror’s purged taint of the misconduct. 
No prejudice to Gaither’s substantial rights.

Under facts, and compared to State v Barksdale, 266 Kan. 498 (1999), joinder did not violate K.S.A. 22-3202(1) because charges where of same or similar character. 
No support for claim that severance was mandated by his inability to testify about one of the crimes, and no merit to claim that joint trial on attempted murder and felony-murder charges allowed state to rely on propensity to commit crime in violation of K.S.A. 60-455.
 District court properly excluded evidence of federal warrant against one victim. 
Evidence was not relevant to material facts, and did not prevent Gaither from presenting evidence in support of general denial defense. 

Admission of evidence contrary to K.S.A. 60-455 was not preserved for appeal. 

No merit to argument that the limiting instruction of other crimes evidence did not restrict consideration of evidence to his attempted first-degree premeditated murder charge. 

Aggravated battery does not qualify as lesser-included crime of attempted first-degree murder under K.S.A. 2006 Supp. 21-3107(2)(a). 

No reversal for cumulative error where the only error did not deny a fair trial. 

Sentencing claim defeated by State v. Gonzalez, 282 Kan. 73 (2006). 

STATUTES: K.S.A. 2006 Supp. 21-3107(2)(a) and (b), -3301; K.S.A. 21-3401, -3414, 22-3601(b)(1), -3602(1), 60-401(b), -407(f), -455
STATE V. WALKER – March 23, 2007

SEDGWICK DISTRICT COURT – AFFIRMED
NO. 95,095

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2007/20070323/95095.htm.
FACTS: In drive-by shooting that killed 16 month old child, Walker convicted of first-degree felony murder and criminal discharge of firearm at occupied building. Conviction reversed based on trial court’s admission of statements Walker made to police after he had invoked right to counsel, 276 Kan. 939 (2003). Walker again convicted on retrial. 
He appealed, claiming (1) trial court should have suppressed all statements and evidence discovered as a result of police interrogation because statements were not voluntary and evidence was “fruit of poisonous tree,” (2) error to deny “motion to change judge,” (3) double jeopardy violation to sentence him for both felony murder and discharge of a firearm, (4) error to include juvenile adjudications in his criminal history, and (5) increased sentence for criminal discharge of a weapon was illegal and showed vindictiveness by judge.

ISSUES: (1) Motion to suppress, (2) change of judge, (3) double jeopardy in sentencing, (4) juvenile adjudication in criminal history, and (5) vindictive resentencing

HELD: Combined factors to be considered when determining voluntariness of a statement are stated and discussed against facts of case. 
Under totality of factors and circumstances of interrogation, Walker’s statement that he was driving the car was product of Walker’s free and independent will. 
No suppression of physical evidence discovered in car was required because trial court correctly found evidence would have ultimately or inevitably been discovered by lawful means.
 Procedure under K.S.A. 2006 Supp. 20-311d examined and applied. Nothing in record demonstrates trial court actually exhibited bias or prejudice at either of Walker’s trials.
Ruling on motion to change judge did not create reversible error.
 Double jeopardy claim considered even though raised for first time on appeal.

Double jeopardy does not attach to convictions under felony murder statute and felony discharge of a firearm at an occupied dwelling, even if charges arise from same conduct. Walker’s sentences for these convictions are not multiplicitous and do not violate right against double jeopardy.
 Use of prior juvenile adjudications in a defendant’s criminal history is not unconstitutional. No new case law or argument presented to disturb this precedent. 
District court explained that felony murder was incorrectly calculated as the primary crime in first sentencing.
This time, presumptive sentence for criminal discharge of firearm was greater because it was the base sentence. 
Any possible presumption of vindictiveness in sentencing was completely dissuaded by court’s clear and sound explanation. 

STATUTES: K.S.A. 2006 Supp. 20-311d, -311d(a)-(c), -311(c)(5), 21-3436(a), -3436(a)(15), -4219(b), -4704, -4720(b)(2) and (5); K.S.A. 21-3401(b), -4219, -4721(e), -4721(e)(1) and (3) 
STATE V. FEWELL – March 2, 2007
SHAWNEE DISTRICT COURT – AFFIRMED
NO. 95,041

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2007/20070302/95041.htm.

FACTS: Trooper stopped car and smelled marijuana. Driver (Fewell) stepped out of car as trooper requested, and admitted that passenger had smoked marijuana. Trooper searched passenger and discovered marijuana and cash. 
Trooper then returned to Fewell and arrested Fewell based on evidence obtained in patdown search. 
District court denied motion to suppress this evidence, and jury convicted Fewell of possession of drugs and drug paraphernalia, criminal use of weapons, and speeding. Fewell appealed, claiming trooper lacked probable cause for search, and that prosecutorial misconduct and cumulative error denied a fair trial. 
Fewell also claimed Apprendi error in prior convictions being included in criminal history score for sentencing.

ISSUES: (1) Probable cause for search, (2) prosecutorial misconduct, and (3) sentencing

HELD: District court properly denied motion to suppress. 
Under facts, where officer smells strong odor of burnt marijuana coming from inside of stopped auto; the driver admitted that his passenger had smoked marijuana in the car; and marijuana was found in possession of passenger, the officer had probable cause to search driver for possession of drugs.
These facts, coupled with exigencies of being alone with two suspects and real possibility of loss of evidence, support the warrantless search. 
Holding in State v. MacDonald, 253 Kan. 320 (1993), is extended to facts of this case.
 No showing that prosecutor violated order in limine precluding mention of specific evidence, or that questioning about redacted video evidence substantially prejudiced the defendant. No error to support cumulative error claim.
 Apprendi claim is defeated by Kansas Supreme Court precedent in State v. Ivory, 273 Kan. 44 (2002).

DISSENT (Green, J.): Issue of probable cause to search driver of car was extremely close and difficult in this case, and should have been resolved against state as not satisfying substantial burden of proving search was lawful.
Disagrees that MacDonald or State v. Thomas, 28 Kan.App.2d 70 (2001), are controlling or instructive. Kansas Supreme Court has not yet held that mere odor of marijuana emanating from a vehicle supports probable cause to search occupants of the vehicle. 

STATUTES: None
STATE V. HORTON – February 2, 2007
JOHNSON DISTRICT COURT – REVERSED
NO. 93,982

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2007/20070202/93982.htm.
FACTS: After case reopened in 2003, Horton convicted of felony murder for 1974 disappearance and death of 13 year old (Liz). Horton appealed, claiming error in admission, pursuant to K.S.A. 60-455, of testimony of 14-year-old (Joy) regarding 1974 incident involving Horton, chloroform, and sexual molestation. 
Horton also claimed error in admission of this testimony during the preliminary hearing.

ISSUE: Evidence of prior bad acts

HELD: State failed to establish Joy’s testimony was relevant to prove any disputed material fact. 
Error to allow Joy to testify without requiring sufficient similarity between disappearance and death of Liz and the prior bad act alleged by Joy. State v. Grissom, 251 Kan. 851 (1992), is factually distinguished. 
Under facts, error was not harmless, and insufficient evidence was presented at preliminary hearing to find probable cause to bind Horton over for trial. 
Horton’s conviction for felony murder is reversed, and complaint against him is dismissed.
Horton’s challenge to admission of other evidence is also examined, finding no error.

STATUTES: K.S.A. 2005 Supp. 22-2902(3); K.S.A. 22-3601(b)(1), 60-261, -401(b), -404, -455, -460(g); K.S.A. 1973 Supp. 21-3401, -3420(b), -3503

STATE V. MERRILLS– January 12, 2007
SEDGWICK DISTRICT COURT – AFFIRMED
NO. 95,117

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2007/20070112/95117.htm.

FACTS: Concurrent sentences imposed for a controlling 494-month term on Merrills’ conviction for aggravated robbery and attempted second-degree murder. 
In unpublished opinion, Court of Appeals reversed and remanded pursuant to Apprendi and Gould for resentencing on aggravated robbery conviction. 
At resentencing, court overruled Merrills’ objection to consideration of juvenile adjudications as criminal history for purpose of enhancing sentence, and imposed high presumptive sentence for aggravated robbery to run consecutively to unchanged second degree murder sentence for a controlling 308-month sentence. Merrills appealed claiming (1) use of juvenile adjudications violated Blakely v. Washington, 542 U.S. 296 (2004), and (2) imposition of consecutive sentences on remand was presumptively vindictive. 

ISSUES: (1) Juvenile adjudications and criminal history score and (2) resentencing vindictiveness

HELD: State v. Hitt, 273 Kan. 224 (2002), controls. Use of juvenile adjudications in determining criminal history score is appropriate notwithstanding fact that such adjudications are not routinely the result of jury trials. 

Under facts, where combined sentences imposed after remand for resentencing were less than original sentences, fact that the two sentences were run consecutively the second time as opposed to concurrently the first time does not show vindictiveness on part of sentencing court.

STATUTES: None
STATE V. RUIZ-REYES – January 12, 2007
RENO DISTRICT COURT– REVERSED AND REMANDED
NO. 95,056

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2007/20070112/95056.htm.

FACTS: Ruiz-Reyes arrested in 2000 on various Reno County drug charges including possession of cocaine with intent to sell. 
That case was indefinitely continued for resolution of charges in other counties. 
Based on his 2004 conviction in Ford County, Reno County amended its outstanding charge of possession of cocaine with intent to sell from a severity level 3 felony to a severity level 2 felony. 
District court denied Ruiz-Reyes’ objection to the enhanced classification. Ruiz-Reyes appealed. 

ISSUE: Crime severity level enhancement

HELD: Reversed and remanded for resentencing. Based upon plain language of K.S.A. 65- 4161(b), severity level of a defendant’s instant offense may not be enhanced based upon a prior conviction that did not occur until after commission of the instant offense.
State v. Bandy, 25 Kan. App. 2d 696 (1998), rev. denied 266 Kan. 1199 (1999), is distinguished.

STATUTES: K.S.A. 21-4710(a), 65-4160, -4160(c), -4161, -4161(b), -4161(c); K.S.A. 1997 Supp. 8-262(a)(1); and K.S.A. 1980 Supp. 21-4504(2)
STATE V. MOODY – October 27, 2006
SEDGWICK DISTRICT COURT – AFFIRMED IN PART, REVERSED IN PART, AND REMANDED WITH DIRECTIONS
COURT OF APPEALS – AFFIRMED IN PART AND REVERSED IN PART
NO. 92,248

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2006/20061027/92248.htm.
FACTS: Moody was charged in a complaint with driving under the influence (DUI) after having been previously convicted of DUI two or more times. Moody pled guilty. Just prior to the imposition of sentence, a third prior DUI conviction was added to Moody's criminal history. 
Moody acknowledged that she had three prior DUI convictions. Accordingly, the district court judge then sentenced Moody as a fourth-time DUI offender.
Moody appealed her sentence as a fourth-time DUI offender to the Court of Appeals. 
Rejecting a prior Court of Appeals panel’s jurisdictional analysis of the sentencing question, the Court of Appeals panel applied a due process analysis, found that due process had been afforded, and affirmed.

ISSUES: (1) DUI, (2) jurisdiction and, (3) Board of Indigent Defense Service (BIDS) fees

HELD: Court affirmed in part and reversed in part. 
Court held that because prior DUI convictions are not elements of the offense of DUI, prosecution of a complaint, which fails to indicate each prior offense is not jurisdictionally barred, but a defendant is entitled to due process of notice in the information or complaint of the severity level of the DUI offense being charged.
Court found that where a defendant with three prior DUI convictions receives notice in the complaint of the severity level of the DUI offense charged, is informed at the plea hearing of the maximum penalty for a fourth DUI offense, and prior to imposition of the statutory sentence admits she had three prior convictions, the defendant has been afforded due process and is appropriately sentenced as a fourth-time DUI offender, although the complaint alleged only “two or more” prior offenses. 
Court reversed and remanded the fees issue because a sentencing judge assessing fees to reimburse BIDS must consider on the record at the time of assessment the financial resources of the defendant and the nature of the burden that the payment of fees will impose.

DISSENT: Justice Luckert indicated she would not reach the due process violation, but would conclude that Moody abandoned this issue when seeking review of the Court of Appeals decision. However, J. Luckert adopted a different analysis on the due process issue if addressed.

STATUTES: K.S.A. 8-1567(g); K.S.A. 22-3201 and K.S.A. 2005 Supp. 22-3210(a)(2), -4513
STATE V. SNOW – October 27, 2006
JOHNSON DISTRICT COURT – CONVICTIONS AFFIRMED, SENTENCES VACATED, AND REMANDED FOR RESENTENCING
NO. 93,749

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2006/20061027/93749.htm.

FACTS: Snow, his brother, and Charles Miller broke into several stores in Johnson County and stole various items valued at over $60,000. The trio also stole a van valued at nearly $5,000 to assist in the thefts. When Miller was arrested, he confessed to these crimes and advised police of the other two as accomplices. Miller was given immunity. A jury convicted Snow of 15 felony counts of nonresidential burglary, theft and criminal damage to property, and four counts of misdemeanor criminal damage to property.

ISSUES: (1) Admission of evidence, (2) prosecutorial misconduct, (3) cumulative error, and (4) sentencing

HELD: Court affirmed Snow’s conviction, but remanded for resentencing.
Court held the district court did not err in admitting the telephone conversation between Snow and his bondsman. 
Court rejected Snow’s argument about lack of foundation because the phone monitor was competent to testify regarding the authenticity and correctness of the audio recording. 
Court held the trial court erred by not redacting references to Snow’s other bad acts from the audio recording, but that the error was harmless.
Court found the trial court did not abuse its discretion by allowing the state’s endorsement of a jail house witness on the eve of trial because Snow could not claim any surprise and the witnesses’ testimony was not critical for Snow’s conviction. 
Court agreed that the prosecutor’s comments on Snow’s right to a jury trial were outside the considerable latitude prosecutors are allowed, but that the comments were brief in the context of the trial and probably had little if any weight in the minds of the jurors when considered in light of the evidence presented. 
Court found no support for Snow’s claim that cumulative errors denied him a fair trial. 
Court held that Snow’s sentence violated the maximum sentence statutes and remanded for resentencing. 
Court briefly addressed the constitutionality of the aggravated factors statute, the nonstatutory aggravating factors, aggravated factors already included in the severity level of Snow’s crime, use of his criminal history, and the consecutive nature of his misdemeanor sentences.

STATUTES: K.S.A. 20-3018(c); K.S.A. 2005 Supp. 21-3701, -3715, -3720, 4636(f), -4716, -4719, -4720(b)(4), (c)(3); K.S.A. 2005 Supp. 22-3201(g), and K.S.A. 60-401(b), -455
STATE V. GONZALEZ – October 27, 2006
SEWARD DISTRICT COURT – AFFIRMED
NO. 91,469

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2006/20061027/91469.htm.
FACTS: Officer Schafer was on routine patrol and noticed a tan Lincoln with its headlights off, either parked or moving very slowly in an alley behind a Motel 9. He was suspicious because of recent burglaries and stopped in a nearby dirt road. 
Officer Schafer saw a Hispanic male, on foot, approach the Lincoln from behind and fire approximately four shots with a handgun into the Lincoln. The driver died, but the passenger, Heathman, survived his injuries. 
Heathman testified they had been flashed gang signs by the shooter and they were driving slowly in the alley intending to surprise the shooter and start a fight. 
Gonzalez was arrested for the shooting, but was released after two months for lack of evidence. 
Approximately two years later he was arrested in California for robbery and during an interview he gave details of the Kansas murder.

ISSUES: (1) Expert testimony, (2) confession, (3) self-defense instruction, and (4) sentencing

HELD: Court affirmed Gonzalez’s conviction. 
Court held the trial court did not err in excluding expert opinion based on California medical records that Gonzalez was incompetent to stand trial. 
Court concluded that Gonzalez’s California medical records were not properly authenticated, were not offered as an exception to the hearsay rule, and remained inadmissible hearsay. 
Court stated that while it was error to admit the unredacted videotape of Gonzalez’s interview where he described many additional crimes and civil wrongs, 
Court found the error not prejudicial in light of Gonzalez’s theory of self-defense and the trial court's limiting instruction. 
Court examined all the appropriate considerations and agreed with the trial court’s determination that Gonzalez’s confession was freely and voluntarily given. 
Court found no err by the trial court in not allowing a self-defense instruction. 
Court stated the evidence indicated that Gonzalez had every opportunity to escape, rather than to continue walking toward and shooting from behind at what Gonzalez allegedly believed to be the source of life-threatening danger. 
Court rejected Gonzalez’s argument that his criminal history must be submitted to jury and proved beyond a reasonable doubt, citing State v. Ivory, 273 Kan. 44. 
Court rejected Gonzalez’s arguments of cumulative error finding that the evidence against him was overwhelming.

STATUTES: K.S.A. 21-3211, -3301, -3401(a); K.S.A. 2005 Supp. 21-4219; K.S.A. 1997 Supp. 21-4704; K.S.A. 22-3601(b)(1); K.S.A. 38-1636(e); and K.S.A. 60-455, -456(b), -458, -460, -464, -465
STATE V. SMITH – September 15, 2006
SEDGWICK DISTRICT COURT – AFFIRMED IN PART, REVERSED IN PART, SENTENCE VACATED IN PART, AND REMANDED
NO. 94,758

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2006/20060915/94758.htm.

FACTS: Smith convicted of aggravated burglary and robbery. On appeal he claimed (1) convictions were multiplicitous, because they were based on same physical act of force; (2) insufficient evidence that he entered or remained in victim’s residence without authority; (3) fair trial denied when state failed to elect in aggravated burglary jury instruction whether he “entered into” or “remained” in victim’s residence without authority; (4) prosecutorial error in closing argument warranted a new trial; (5) error to require reimbursement to Board of Indigents’ Defense Service (BIDS) without considering ability to pay, financial burden of payment, and validity of fee; and (6) use of prior conviction to increase his sentence violated Apprendi v. NJ, 530 U.S. 366 (2000).

ISSUES: (1) Multiplicity, (2) sufficiency of evidence, (3) jury instruction, (4) prosecutorial error, (5) BIDS reimbursement, and (6) sentencing

HELD: Single act of violence test no longer applicable to multiplicity analysis. Under same- elements test in State v. Schoonover, 281 Kan. 453 (2006), Smith’s convictions were not multiplicitous. 
Under State v. Maxwell, 234 Kan. 393 (1983), sufficient evidence that Smith “entered into” victim’s residence without authority. 
This is an alternative means case. Although state concedes the “remaining within” alternative was not supported by the evidence, pursuant to State v. Dixon, 279 Kan. 563 (2005), evidence for alternative means of “entering into” was sufficient to support the conviction. 
Prosecutor’s misstatement to jury that Smith’s entry was authorized was not cured by jury instructions, and jury was likely confused about proper law to apply. 
Smith entitled to new trial on aggravated burglary conviction.
Trial court never considered Smith’s financial resources or the nature of burden that payment of fees would impose. Pursuant to State v. Robinson, 281 Kan. 538 (2006), case is remanded for resentencing in compliance with K.S.A. 2005 Supp. 22-4513. 

Apprendi claim is defeated by State v. Ivory, 273 Kan. 44 (2002).
STATUTES: K.S.A. 2005 Supp. 21-3107, 22-4513 and K.S.A. 21-3426, -3715, -3716
STATE V. RUSSELL – August 11, 2006
SEDGWICK DISTRICT COURT – AFFIRMED
NO. 94,757

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2006/20060811/94757.htm.

FACTS: Russell was convicted of aggravated battery and his presentence investigation report reflected a criminal history score of “B,” which included two prior person felonies. 
Russell challenged one of the person felony convictions of arson of an inhabited structure in California. At sentencing, during the hearing on the criminal history challenge, the state stated it had received information that Russell had pled guilty to the arson, but that he failed to appear for sentencing. 
The district court sided with Russell that the arson did not count in Russell’s criminal history, which moved Russell to a presumptive probation sentence. 
The court sentenced Russell to 29 months’ imprisonment and granted Russell probation for 24 months. Russell filed a notice of appeal, but before he docketed the appeal, the state filed a motion to reconsider the sentence and include the arson plea as a conviction in his criminal history. 
The district court reversed itself and included the arson in Russell’s criminal history and again sentenced him to 29 months’ imprisonment, but this time ordered him to serve his prison sentence.

ISSUES: (1) Sentencing and (2) criminal history

HELD: Court affirmed. Initially, the Court found Russell had not docketed his appeal so the district court had not yet lost jurisdiction to the appellate courts. 
Court held that the parties did not stipulated to the criminal history, and therefore an error in determining criminal history can subsequently be corrected by the district court. 
Court stated that Russell’s initial sentence based on an incorrect criminal history was illegal because it did not conform to the statutory provision in the character of punishment authorized. The district court was authorized to correct Russell’s illegal sentence at any time. 
The Court also stated the correction of Russell’s sentence was sound public policy in not requiring the state to appeal the original sentence rather than file a motion for reconsideration in the district court.

STATUTES: K.S.A. 21-4710, -4721(i) and K.S.A. 22-3504(1).
STATE V. BURTON – June 9, 2006
SEDGWICK DISTRICT COURT – AFFIRMED
NO. 94,432

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2006/20060609/94432.htm.
FACTS: Burton and Petitt followed Jason Vaughn to work after Vaughn had stopped at a bank and Burton and Petitt carjacked Vaughn’s car. Vaughn and a co-worker pursued Burton and found the car. When Burton and Pettit saw Vaughn they abandoned the car and jumped into another car. Vaughn said he saw objects being thrown from the vehicle, including Vaughn’s wallet. With the pursuit information, police apprehended Burton and found various forms of Vaughn’s identification and the cash he withdrew from the bank. Burton denied participation in the crime and that the money in his wallet was his own. Burton was convicted by a jury of aggravated robbery under a theory of aiding and abetting.

ISSUES: Did the district court err by incorporating the aiding and abetting language into the elements instruction for aggravated robbery? Was there sufficient evidence to support Vaughn’s conviction?

HELD: Court affirmed. 
Court held the jury instructions properly and fairly stated the law as applied to the facts in the case and Burton makes no argument to the contrary. 
Court stated the jury instructions clarified to the jury that Vaughn was being charged as an aider and abettor rather than as a principal actor in the crime. 
Court held the evidence was undisputed that Burton drove the getaway car from the scene of the robbery and that Burton had the exact amount of money in his possession that Vaughn withdrew from the bank. 
Court held there was sufficient evidence of Vaughn's guilt. Last, court held that his criminal history score does not need to be proven to a jury beyond a reasonable doubt and there is no evidence the Kansas Supreme Court is departing from this position.

STATUTES: No statutes cited.
STATE V. GOODSON – June 9, 2006
FORD DISTRICT COURT – AFFIRMED
NO. 92,662

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2006/20060609/92662.htm.
FACTS: On appeal, Goodson claimed his videotaped confession to police should have been suppressed as involuntary because he had ingested large quantity of methamphetamine and had been without sleep for days prior to arrest. Goodson also claimed district court erred in admitting evidence of gang affiliation as relevant to establish relationship between Goodson and other witnesses. 
Finally, Goodson claimed use of his prior convictions to enhance his sentence violated Apprendi.

ISSUES: (1) Suppression of statements, (2) evidence of gang membership, and (3) sentence

HELD: On record provided, which did not include the videotaped statements, substantial evidence supports trial court’s factual findings regarding the voluntariness of Goodson’s statements.
 Under totality of circumstances, confessions were knowingly and voluntarily given. No error in denying motion to suppress.

Admission of evidence of gang membership, and harmless error standard to be applied to the erroneous admission of such evidence, is discussed.
 Admission of gang evidence in this case was error, but error was harmless under facts.

Apprendi challenge is defeated by State v. Ivory, 273 Kan. 44 (2002), and State v. Lackey, 280 Kan. 190 (2005).

STATUTES: K.S.A. 22-3601(b)(1), 60-261, -401(b), -404, -407(f), -455
STATE V. POTTS – June 9, 2006
SEDGWICK DISTRICT COURT – AFFIRMED
COURT OF APPEALS – AFFIRMED IN PART AND REVERSED IN PART
NO. 92,018

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2006/20060609/92018.htm.

FACTS: Potts convicted of rape, aggravated criminal sodomy, criminal threat, and domestic battery. Court of Appeals reversed the criminal threat conviction, holding it was multiplicitous with rape or aggravated sodomy convictions, and rejected Potts’ claim that one domestic battery conviction was multiplicitous with rape or aggravated criminal sodomy. 34 Kan. App. 2d 329 (2005). Review granted on issues of multiplicity in state’s and Potts’ petitions for review.

ISSUES: Multiplicity and double jeopardy

HELD: Under facts and applying same elements test, neither criminal threat conviction nor domestic battery conviction were multiplicitous with rape or aggravated criminal sodomy convictions, and neither constituted a double jeopardy violation. 
Fact-based multiplicity analysis used by Court of Appeals was overturned in State v. Patten, 280 Kan. 385 (2005), and multiplicity/double jeopardy analysis in State v. Schoonover, 281 Kan. (2006), applies. 
Reversal of criminal threat conviction is reversed and that conviction is affirmed. Although its reasoning was not correct, 
Court of Appeals’ conclusion that domestic battery conviction was not multiplicitous with rape or aggravated criminal sodomy convictions is affirmed.

STATUTES: K.S.A. 2005 Supp. 21-3412(a) (1), -3419(a) (1), -3502(a) (1)(A) and K.S.A. 20-3018(b), -3506(a)(3)(A)
STATE V. SIESENER – December 23, 2005
(Published May 30, 2006)JOHNSON COUNTY DISTRICT COURT – AFFIRMED
NO. 93,188

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2005/20051223/93188.htm.

FACTS: District court considered Siesener’s out-of-state conviction in calculating Siesener’s criminal history score. Siesener appealed, claiming the suspended imposition of sentence in his Missouri case is equivalent to diversion in Kansas, and thus should not be included in his criminal history.

ISSUES: (1) Out-of-state conviction and (2) criminal history

HELD: Because Siesener pled guilty in Missouri before receiving his suspended sentence, substantial competent evidence supported trial court’s consideration of Siesener’s Missouri conviction for criminal history purposes. 
Constitutional attack on district court’s determination of criminal history without jury determining prior convictions beyond a reasonable doubt is defeated by State v. Ivory, 273 Kan. 44 (2002).

STATUTES: K.S.A. 2004 Supp. 21-3110(4); K.S.A. 2001 Supp. 21-4204(a)(3); K.S.A. 21- 4204(a)(3), -4710(d)(2), -4710(d)(11), -4711, -4721(e)(2).

STATE V. ELLIOTT – April 28, 2006
JOHNSON DISTRICT COURT – AFFIRMED; COURT OF APPEALS – AFFIRMED 
NO. 92,853

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2006/20060428/92853.htm.

FACTS: Elliott convicted in district court with driving on suspended license and DUI with two or more prior DUI convictions. Criminal history for sentencing included four prior DUI convictions in municipal court, each listed as misdemeanors. Prior to sentencing, Elliott challenged these four convictions. District court struck two from Elliott’s criminal history score, and convicted Elliott of felony DUI as fourth time offender. In unpublished opinion, Court of Appeals affirmed. State’s petition for review was granted.

ISSUES: Municipal DUI convictions in criminal history

HELD: District court correctly excluded, for sentencing purposes, two of Elliott’s prior municipal court DUI convictions on the ground that municipal court lacked subject matter jurisdiction. 
Municipalities do not have jurisdiction and may not prosecute third and subsequent violations of city ordinances for DUI because such violations are felonies under K.S.A. 8-1567. 

STATUTES: K.S.A. 2005 Supp. 8-1567 sections (a), (d)-(g), (m)(2) and (o)(1), 22-2902(3); K.S.A. 8-262, -1567, -1567(g), 12-4104, 21-4502(1)(b), 22-2601; and K.S.A. 1996 Supp. 8-1567

STATE V. DONALDSON – April 28, 2006
RENO DISTRICT COURT – REVERSED AND REMANDED WITH DIRECTIONS 
NO. 92,530

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2006/20060428/92530.htm.
FACTS: Donaldson was assigned a criminal history score of “B” due to his prior conviction for robbery, an adult person felony, and three convictions for omitting to provide for minor children, which were classified as adult person misdemeanors.
The three prior misdemeanor convictions were then scored as an adult person felony. 
Donaldson filed a motion to correct an illegal sentence arguing the district court applied an incorrect criminal history score to calculate his sentence. The district court dismissed the motion finding Donaldson failed to object to his criminal history classification. 

ISSUES: Err in denying motion to correct illegal sentence

HELD: Court reversed and remanded with directions. 
Court stated that Donaldson’s failure to object to his criminal history score merely prevented him from challenging the factual basis for the criminal history classification applied in the case. However, the court stated that no party can properly stipulate to an incorrect application of the law. 
Court held that it was unable to determine if the prior Oklahoma convictions for criminal nonsupport were properly classified as misdemeanors or felonies. 
Court held that under K.S.A. 2005 Supp. 21-4711(e), the facts required to classify out-of-state adult convictions and juvenile adjudications must be established by the state by a preponderance of the evidence.
Court remanded to the district court for a hearing to determine if the prior Oklahoma convictions were properly classified.
 STATUTES: K.S.A. 21-3605(a)(1), (7), -3608(a), (c), -4721(e); K.S.A 2005 Supp. 21-4711(a), (e), 4715(c); and K.S.A. 22-3504(1)

STATE V. SYKES – April 21, 2006
SEDGWICK DISTRICT COURT – AFFIRMED IN PART, REVERSED IN PART, REMANDED 
NO. 94,075

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2006/20060421/94075.htm.
FACTS: Sykes convicted of misdemeanor theft. In separate case, he was convicted of possession of cocaine with intent to sell after a prior conviction, and no drug tax stamp.
On appeal, Sykes claims district court erred in (1) not granting jury trial in misdemeanor theft case, (2) denying Sykes’ motions for new counsel where performance and significant communication problems were alleged, (3) denying motion to suppress statements Sykes made prior to Miranda warning, and (4) failing to instruct jury that it had to find Sykes possessed cocaine long enough to acquire stamp. Sykes also claimed the State failed to present evidence at trial of his prior conviction of sale of cocaine, but instead offered this evidence at sentencing. 
Sykes further claimed State failed to prove his criminal history after he objected to his criminal history score. 

ISSUES: (1) Jury trial, (2) motions for new counsel, (3) motion to suppress, (4) jury instruction on drug tax stamp charge, (5) sufficiency of evidence, and (6) criminal history score 

HELD: Although Sykes did not timely exercise statutory right to request jury trial, constitutional right to jury trial not abrogated because he faced more than six months imprisonment. 
State concedes the record does not show a knowing waiver of this constitutional right. Sykes entitled to new trial. 
Conviction reversed and remanded.
 No abuse of discretion in denying motions for appointment of new counsel. Nothing in record supports Sykes’ assertion of complete breakdown in communications with counsel. Case is closer than others, but no showing of justifiable dissatisfaction with appointed attorney. 
No error in denying motion to suppress. Sykes’ statements to police were voluntary and there was no interrogation. Officer not required to interrupt Sykes with Miranda warnings to prevent further incriminating statements.

Instructions on drug tax stamp charge were not clearly erroneous. Under facts, Sykes possessed the cocaine for sufficient length of time to affix tax stamps.
 Sufficient evidence at trial to support Sykes’ conviction. Sykes’ prior conviction of sale of cocaine was not an element of crime charged which State was required to prove at trial. State only required to prove the prior conviction at sentencing in order to enhance punishment for the new offense.
 Sykes’ general objection to 37 prior convictions was insufficient to shift burden of proof to State because Sykes failed to specify exact nature of the alleged error, and failed to provide written notice to State of his objection.

STATUTES: K.S.A. 2005 Supp. 21-4715, -4715(a), 22-3404(1); K.S.A. 79-5201 et seq., -5204(c) and (d), -5208
STATE V. ADAMS – April 7, 2006

GEARY DISTRICT COURT – AFFIRMED IN PART, REVERSED IN PART, AND REMANDED WITH DIRECTIONS 
NO. 93,640

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2006/20060407/93640.htm.

FACTS: Adams was the focus of a drug investigation. Green, a confidential informant, told Officer Todd Godfrey that he had purchase crack cocaine from Adams in the past.
Green called Adams from a hotel room to set up a drug buy. When Adams was outside the hotel room waiting for Green to come out, the police located Adams’ car and arrested him. Green did not testify at trial. Godfrey testified that Green could not be found and he believed Green was dead. The trial court admitted Green’s hearsay statements at trial. Adams was convicted of possession of cocaine, conspiracy to sell cocaine, attempted sale of cocaine, possession of hydromorphone, possession of marijuana, and two counts of possession of drug paraphernalia.

ISSUES: (1) Right to confront accuser, (2) prior crime evidence, (3) admission of evidence, (4) motion for new trial, (5) sufficiency of the evidence, (6) jury instruction, (7) sentencing, and (8) Apprendi

HELD: Court reversed Adam’s conviction for attempted sale of cocaine. 
Court stated there was no actual transaction since Adams was apprehended before it took place. There was an offer for such a transaction, but it came from Green. Green’s hearsay testimony was offered to satisfy an essential element of the crime of attempted sale of cocaine and without it, there was no evidence of a proposed sales transaction, which Adams could attempt to consummate. 
Court held Godfrey’s testimony of Green’s conversation with Adams violated Crawford and Adams’ conviction for attempted sale of cocaine conviction must be set aside and retried. 
However, the Court held that Adams’ conviction for conspiracy to sell cocaine was not dependent upon the admission of Green’s hearsay statements and the issue was not whether Green and Adams negotiated for the purchase and sale of cocaine, but whether there was an agreement to commit the crime and an overt act in furtherance of same. 
Court said the same analysis applied to the remaining convictions and they were similarly affirmed. 
Court held the trial court did not abuse its discretion in admitting Adams' prior convictions for possession of marijuana and possession and sale of cocaine as they demonstrated plan and intent.
Court held the video showing Adams engaged in a drug transaction over the telephone was admissible to demonstrate plan or modus operandi. 
Court found the trial court did not err in denying Adams’ motion for a new trial based on admission into evidence the transcript of his wife's prior testimony at the first trial along with a copy of court file in the witness intimidation case against his wife. 
Court stated that the better practice would have been for the trial court to read the transcript to the jury in open court, but that allowing the jury to read the testimony in the jury room did not violate Adams’ constitutional rights. 
Court held there was sufficient evidence to support the conviction that Adams had an agreement to engage in the sale of cocaine and drove his mother's car containing rocks of cocaine to meet a prospective customer to consummate a sale. 
Court also held there was sufficient evidence to establish that although Adams did not have exclusive possession of the contraband and paraphernalia, based upon his prior convictions, his proximity to the location where the drugs were found, and the proximity of his belongings to the drugs and paraphernalia, he knowingly and intentionally had control over them. 
Court found no cumulative err in Adams' issues involving his arrest warrants, the trial court's failure to give a unanimity instruction or a multiple-counts instruction. 
Court held the trial court properly used Adams’ prior sale of cocaine conviction to classify his conspiracy to sell cocaine as a severity level two offense.
Court rejected Adams’ Apprendi claim.

STATUTES: K.S.A. 21-3302; K.S.A. 60-420, -421, -455, -460(g) and K.S.A. 65-4161 

STATE V. ESCALANTE – March 31, 2006

SHAWNEE DISTRICT COURT – AFFIRMED 
NO. 93,256

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2006/20060331/93256.htm.

FACTS: Escalante's wife Nancy brought some clothes to the hotel where Escalante was staying. Escalante got into the car with Nancy as she was leaving claiming he needed a ride to the grocery store. As they approached the grocery store, Escalante told Nancy to keep driving to the country and he flashed a small kitchen or paring knife in his hand. 
Nancy drove into the Kmart parking lot and tried to get out of the car. Escalante pulled her back into the car and repeatedly stabbed her. Nancy escaped and was treated for minor cuts and released. Escalante was charged with aggravated kidnapping, aggravated battery, criminal threat and aggravated assault. 
A jury convicted Escalante of a lesser count of attempted aggravated kidnapping and then all the remaining charges. 
The trial court acquitted Escalante of the criminal threat and aggravated assault charges finding they merged into the aggravated battery conviction.

ISSUES: Are Escalante's convictions for attempted aggravated kidnapping and aggravated battery multiplicitous? Did the trial court err in not giving a unanimity jury instruction? Was Escalante's criminal history correct?

HELD: Court affirmed. 
Court held that Escalante's case did not present a situation of a single act of violence. The events clearly consisted of a continuous incident, but not multiplicitous as a single act of violence. 
Court found that due to the elements of aggravated kidnapping as charged in the case, had that crime been successfully completed, the aggravated battery would have merged with the aggravated kidnapping. However, here there was only an attempt, which did not require a completed aggravated battery, so the two crimes are not merged. 
Court also held that the trial court did not err not giving a unanimity jury instruction.
Court found this case was not one of multiple acts. 
Court held there was no possibility of jury confusion; because it was made clear what overt acts were charged and which supporting evidence that the state was relying upon in establishing each charge. 
Last, Court held all issues regarding Escalante's sentence were rendered moot because of his death.

DISSENT/CONCURRENCE: Judge Malone concurred with the majority on all issues except for a dissent on the conclusion that Escalante's conviction for aggravated battery did not merge with the conviction for attempted aggravated kidnapping. Judge Malone found the charges were multiplicitous.

STATUTE: K.S.A. 2005 Supp. 21-3107; and K.S.A. 21-3301, -3414(a)(1)(C), -3421

STATE V. WILSON – March 17, 2006

SALINE DISTRICT COURT – AFFIRMED IN PART, REVERSED IN PART, 
AND REMANDED 
NO. 93,648

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2006/20060317/93648.htm.

FACTS: Wilson convicted of forgery and attempted theft by deception, based on forged check presented to bank teller. Over defense objection, trial court allowed prosecutor to question police officer about statements made by person involved in making the check who gave damaging information against Wilson. That person was present during trial but was never called to testify. 
On appeal, Wilson claimed trial court erred in allowing this hearsay evidence, and claimed forgery and attempted theft by deception charges were based on same single act, and thus were multiplicitous.

ISSUES: (1) Hearsay, (2) multiplicity, and (3) criminal history and prior convictions

HELD: Error to admit hearsay statement of declarant who was present in courthouse during trial, but not called to testify. 
Error was not harmless under facts. Reversed and remanded for new trial.
Under “elements” test for determining multiplicity set forth in State v. Patten, 280 Kan. 385 (2005), crimes of forgery and attempted theft by deception are not multiplicitous.

Aprrendi sentencing claim, based on use of criminal history not proven to a jury beyond a reasonable doubt, is rejected.

CONCURRENCE AND DISSENT (Pierron, J.): Concurs with majority on hearsay question, but dissents on multiplicity. Under facts, single act in presentation of forged check with intent to wrongfully receive money cannot form basis for both charges.

STATUTES: K.S.A. 2003 Supp. 21-3710(a)(2) and K.S.A. 21-3107(2)(d), -3301, 60-460(a), - 460(i)(2)
STATE V. ROSS – February 3, 2006

SEDGWICK DISTRICT COURT – AFFIRMED 
NO. 92,478

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2006/20060203/92478.htm.

FACTS: Ross convicted of charges including first-degree murder. On appeal, he claimed trial court erred in admitting evidence that Ross fled to another state after the murder, and evidence that Ross was member of gang. Ross also claimed cumulative trial error, and argued criminal history score should have been proven to jury beyond reasonable doubt.

ISSUES: (1) Evidence of flight, (2) evidence of gang membership, (3) cumulative error, and (4) criminal history

HELD: Pursuant to State v. Walker, 226 Kan. 20 (1979), no error to admit evidence of flight.

Evidence of gang membership is admissible if relevant to establish motive for otherwise inexplicable act or to show witness bias. Although evidence in this case was prejudicial, it was highly probative for evaluating credibility of key defense witness.

No error for cumulative error claim.
Criminal history claim defeated by State v. Ivory, 273 Kan. 44 (2002).

STATUTES: K.S.A. 22-3601(b)(1), 60-401 et seq., -401(b), -404, -445, -455
STATE V. WILLIAMS – January 6, 2006

NORTON DISTRICT COURT– REVERSED AND REMANDED 
NO. 93,887

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2006/20060106/93887.htm.

FACTS: After revoking Williams’ probation, trial court ordered him to serve underlying sentence. Williams appealed, arguing trial court failed to consider placement at Labette Correctional Conservation Camp.

ISSUE: Sentencing

HELD: Williams’ crime and criminal history placed him in presumptive nonprison block on sentencing grid. K.S.A. 2004 Supp. 21-4603d (g) requires court to consider placement in Labette prior to revocation of Williams’ nonprison sanction of probation. Notwithstanding affidavit before trial court that Williams did not meet general eligibility criteria for Labette placement, it cannot be assumed trial court made the statutory consideration absent a clear indication on the record. 
Case remanded for trial court to note its consideration of Labette on the record.

STATUTES: K.S.A. 2004 Supp. 21-4603d(g).
STATE V. BROWN – December 23, 2005

WASHINGTON DISTRICT COURT – AFFIRMED IN PART, REVERSED IN PART, SENTENCE VACATED, CASE REMANDED 
NO. 92,413

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2005/20051223/92413.htm.

FACTS: Brown convicted of driving under influence of alcohol (DUI) and involuntary manslaughter while DUI. 
Brown appealed, claiming district court erred in (1) denying motion to dismiss on speedy trial claim, (2) not striking prospective juror (J.F.) for cause, and (3) failing to instruct jury on DUI as lesser included offense of involuntary manslaughter while DUI. Brown also contends (4) charges of involuntary manslaughter while DUI and DUI are multiplicitous which requires reversal of manslaughter conviction, (5) there was insufficient evidence to convict him of involuntary manslaughter while DUI because State failed to prove Brown's DUI was proximate cause of victim’s death, and (6) trial court erred in applying enhanced criminal history scoring provisions of K.S.A. 2002 Supp. 21 4711(c)(2) on Brown’s conviction for involuntary manslaughter while DUI.

ISSUES: (1) Speedy trial, (2) challenge for cause, (3) jury instruction, (4) multiplicitous charges, (5) sufficiency of evidence, and (6) sentencing

HELD: Under facts, delay from date judge granted defendant's motion for continuance of trial until rescheduled trial date was chargeable against the defendant for speedy trial purposes pursuant to K.S.A. 22 3402(1).

While it would have been safer to excuse J.F. from jury service in this case, no abuse of discretion by trial court or prejudice to Brown's defense. 
DUI is lesser included offense of involuntary manslaughter while DUI because all elements of K.S.A. 2004 Supp. 8 1567(a)(2) are identical to some of elements of K.S.A. 2004 Supp. 21 3442. Here, jury considered each charge separately and found Brown guilty of both. 
Although jury should have received lesser included offense instruction, there was no clear error requiring reversal. 

Charges of involuntary manslaughter while DUI, K.S.A. 2004 Supp. 21 3442, and DUI, K.S.A. 2004 Supp. 8 1567(a)(2), are multiplicitous. 
Brown’s conviction for DUI, the less severe offense, is reversed and sentence on that charge is vacated.

On evidence viewed in light most favorable to the state, rational jury could have found Brown guilty beyond a reasonable doubt. 

Under facts, special sentencing provision of K.S.A. 2002 Supp. 21 4711(c)(2) only applies to convictions for involuntary manslaughter while DUI of both alcohol and drugs. Brown's two prior DUI convictions were improperly scored as two person felonies, which resulted in an illegal sentence for involuntary manslaughter while DUI.
That sentence is vacated and case is remanded for resentencing. 

DISSENT (Greene, J.): Majority's construction and application of K.S.A. 22 3402 is inconsistent and contrary to Kansas authorities. Brown was not brought to trial within period required by K.S.A. 22 3402, and he should have been discharged from further liability for crimes charged.
 STATUTES: K.S.A. 2004 Supp. 8 1567(a)(2) and (3), 21 3107(2)(b), 3442, 22 3402(5)(c); K.S.A. 2002 Supp. 21 4711(c)(2); K.S.A. 21-4701 et seq., 22 3402(1), -3402(3)(c), -3410, 3410(2) sections (g), (h), and (i).
STATE V. HANKERSON – November 10, 2005

SEDGWICK DISTRICT COURT – AFFIRMED 
NO. 92,207

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2005/20051110/92207.htm.

FACTS: Hankerson convicted of kidnapping, aggravated burglary, and three counts of attempted first-degree murder. On appeal he claimed: (1) two of the three attempted murder charges for shooting at police officer were multiplicitous, (2) insufficient evidence supported the aggravated burglary conviction, (3) prosecutorial misconduct, and (4) error in calculating his criminal history score.

ISSUES: (1) Multiplicity, (2) sufficiency of evidence, (3) prosecutorial misconduct, and (4) criminal history

HELD: Multiplicity issue, raised for first time on appeal, is addressed. Under facts, each act of shooting at the officer stands as a separate incident.
Charges were not multiplicitous. 
Evidence clearly shows Hankerson entered into and remained in victim’s home intending to “confine” her and hold her as a shield or hostage. Rational factfinder could have found Hankerson guilty beyond a reasonable doubt. 

Two statements in prosecutor’s closing argument were outside latitude allowed for discussing evidence, but error was harmless under the facts.
 Criminal history claim is defeated by State v. Pennington, 276 Kan. 841 (2003) and State v. Ivory, 273 Kan. 44 (2002).

STATUTES: K.S.A. 21-3420(a), -3716
STATE V. FRANKLIN – October 21, 2005

SEDGWICK DISTRICT COURT– AFFIRMED IN PART AND REVERSED IN PART 
NO. 91,432

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2005/20051021/91432.htm.
FACTS: In the early morning hours, Robert Coleman, Mesia Green (Coleman's girlfriend), and Ebony Williams (Coleman's sister) were asleep in various rooms in the same house. Williams was awakened by a loud noise in the living room. Williams observed two people run out of the door with Green in pursuit. Green had been stabbed nine times in the back. She told officers that Franklin had stabbed her. Williams told officers he had seen Franklin running out of the house. Williams said that he had previously dated Franklin and that Franklin was jealous that Green was seeing Coleman. Franklin was charged with aggravated burglary, attempted first-degree premeditated murder or alternatively aggravated battery. At Franklin's trial, the state presented several text messages on Coleman's telephone allegedly sent from Franklin. Franklin presented alibi testimony that she was not in town the night of the stabbing. The jury convicted Franklin of attempted first-degree murder and aggravated burglary.

ISSUES: (1) Did the trial court abuse its discretion in admitting cellular telephone text messages into evidence? (2) Did the trial court abuse its discretion in admitting eyewitness identification evidence? (3) Was the eyewitness identification instruction erroneous? (4) Was there sufficient evidence to support the conviction for aggravated burglary? (5) Did the trial court prejudice Franklin by refusing to strike jurors for cause? (6) Did the trial court err in sentencing Franklin by not requiring the jury to determine her criminal history beyond a reasonable doubt?
HELD: Court affirmed in part and reversed in part.
(1) Court held the trial court did not abuse its discretion in admitting the cellular telephone text messages. Court stated the evidence was relevant to establish Franklin's intent when she stabbed Green and a declaration of what the sender had done. Court concluded the evidence reasonably implied that Franklin sent the text messages to Coleman and accordingly the messages could be admitted as an exception to the rule precluding the admission of hearsay for admission of parties;

(2) Court held there was not an impermissible one-person lineup shown to Green. Court stated that Green not only saw Franklin at the crime scene, Green also identified her assailant by name and knew Franklin's address. Court held that under the circumstances, showing Green a photograph of Franklin a few days later to make certain that Green and the police had the same person in mind was not a impermissibly suggestive lineup; 
(3) Court held the trial court properly gave the jury the PIK instruction for eyewitness identification; 
(4) Court reversed Franklin's conviction for aggravated burglary. Court held there was no evidence that Franklin lacked authority to enter the house. Court stated that even viewing the evidence in the light most favorable to the prosecution, the State's circumstantial evidence paled next to Franklin's testimony that she had authority to enter the house, coupled with the circumstantial evidence of her car in the garage and her clothing in the house; 
(5) Court stated that the State points out there was no proffer by Franklin that she was unable to remove a questionable juror for lack of peremptory challenges. Court held Franklin failed to show either an abuse of discretion in the trial judge's refusal to excuse the prospective juror for cause or prejudice from a jury that was not impartial;
 (6) Court rejected Franklin's argument that her sentence should not have been increased based on her prior criminal history as held in prior Kansas Supreme Court cases.

DISSENT: Justice Beier authored a dissenting in part opinion in support of sufficient evidence to uphold Franklin's conviction for aggravated burglary. Chief Justice McFarland and Justice Luckert joined Justice Beier's dissent.

STATUTES: K.S.A. 2004 Supp. 60-460(a), (g); K.S.A. 2001 Supp. 21-4704
STATE V. MOODY – October 14, 2005

SEDGWICK DISTRICT COURT – AFFIRMED 
NO. 92,248

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2005/20051014/92248.htm.
 FACTS: Moody was charged with felony DUI having been previously convicted of DUI two or more times. Moody plead guilty, but at the sentence hearing, the court observed that Moody's criminal history included three rather than two prior DUI convictions. The district court sentence Moody as a fourth-time offender.

ISSUES: Did the district court have jurisdiction to sentence Moody as a fourth-time DUI offender? Did the district court err in not considering Moody's financial resources before imposing reimbursement of BIDS attorney fees?

HELD: Court affirmed. Court stated the issue was one of due process rather than jurisdiction. 
Court stated the fact that Moody's third DUI conviction was not brought to light until sentence would appear to be impermissible at first blush. 
However, the Court held that Moody's sentence did not violate due process. 
Court stated that Moody's complaint alleged the proper crime classification and consequently, due process concerns were met. Moody also received notice of the severity level with which she was charged, as well as the maximum penalty for a fourth offense.
Court held that where a defendant with three prior DUI convictions receives notice in the complaint of the severity level of the DUI offense charged, and receives notice at the plea hearing of the maximum penalty for a fourth DUI offense, the defendant was appropriately sentenced as a fourth-time DUI offender, although the complaint alleged only "two or more" prior offenses. 
Court also affirmed the imposition of BIDS attorney fees. Court agreed with the rationale in State v. Robinson, 33 Kan. App. 2d 773, 109 P.3d 185 (2005) and held that the consideration of a defendant's financial resources at the time the assessment is enforced, rather than the time of assessment, provided an outcome consistent with the legislature's intent in K.S.A. 2002 Supp. 22-4513. 
STATUTES: K.S.A. 8-1567(f), (g); K.S.A. 21-4607; K.S.A. 22-3201; K.S.A. 2004 Supp. 22-3201(c) K.S.A. 2002 Supp. 22-4513; K.S.A. 2004 Supp. 22-4513; K.S.A. 22-4522

STATE V. MONTGOMERY – October 7, 2005

SHAWNEE DISTRICT COURT – REVERSED AND REMANDED 
NO. 92,767

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2005/20051007/92767.htm.
FACTS: 1996 conviction for aggravated robbery and attempted rape, with 194-month prison term for aggravated robbery as primary offense. Forty-one month sentence for non-base offense of attempted rape, but trial court indicated presumptive 162 month sentence if full criminal history applied. Aggravated robbery conviction reversed in 1999. In 2004, state filed motion to correct the 41-month rape sentence. District court denied the motion, finding 2000 amendment to K.S.A. 21-4720(b)(5), requiring remand for resentencing when a primary conviction is reversed, applied only prospectively. State appealed.

ISSUE: Retroactive application of 2000 amendment to K.S.A. 21-4720(b)(5)

HELD: Trial court’s denial of state’s motion is reversed. 2000 amendment was intended to clarify rather than change existing law. Retroactive application of 2000 amendment does not prejudice Montgomery’s substantive rights, and only results in Montgomery receiving sentence for attempted rape he would have received in 1997 had it been his only crime of conviction at the time. Although state could have filed motion sooner, it never waived or abandoned right to do so. Because Montgomery had not completely served 41 month sentence and had not been discharged from the Kansas Department of Corrections (KDOC) when state filed its motion, courts continued to retain jurisdiction over case while appeal was pending regardless of Montgomery’s current KDOC status.
 STATUTES: K.S.A. 2004 Supp. 21-4704(e)(2), -4720(b)(5) and K.S.A. 21-4701 et seq., -4720(b)(2), -4720(b)(5), 59-29a01 et seq.
STATE V. POTTS – September 2, 2005

SEDGWICK DISTRICT COURT – AFFIRMED IN PART, REVERSED IN PART 
NO. 92,018

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2005/20050902/92018.htm.
 FACTS: Potts convicted of rape, aggravated criminal sodomy, criminal threat, and domestic battery. Opinion sets forth domestic history between Potts and victim (V.H.). On appeal, Potts claimed (1) evidence of V.H.’s sexual history with her former husband should have been admitted, (2) error in jury instruction on criminal threat, and (3) conviction involved multiplicitious charges.

ISSUES: (1) Rape shield law, (2) jury instructions, and (3) multiplicity

HELD: No abuse of discretion in disallowing testimony about alleged rape of V.H. by former husband. 
Evidence of rape of victim by someone other than the defendant is protected sexual conduct under rape shield statute. Potts was allowed to introduce evidence of V.H.’s mental state during time leading up to Potts’ arrest, and during cross-examination V.H. admitted that former husband was abusive.
Disputed language in jury instruction was merely a definitional statement meant to inform jury on exact scope of word “threat” and was not clearly erroneous. Nothing in the instruction usurped jury’s right to make factual findings or weigh credibility of witnesses.

Criminal threat conviction is reversed. 
Under facts, that conviction is multiplicitous with convictions for either rape or aggravated criminal sodomy. Potts’ sentence and criminal history score are not affected by this reversal.
 Argument that State v. Ivory, 273 Kan. 44 (2002), was wrongly decided is rejected. 

STATUTES: K.S.A. 2004 Supp. 21-3107(2), -3412a, -3412a(1), -3502(a)(1)(A); and K.S.A. 21-3506(a)(3)(A), -3525(b)
STATE V. SEDILLOS – June 3, 2005

RILEY DISTRICT COURT – AFFIRMED; COURT OF APPEALS – AFFIRMED 
NO. 91,948

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2005/20050603/91498.htm.
 FACTS: Sedillos convicted on stipulated facts in bench trial of third offense of driving under influence (DUI). On appeal he claimed ex post facto and due process violations in counting prior DUI convictions that would have decayed after five years under previous law, and arguing legislature did not intend retroactive application of K.S.A. 2002 Supp. 8-1567. Court of Appeals affirmed the trial court, 33 Kan.App.2d 141 (2004). Sedillos’ petition for review granted.

ISSUES: (1) K.S.A. 2002 Supp. 8-1567(l)(3) and (2) due process and Ex Post Facto Clauses

HELD: K.S.A. 2002 Supp. 8-1567(l)(3) is interpreted. Under plain and unambiguous language in statute, 
Court of Appeals correctly concluded that all prior DUI convictions and diversion agreements, including those occurring before the enactment date, are considered

Ex post facto claim rejected in City of Norton v. Hurt, 275 Kan. 521 (2003). No denial of due process by use of prior convictions to enhance DUI sentence under K.S.A. 2002 Supp. 8-1567(l)(3). Stogner v. California, 539 U.S. 607 (2003), is factually and legally distinguished. 

STATUTES: K.S.A. 2004 Supp. 8-1567(m)(3); K.S.A. 2002 Supp. 8-1567 (a), -1567(f), -1567(l)(3); K.S.A. 2000 Supp. 8-1567(k)(1) and (3), -1567(l)(1) and (3); K.S.A. 21-4701 et seq.; K.S.A. 38-1601 et seq. (Furse 1993)
STATE V. DUHON – April 22, 2005

DOUGLAS DISTRICT COURT - AFFIRMED IN PART, REVERSED IN PART, REMANDED 
NO. 91,985

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2005/20050422/91985.htm.
 FACTS: Duhon convicted of attempted possession of a controlled substance, and delivery of a controlled substance. Facts included Green’s acceptance of package mailed by Duhon and postal workers’ alert to police about the package. On appeal Duhon claimed trial court erred in (1) not giving accomplice jury instruction, (2) not granting mistrial when Green commented on Duhon’s prior arrest, and (3) not granting Duhon’s motion to suppress evidence based on postal authorities’ seizure of package without reasonable suspicion of drug contents. Duhon also claimed speedy trial violation under Interstate Agreement on Detainers Act (IADA), and claimed use of prior history to assign criminal history was unconstitutional.

ISSUES: (1) Accomplice testimony, (2) comment on prior arrest, (3) motion to suppress, (4) Interstate Agreement on Detainers Act, and (5) criminal history

HELD: Although Green did not request drug shipment, she became an accomplice when she accepted package knowing its contents. The failure to give accomplice jury instruction prejudiced Duhon and requires a new trial. Conviction is reversed.

Under facts, trial court correctly refused motion for mistrial where Green’s statement was unsolicited by the State, jury was admonished, and there were no additional mention of Duhon’s prior arrest or convictions.

Under totality of circumstances, there was reasonable suspicion to warrant removal of package from mail stream. Narcotics package profile used by U.S. Postal Service is detailed. No error in denying Duhon’s motion to suppress.

No speedy trial violation dating from Duhon’s notice in compliance with IADA. His earlier communication with Douglas County did not start running the 180 days.

Criminal history claim is mooted by reversal and remand for new trial, and would be otherwise controlled by State v. Ivory, 273 Kan. 44 (2002).

STATUTES: K.S.A. 22-4401 et seq.

STATE V. POTTOROFF- August 20, 2004
SEDGWICK DISTRICT COURT - AFFIRMED
NO. 90,981

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2004/20040820/90981.htm.
FACTS: Pottoroff convicted and sentenced for failure to register as a sex offender. State appeals district court’s holding that prior conviction for attempted aggravated indecent liberties with a child must be excluded from criminal history because it was an element of the failure to register conviction. Pottoroff challenges appellate jurisdiction, arguing State did not adequately object or take exception to ruling for the purpose of appeal on a question reserved.

ISSUES: (1) Preservation of question on appeal and (2) failure to register as sex offender

HELD: Although better practice to preserve a question for appeal is for State to object or take exception after the court’s ruling, an argument presented by the State prior to the ruling may, as in this case, be adequate to preserve the question for jurisdictional purposes. Question reserved is one of statewide importance. 

A defendant is not an “offender” as defined under K.S.A. 2001 Supp. 22-4902 and has no duty to register under K.S.A. 2001 Supp. 22-4904 unless the defendant has been convicted of or adjudicated a juvenile offender for committing one of the referenced offenses. 
Accordingly, the conviction that creates the need for registration under the statutory scheme is necessarily an element of the offense of failure to register and cannot be counted in determining criminal history score. 
State’s appeal is denied.

STATUTES: K.S.A. 2001 Supp. 22-3602(b)(3), -4902, -4903, -4904, -4904(a)(1), -4904(b)(1); K.S.A. 21-4710(d)(11), -4721(e), 22-3602(b), -4903.
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