DNA
1STATE V. SALAS – July 10, 2009


2STATE V. LACKEY– June12, 2009


2STATE V. BELT– March 28, 2008


3STATE V. GLYNN – September 14, 2007


4STATE V. DENNEY – April 27, 2007


5STATE V. SMITH – September 16, 2005




STATE V. SALAS – July 10, 2009

SEDGWICK DISTRICT COURT – AFFIRMED
NO. 99,830 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/supct/2009/20090710/99830.htm.

Facts: Five years after Salas was convicted, he filed motion for DNA testing under K.S.A. 21-2512. 
District court denied the motion, finding the statute did not allow testing of person convicted of intentional second-degree murder. 
Court of Appeals affirmed in unpublished opinion. 
Supreme Court granted review on Salas’ claim that K.S.A. 21-2512 violates Equal Protection Clause because it allows testing of persons convicted of premeditated murder but not of persons convicted of substantially similar offense of intentional second degree-murder. 

Issues: Equal Protection and K.S.A. 21-2512 

Held: Equal protection claim fails. Expansion of DNA testing in State v. Denney, 278 Kan. 643 (2004), is distinguished. 
Crimes of premeditated first-degree murder and intentional second-degree murder are distinguished by the premeditation element. 
Salas failed to establish he is similarly situated to those who have a right to DNA testing under K.S.A. 21-2512. 

Statutes: K.S.A. 21-2512, -3401(a), -3401(b), -3402(a), -3502 

 STATE V. LACKEY– June12, 2009

SALINE DISTRICT COURT – AFFIRMED
NO. 100,890 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2009/20090612/100890.htm.

Facts: Lackey convicted of first degree murder and rape for crimes committed in 1982. 
On direct appeal, 280 Kan. 190 (2005), convictions affirmed and case remanded for resentencing. In 2007, Lackey filed pro se motion for DNA testing under K.S.A. 21-2512, arguing state presented incompetent DNA test results at trial. 
Trial court summarily denied the motion. Lackey appealed, claiming trial court erred in failing to conduct an evidentiary hearing on the motion. 

Issue: DNA Testing under K.S.A. 21-2512 

Held: K.S.A. 21-2512 is interpreted and applied. Bruner v. State, 277 Kan. 602 (2007), and Goldsmith v. State, 34 Kan. App.2d 789 (2005), are distinguished. 
Under facts of case, Lackey not entitled to appointment of counsel and an evidentiary hearing on his motion for DNA testing where the record conclusively established that testing of the DNA evidence could not produce noncumulative, exculpatory evidence. 

Statutes: K.S.A. 21-2512, -2512(a), -2512(a)(1)-(3), -2512(b), -2512(b)(1), -2512(c); and K.S.A. 21-3401(a), -3502 (Ensley 1981)
STATE V. BELT– March 28, 2008

MCPHERSON DISTRICT COURT – AFFIRMED
NO. 95,575

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/supct/2008/20080328/95575.htm.

FACTS: These cases test the sufficiency of the DNA descriptions in John Doe warrants arising out of a series of seven sexual assaults committed from 1989 through 1994 in McPherson, Saline and Reno counties. 
Belt sought to dismiss amended complaints once the error in DNA cataloging was discovered. 
He argued the original warrants were too vague and could not toll the statute of limitations. Judges in the various counties granted Belt's motions to dismiss ruling that the KBI lab's mislabeling constituted an "act of official negligence" resulting in an "impermissibly excessive" delay that violated Belt's Sixth Amendment right to speedy trial or that the John Doe warrants had failed to describe Belt with reasonable certainty and the autoradiographs were insufficient to cure the warrant's defects.

ISSUES: (1) DNA evidence and (2) sufficiency of warrant

HELD: Court held that an arrest warrant's or a supporting affidavit's inclusion of a unique DNA profile can qualify as a description by which a defendant can be identified with reasonable certainty; mere listing of DNA loci in the warrant or in a supporting affidavit cannot.

STATUTE: K.S.A. 21-3106, -3421, -3502(a)(1)(A), -3506, -3701, -3716; and K.S.A. 22-2304, -2511

STATE V. GLYNN – September 14, 2007

SEDGWICK DISTRICT COURT – AFFIRMED
NO. 93,413

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2007/20070914/93413.htm.

FACTS: DNA evidence from cheek saliva swabs obtained with a warrant supported Glynn’s conviction in separate and prior home invasion case. 
State v. Glynn, Appeal No. 93124 (April 6, 2007) (unpublished opinion), pet. for review filed. Same DNA evidence used to identify and convict Glynn of aggravated kidnapping, rape, and aggravated sodomy in present case. 
Glynn appealed, claiming district court erred in denying motion to suppress the DNA evidence as unlawfully obtained and exceeding scope of the warrant, and as violating Glynn’s right to privacy. 
Glynn also claimed error in district court’s denial of motion for change of venue, claimed charges were multiplicious because they arose out of a single act of violence, and claimed insufficient evidence supported the convictions.

ISSUE: (1) Use of DNA profile in separate case, (2) search and seizure issues, (3) venue, (4) multiplicity, and (5) sufficiency of evidence

HELD: Issue of first impression in Kansas. 
District court correctly denied motion to suppress. 
Once law enforcement has lawfully obtained a material sample and DNA profile there from, a defendant has no additional constitutional protected privacy in that evidence and it may be used in the investigation of other crimes for identification purposes in the same manner as fingerprint evidence may be used without the requirement of obtaining an additional search warrant in the case under investigation. 

No merit to fruit of poisonous tree argument. Manner of obtaining saliva sample was not unreasonable and did not exceed scope of warrant.

No abuse of discretion to deny motion for change of venue.

Charges in case were not multiplicious under State v. Schoonover, 281 Kan. 453 (2006).

Substantial competent evidence supports all convictions in this case.

STATUTES: K.S.A. 2006 Supp. 21-2511; and K.S.A. 22-2502(a).

STATE V. DENNEY – April 27, 2007
SEDGWICK DISTRICT COURT – AFFIRMED
NO. 95,495
For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2007/20070427/95495.htm.

FACTS: To avoid equal protection violation, DNA testing under K.S.A. 2003 Supp. 21-2512 extended to conduct like that in Denney’s offenses, State v. Denney, 278 Kan. 643 (2004). 
Case was remanded for trial court to determine whether Denney met remaining statutory qualifications for DNA testing. 
On remand, district court ordered testing of evidence for one of Denney’s criminal charges. Finding the test results were unfavorable to Denney, the district court dismissed Denney’s petition. 
Denney’s appeal was transferred to the Supreme Court. 

ISSUE: Postconviction DNA testing

HELD: Under facts of case, an actual controversy exists, which permits appellate review. Scheme for postconviction forensic DNA testing in K.S.A. 2006 Supp. 21-2512 is not the equivalent of a criminal prosecution. 
When the results of postconviction DNA testing are unfavorable to petitioner as described in K.S.A. 2006 Sup. 21-2512(f), the petitioner has no right to confront the individual who conducted the testing and no right to be present at any hearing where the test results are received by the court. 
Nor is the court’s acceptance of the report subject to the strict rules of evidence. District court’s dismissal of the petition is affirmed. 

STATUTES: K.S.A. 2006 Supp. 21-2512, -2512(c), -2512 (f) subsections (1), (2)(A), and (3); K.S.A. 2003 Supp. 21-2512; K.S.A. 20-3018(c), 22-3405, 60-1507(b).
STATE V. SMITH – September 16, 2005
LYON DISTRICT COURT – AFFIRMED 
NO. 92,570

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2005/20050916/92570.htm.
 FACTS: Smith convicted in 1986 of rape and aggravated sodomy. 
District court denied Smith’s motion for DNA testing under K.S.A. 2004 Supp. 21-2512, citing Smith’s guilty plea and failure to identify materials to be tested. Smith appealed.

ISSUE: DNA testing

HELD: Judgment affirmed notwithstanding district court error. A plea of guilty does not disqualify a defendant from seeking DNA testing pursuant to K.S.A. 2004 Supp. 21-2512, and specific allegations regarding nature and existence of biological evidence need not be made in a petition under that statute. 
However, no testing was warranted where identity of perpetrator of sexual conduct was never in dispute, and no possibility that DNA testing could assist in exculpating this defendant.

STATUTES: K.S.A. 2004 Supp. 21-2512, -2512(b)(1), -2512(c), 22-3210(d).
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