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STATE V. SNELLINGS – April 6, 2012

Reno district court – affirmed in part, vacated in part and remanded

no. 101,378

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2012/20120406/101378.pdf
Kentucky v. king - May 16, 2001

supreme court of the united states – reversed and remanded
No. 09-1272 
For full text of this opinion, go to http://www.supremecourt.gov/opinions/10pdf/09-1272.pdf.

FACTS:  Police officers followed a suspected drug dealer to an apartment complex. They smelled marijuana outside an apartment door, knocked loudly, and announced their presence. As soon as the officers began knocking, they heard noises coming from the apartment; the officers believed that these noises were consistent with the destruction of evidence. The officers announced their intent to enter the apartment, kicked in the door, and found King and others. They saw drugs in plain view during a protective sweep of the apartment and found additional evidence during a subsequent search. The Circuit Court denied respondent’s motion to suppress the evidence, holding that exigent circumstances—the need to prevent destruction of evidence—justified the warrantless entry. Respondent entered a conditional guilty plea, reserving his right to appeal the suppression ruling, and the Kentucky Court of Appeals affirmed. The Supreme Court of Kentucky reversed. The court assumed that exigent circumstances existed, but it nonetheless invalidated the search. The exigent circumstances rule did not apply, the court held, because the police should have foreseen that their conduct would prompt the occupants to attempt to destroy evidence. 

ISSUE: Search and seizure
HELD: (1) The exigent circumstances rule applies when the police do not create the exigency by engaging or threatening to engage in conduct that violates the Fourth Amendment. In this case, the Court held that police did not create the exigency by knocking on the door and announcing their presence, even if this action caused the occupants to attempt to destroy evidence. The Court’s opinion is that the conduct of the police prior to their entry into the apartment was entirely lawful, and they did not violate the Fourth Amendment of threaten to do so. (2) Assuming that an exigency existed in this case, there is no evidence that the officers either violated the Fourth Amendment or threatened to do so prior to the point when they entered the apartment. The Supreme Court declined to decide whether an exigency existed in this case, holding that this question is better addressed by the Kentucky Supreme Court on remand.

STATE V. THOMAS – January 21, 2011
GEARY DISTRICT COURT – REVERSED
COURT OF APPEALS – REVERSED
NO. 98,123 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2011/20110121/98123.pdf.

Facts: Officer Brown of the Junction City police department spotted a woman on the street he thought was L.N., who was under subpoena. The woman was Thomas, not L.N. However, Thomas agreed to provide information for a field interview card. When Thomas provided her address, Brown knew it was the address of prior drug incident. The interview was non-confrontational and the parties shook hands and said good-bye. As they walked away, Brown turned to Thomas asked her if she would answer a couple more questions. Thomas agreed. Brown told Thomas that he remembered the drug incident and Thomas denied involvement in that incident. When asked, Thomas said that she had used drugs and alcohol earlier in the day. According to Brown, Thomas did not appear to be under the influence of drugs. Thomas called for back-up. Brown asked if Thomas had drugs on her possession. Thomas eventually admitted to possessing two crack pipes, which she had found on the ground. Thomas was arrested. She waived her Miranda rights and made incriminating statements about her use of cocaine that evening and in the past. The district court denied Thomas’ motion to suppress all the evidence during the second encounter, finding it was voluntary. Thomas was convicted of possession of cocaine found in the crack pipes. 

Issues: (1) Motion to suppress, (2) consensual encounter and (3) speedy trial 

Held: Court found the district court erred in denying Thomas’ motion to suppress. Court held that Brown’s call for back-up, when combined with his other conduct, would convey to a reasonable person that he or she was not free to refuse to answer Brown’s question or otherwise terminate the second stage of the encounter. Before and after making the call, Brown repeatedly asked Thomas questions about her drug use and possession until she confessed. Court held that since the second encounter turned into an investigatory detention, the State needed reasonable and articulable suspicion of criminal activity. Court held that Brown was unable to articulate more that an inchoate and unparticularized suspicion or hunch that Thomas was involved in criminal activity. Court reversed both lower decisions and concluded the evidence was fruit of the poisonous tree and should have been suppress. Court calculated and assessed the time following arraignment and determined that the State was responsible for 179 days following arraignment, which was within the statutorily permitted speedy trial statute and Thomas was not denied a speedy trial. Court found that Thomas did not preserve her Sixth Amendment claim of confrontation by admitting a KBI forensic report without requiring the forensic examiner to testify. 

Statutes: K.S.A. 20-302b(a), -329, -3018(b); K.S.A. 22-2402, -3206(3), -3402(2); and K.S.A. 60-404

STATE V. ADAMS– June 4, 2010
COMANCHE DISTRICT COURT – AFFIRMED
NO. 101,392 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/CtApp/2010/20100604/101392.pdf.

Facts: Adams convicted of drug charges. On appeal, he claimed: (1) motion to suppress should have been granted because deputy’s search warrant affidavit overstated his knowledge of methamphetamine manufacturing process; (2) jury was given improper instruction regarding Adams’ testimony about prior drug use; (3) error to sentence for possession of lithium metal with intent to manufacture a controlled substance instead of lesser penalty provision of drug paraphernalia with intent to manufacture; and (4) error to sentence to higher sentence without proving criminal history to jury beyond a reasonable doubt. 

Issues: (1) Search warrant affidavit, (2) testimony of prior drug use, (3) sentencing for possession of lithium metal with intent to manufacture a controlled substance, (4) Apprendi sentencing claim 

Held: Trial court correctly denied motion to suppress. Franks v. Delaware, 438 U.S. 154 (1978), is analyzed and applied. 
Even without officer’s affidavit, there was a substantial basis to determine there was probable cause that methamphetamine was being manufactured at the residence. 
Officer’s affidavit did not contain material statements of deliberate falsehood or reckless disregard for the truth. 
Fact that officer used template in preparing the search warrant was not enough to constitute a material misrepresentation. 

Under facts, evidence of Adams’ drug usage to prove contemporaneous crime of manufacture of drugs was permissible, and a jury instruction to that effect was appropriate. State v. Boggs, 287 Kan. 298 (2008), is factually distinguished. 

K.S.A. 65-4150(c) and 21-4717(a)(1)(D) are analyzed and applied. Sentence was correct, and similar to State v. Dalton, 41 Kan. App. 2d 792 (2008). 
Apprendi claim defeated by State v. Ivory, 273 Kan. 44 (2002). 

Statutes: K.S.A. 2007 Supp. 65-4150(c), -4152, -4152(c), -4157(a)(3), -7006(a); K.S.A. 2006 Supp. 65-4152, -7006; K.S.A. 21-4171(a)(1)(D), -4721(e)(3), K.S.A. 60-455; and K.S.A. 65-4152(a)(3), -4152(c), -7006(a) 
STATE V. ANDELT– October 9, 2009

MARSHALL DISTRICT COURT – REVERSED AND REMANDED
COURT OF APPEALS – REVERSED
NOS. 98,665/98,699 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2009/20091009/98665.pdf.
Facts: Andelt, on parole for a Nebraska felony, convicted in Kansas on plea to possession of methamphetamine. Criminal history put Andelt in category for drug abuse treatment, but district court imposed prison term, citing K.S.A. 21-4603d(f). Andelt appealed, arguing district court erred in not sentencing him to nonprison sanction of drug abuse treatment under Senate Bill 123 as provided by K.S.A. 21-4729. Court of Appeals held it was reasonable to conclude the Legislature intended exceptions to K.S.A. 21-4603d(n)’s mandatory imposition of drug abuse treatment program. A sentencing court is not required to impose a nonprison sentence, even if such a sentence is presumed, in certain circumstances, such as when a new felony is committed while the offender is incarcerated and serving a sentence for a felony or while the offender is on probation, assignment to a community correctional services program, parole, conditional release, or post-release supervision for a felony. Court of Appeals found no reversible error in district court’s sentencing, and no appellate jurisdiction to further review Andelt’s nondeparture sentence. 

Issues: (1) Sentencing and (2) drug abuse treatment 

Held: Court concluded the plain language of K.S.A. 21-4729 and K.S.A. 21-4603d makes certified drug abuse treatment programs mandatory for individuals who qualify for such programs under K.S.A. 21-4729. A district court does not have discretion to sentence an offender otherwise qualifying for a drug abuse treatment program to imprisonment. 
Court held the district courts erred when the courts sentenced Andelt to 20 months’ imprisonment instead of appropriate terms of drug abuse treatment under K.S.A. 21-4729. 
Court reversed the judgments of the Court of Appeals and district courts with regard to Andelt’s sentences, vacated those sentences, and remanded to the district courts with directions to resentence Andelt to appropriate terms in a certified drug abuse treatment program under K.S.A. 21-4729 

Statutes: K.S.A. 21-4603d, -4603d(b)(1), -4603d(c), -4603d(d), -4603d(f), -4603d(f)(1), -4603d(I), -4603d(f), (n), -4703(q), -4705(a), (f), -4721(c)(1), -4722, -4729, -4729(a)(1), -4729(c), K.S.A. 22-3717(d)(1)(C), 65-4142, -4159, -4160, -4160(a), -4161, -4162, -4163, -4164
STATE V. CASEY– July 17, 2009

GEARY DISTRICT COURT – SENTENCE VACATED AND REMANDED FOR RESENTENCING
NO. 100,176 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2009/20090717/100176.htm.

Facts: Casey convicted of possession of cocaine, with presumptive sentence of probation subject to mandatory drug abuse treatment pursuant to K.S.A. 21-4729 and K.S.A. 21-4603d(n). Because Casey had been arrested while on felony bond, trial court instead sentenced him to prison term pursuant to K.S.A. 21-4603d(f)(3). Casey appealed. 

Issues: Interpretation of K.S.A. 21-4729, K.S.A. 21-4603d(f)(3), and K.S.A. 21-4603d(n) 

Held: Rules of statutory construction are discussed and applied, and legislative history is examined. Sentence is reversed, and remanded for resenting.
Legislature intended for nonprison sanction of certified drug abuse treatment for certain offenders under K.S.A. 21-460d(n) and K.S.A. 21-4729 to supercede the prison sanction outlined in K.S.A. 21-4603d(f)(3). Decision notes differing interpretation of K.S.A. 21-4603d(n) in State v. Andelt, 40 Kan. App. 2d 796 (2008) and State v. Andelt, Appeal No. 98,665 (2008)(unpublished), with petitions for review granted in both of those cases. 

Statutes: K.S.A. 2008 Supp. 21-4705(f), -4705(f)(1)-(2); K.S.A. 2008 Supp. 75-52,144; K.S.A. 21-4601 et seq., -4603d(a)-(m), -4603(f), -4603(f)(1), -4603(f)(3), -4603(g), -4603(n), -4608, -4705(f), -4729, -4729(c); K.S.A. 65-4160, -4162; and K.S.A. 2003 Supp. 21-4603d(g), -4603d(n), -4729 
STATE V. SUROWSKI– July 17, 2009

GEARY DISTRICT COURT– REVERSED AND REMANDED
NO. 100,121

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2009/20090717/100121.htm.

Facts: Surowski filed motion to dismiss felony charge of possessing a schedule II narcotic under K.S.A. 65-4107(b)(1)(N), arguing she only possessed Lortab, a schedule III narcotic under K.S.A. 54-4109(d)(4), which is a misdemeanor. District court dismissed the felony charge and invited state to refile. State appealed. 

Issues: Possession of Lortab as a felony or misdemeanor 

Held: Several statutes are examined and discussed. Lortab, which contains the narcotic hydrocodone, a schedule III drug listed in K.S.A. 65-4109(d), is not included among the drugs whose unlawful possession is classified as a misdemeanor under the controlled substance statutes. 
Under plain language of K.S.A. 2008 Supp. 65-4160(a), possession of narcotics is a felony. Because Lortab contains the narcotic hydrocodone, unlawful possession of Lortab is a proscribed felony under K.S.A. 2008 Supp. 65-4160(a). If the charge remains the same on remand, complaint must be amended to charge felony possession of the narcotic drug Lortab, a schedule III substance identified at K.S.A. 65-4109(d)(4), in violation of K.S.A. 2006 Supp. 65-4160(a). 

Statutes: K.S.A. 2008 Supp. 65-4160(a); K.S.A. 2006 Supp. 65-4160, -4160(a); K.S.A. 21-3701(a)(1); and K.S.A. 65-4107, -4107(b)(1)(N), -4109, -4019(b), -4109(c), -4109(d), -4109(d)(1), -4109(d)(3), -4109(d)(4), -4109(e), -4109(f), -4109(f)(1), -4109(g), -4113, -4160(a), -4162, -4164 
STATE V. BEE– May 22, 2009

LABETTE DISTRICT COURT – AFFIRMED
COURT OF APPEALS – AFFIRMED
NO. 97,677 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/supct/2009/20090522/97677.htm.
Facts: Bee convicted of drug charges in 2003, and fell in presumptive probation section of drug offense sentencing guidelines. In 2006, district court revoked probation and ordered Bee to serve the underlying sentence. Court of Appeals affirmed the revocation and sentence State v. Bee, 39 Kan.App.2d 139 (2008). Review granted to resolve apparent conflict between two statutory provisions relating to imposition of non-prison sanctions. 

Issues: K.S.A. 2003 Supp. 21-4603d(g) and K.S.A. 2003 Supp. 21-4729 

Held: Fundamental principles of statutory interpretation are stated and applied. An offender sentenced pursuant to K.S.A. 21-4729 who fails to participate in a drug treatment program is subject to immediate imposition of the underlying prison sentence once the district court has made the finding required by K.S.A. 21-4603d(n) of a pattern of intentional conduct demonstrating the offender’s refusal to comply with or participate in treatment. 
Consideration of placement in Labette Correctional Conservation Camp or other nonprison sanctions under K.S.A. 21-4603d(g) is not required. 
Statutes: K.S.A. 8-1599; K.S.A. 21-4603d(g), -4603d(n), -4729; K.S.A. 65-4152, -4160(a), -4162(a)(3); K.S.A. 79-5204; and K.S.A. 2003 Supp. 21-3716(f), -4603d(g), -4603d(n), -4729, -4729(f) 
STATE V. SCHUFF – March 13, 2009

SALINE DISTRICT COURT – AFFIRMED
NO. 100,356

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2009/20090313/100356.htm.

Facts: Schuff convicted of possession of marijuana, based on evidence discovered when officer smelled marijuana when he checked on safety of car that had been reported by a caller. On appeal, Schuff claimed the officer had no lawful justification to stop and approach the car, thus district court erred in denying Schuff’s motion to suppress evidence.
Issue: Public safety stop 

Held: Under facts of case, officer expressed specific and articulable facts for approaching Schuff’s vehicle for public safety concerns. 
Emergency doctrine for justifying a warrantless search is distinguished. State’s alternative argument that the stop was justified as a voluntary encounter is not addressed.
Statutes: None

STATE V. DAVISON– February 20, 2009

MCPHERSON DISTRICT COURT – AFFIRMED
NO. 99,673
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2009/20090220/99673.htm.

Facts: Davison stopped for failing to dim headlights, arrested for driving on suspended license, and placed in officer’s car. Second officer arriving at scene then searched Davison’s car as incident to the arrest and found drug evidence. Davison convicted of various drug charges and driving while suspended. On appeal, she claimed district court should have granted motion to suppress all drug evidence and statements obtained by a search that unlawfully exceeded the scope of K.S.A. 22-2501. She also claimed insufficient evidence supported her drug convictions. 

Issues: (1) Search incident to an arrest and (2) sufficiency of the evidence 

Held: Kansas cases applying K.S.A. 22-2501 and New York v. Belton, 453 U.S. 454 (1981), are examined. Kansas courts have continuously applied Belton to permit search under K.S.A. 22-2501 of a vehicle recently occupied by an arrestee as determined by application of factors in State v. Tygart, 215 Kan. 409 (1974). 
Under facts, search of Davison’s car did not exceed the permissible scope for such searches, and this was a valid search incident to arrest under K.S.A. 22-2501. No error in denying Davison’s motion to suppress. 

Sufficient facts support Davison’s convictions.
Dissent (Greene, J.): Disagrees with majority’s application of K.S.A. 22-2501. Would conclude Davison’s car was no longer within Davison’s immediate presence when search was conducted, and would reverse district court and direct fruits of the search be suppressed. 
Finds no guidance from prior case law on the precise issue framed in this appeal. 
The Kansas statute governing search incident to arrest applies, and rights protected by Kansas statute and constitution should not be confused with standards in Belton or its progeny. 

Statutes: K.S.A. 2007 Supp. 65-4161; K.S.A. 2006 Supp. 8-262, 65-412, -4152(a)(2); and K.S.A. 22-2501, 65-4162, 79-5201(c), -5208 

STATE V. BEAVER – February 13, 2009

CLAY DISTRICT COURT – AFFIRMED
NO. 100,241

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2009/20090213/100241.htm.

FACTS: Magistrate judge bound Beaver over on drug charges arising out of search of residence where Beaver was present. District granted Beaver’s motion to dismiss all charges for lack of probable cause, finding Beaver’s mere presence and proximity to the illegal drugs was not enough to establish constructive possession. State appealed. 

ISSUES: (1) Probable cause and (2) constructive possession 

HELD: District court is affirmed. Under facts of case, where illicit drugs were found in a residence and Beaver was nothing more than a social guest on the premises, his mere presence in the home and proximity to the illicit drugs were insufficient to show probable cause to believe he was in constructive possession of the illicit drugs. 
Constructive possession cases discussed and distinguished. 

STATUTE: K.S.A. 2006 Supp. 65-4152(a)(2) and (3), -4161(a)
STATE V. BOGGS – December 5, 2008

MCPHERSON DISTRICT COURT – REVERSED AND REMANDED
COURT OF APPEALS – AFFIRMED
NO. 96,921

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/supct/2008/20081205/96921.htm.

FACTS: Boggs convicted of drug charges related to discovery of glass pipe he denied was his in vehicle in which he was a passenger.
Court of Appeals reversed the convictions, holding the admission of evidence of Boggs’ prior possession of marijuana violated K.S.A. 60-455. 38 Kan. App. 2d 683 (2007). State’s petition for review granted on four issues: 
(1) whether K.S.A. 60-455 compliance requirement in State v. Gunby, 282 Kan. 39 (2006), decided after Boggs’ trial, applies; 
(2) whether Court of Appeals improperly applied de novo standard of review rather than abuse of discretion standard regarding admission of K.S.A. 60-455 evidence; 
(3) whether Court of Appeals erred in ruling that prior drug use is not a factor to be considered in a nonexclusive possession case; 
(4) whether Court of Appeals improperly reweighed witness credibility in finding error was not harmless.

ISSUES: (1) Application of Gunby, (2) standard of Appellate Review of Admission of K.S.A. 60-455 evidence, (3) admission of evidence of prior drug use, and (4) harmless error

HELD: Because this is Boggs’ direct appeal, his convictions are not yet final and Gunby governs the admission of evidence at issue in this case.
Court of Appeals correctly applied a de novo standard of review where key issue as to admissibility of Boggs’ past marijuana use turned on legal questions regarding materiality. Propensity evidence of Boggs’ prior drug was improperly admitted outside of Gunby safeguards. Because Boggs’ only defense was that he did not possess the glass pipe, element of intent and related elements of knowledge and absence of mistake or accident were not at issue and not material to resolution of Boggs’ case.
Recent unpublished Court of Appeals decisions, State v. Vogt, No. 96,660 (Dec. 14, 2007), and State v. Saunders, No. 94,672 (May 4, 2007), are inconsistent with Kansas Supreme Court case law. To the extent PIK Crim. 3d 67.13-D and past appellate cases suggest a defendant’s use of a controlled substance is automatically admissible as an exception to the specific mandates of K.S.A. 60-455, they are disapproved. 
A reviewing court considering a question of harmless error is required to make a determination as to whether the evidence admitted had a likelihood of changing the results at trial. 
Applying this standard, the admission of Boggs’ prior use of marijuana was not harmless. 
Case is remanded to district court for a new trial.

STATUTE: K.S.A. 60-261, -447, -455, 65-4152, -4162
STATE V. KIRK– November 21, 2008

MCPHERSON DISTRICT COURT – AFFIRMED IN PART, SENTENCE VACATED, AND REMANDED WITH DIRECTIONS
NO. 98,876

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2008/20081121/98876.htm.

FACTS: Melvin L. Kirk drove a vehicle with windows tinted darker than allowed by Kansas’ law. A highway patrol trooper stopped Kirk’s vehicle to perform a glass-transparency test that revealed Kirk’s windows had a transparency of only 4 percent, far below the minimum legal transparency of 35 percent. While investigating the window tint, trooper smelled marijuana and air fresheners from within the car. Based on that, he detained Kirk until a drug-dog could check further. Contraband was found, and Kirk was convicted of possession of cocaine with intent to distribute as a third offense and possession of marijuana with intent to distribute. The district court had denied his motion to suppress the contraband found in his vehicle.
ISSUES: (1) Motion to suppress and (2) subsequent drug conviction

HELD: Court stated that the district court made the factual finding that the trooper did smell marijuana odor coming from the vehicle, a finding that the trooper’s testimony certainly supports. 
Court held that based on the district court’s factual finding, the district court properly found that the trooper had probable cause to believe that drug laws had been violated, thus justifying a search of the vehicle’s passenger compartment. However, 
Court held that a conviction for possession of narcotics in violation of the former K.S.A. 65-4127a couldn’t be used as a prior conviction under the present K.S.A. 65-4161, which prohibits possession of narcotics with intent to sell or distribute. Only past convictions for possession with intent to sell or distribute may be used to enhance a sentence under K.S.A. 65-4161. 
Consequently, court vacated Kirk’s sentence and remanded with directions to resentence him for a severity level-2 drug offense.

STATUTES: K.S.A. 8-1522(a), -1749a; K.S.A. 22-2402; and K.S.A. 65-4127a, -4160, -4161
STATE V. ANDELT – November 21, 2008

MARSHALL DISTRICT COURT – APPEAL DISMISSED
NO. 98,699

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2008/20081121/98699.htm.
FACTS: Andelt, on parole for Nebraska felony, convicted in Kansas on plea to possession of methamphetamine. Criminal history put Andelt in category for drug abuse treatment, but district court imposed prison term, citing K.S.A. 21-4603d(f). Andelt appealed, arguing district court erred in not sentencing him to non-prison sanction of drug abuse treatment under Senate Bill 123 as provided by K.S.A. 21-4729.
 ISSUES: (1) Sentencing and (2) drug abuse treatment

HELD: Reading K.S.A. 21-4603d (n), it is reasonable to conclude the legislature intended exceptions to K.S.A. 21-4603d (n)’s mandatory imposition of drug abuse treatment program. 
A sentencing court is not required to impose a non-prison sentence, even if such a sentence is presumed, in certain circumstances, such as when a new felony is committed while the offender is incarcerated and serving a sentence for a felony or while the offender is on probation, assignment to a community correctional services program, parole, conditional release, or postrelease supervision for a felony. 
Here, no reversible error in district court’s sentencing, and no appellate jurisdiction to further review Andelt’s nondeparture sentence. Appeal dismissed. 

STATUTES: K.S.A. 21-4603d, -4603d(b)(1), -4603d(c), -4603d(d), -4603d(f), -4603d(f)(1), -4603d(i), -4603d(f), -4603d(n), -4705(f), -4721(c)(1), -4722, -4729, -4729(a)(1), -4729(c), 22-3717(d)(1)(C), 65-4142, -4159, -4160, -4160(a), -4161, -4162, -4163, -4164
STATE V. HUGHES– August 22, 2008

LYON DISTRICT COURT– REVERSED AND REMANDED
NO. 95,256

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/supct/2008/20080822/95256.htm.

FACTS: Hughes and Carapezza charged as co-defendants in 2004 homicide, and convicted in separate trials. On appeal, Hughes claimed the district court erroneously admitted evidence in violation of his constitutional rights and the rules of evidence. Same facts and similar issues in State v. Carapezza, decided this same date.

ISSUES: (1) Hearsay statements (2) drug usage, (3) prior unrelated forgeries, (4) expert testimony, (4) derivative-use immunity

HELD: Carapezza’s statements to officer were testimonial and admitted in violation of Hughes’ right of confrontation, but error was harmless under the facts. 
Her statements to cellmates and others were not testimonial thus Crawford claim fails, but no abuse of discretion in admitting jailhouse confessions as declarations against interest, and as excited utterances. 
District court erroneously admitted evidence of Hughes’ drug usage and addiction as res gestae without applying 60-455 analysis. Issue of first impression in Kansas, finding evidence of Hughes’ drug usage or addiction was relevant to establish motive, regardless of whether it was primary motive – money – or secondary motive – buying drugs.
Weighing probative value against its prejudicial effect no abuse of discretion in trial court’s admission of this evidence, and no real possibility of a different verdict if a limiting instruction had been given.
Hughes failed to preserve issue for appeal regarding bank manager’s testimony about checks Carapezza attempted to cash on a closed account. 
Expert testimony relating to propensity of cocaine addicts to commit violent crimes was not relevant, and was highly prejudicial under facts of case. This undermined Hughes’ right to a fair trial. 
Convictions are reversed. 
Hughes received use and derivative-use immunity to testify at inquisition held shortly after victim’s death. 
On remand, district court is directed to determine if State satisfies its burden of demonstrating that no part of its case was or will be derived from this immunized testimony. 

DISSENT AND CONCURRENCE (Luckert, J., joined by McFarland, C.J., and Nuss, J.)S: K.S.A. 22-3601(b), 60-261, -401(b), 407(f), -455, -456, -460, -460(d), -460(d)(2), -460(j)

STATUTES: K.S.A. 22-3601(b), 60-261, -401(b), 407(f), -455, -456, -460, -460(d), -460(d)(2), -460(j)
STATE V. CARAPEZZA– August 22, 2008

LYON DISTRICT COURT– REVERSED AND REMANDED
NO. 95,233

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/supct/2008/20080822/95233.htm.

FACTS: Carapezza and Hughes charged as co-defendants in 2004 homicide and convicted in separate trials. On appeal, Carapezza claimed the district court erroneously admitted evidence in violation of her constitutional rights and the rules of evidence. Same facts and similar issues in State v. Hughes, decided this same date. 

ISSUES: (1) Drug usage, (2) prior unrelated forgeries, and (3) expert testimony

HELD: District court erroneously admitted evidence of Carapezza’s drug usage as res gestae without applying 60-455 analysis. 
Issue of first impression in Kansas, finding evidence of Carapezza’s drug usage was relevant to establish motive, regardless of whether it was primary motive - money - or secondary motive - buying drugs. Weighing probative value against its prejudicial effect, no abuse of discretion in trial court’s admission of this evidence, and no real possibility of a different verdict if a limiting instruction had been given. 
Carapezza failed to preserve issue for appeal regarding evidence that she attempted to cash checks against a closed checking account.
 Expert testimony relating to propensity of cocaine addicts to commit violent crimes was not relevant, and was highly prejudicial under facts of case. This undermined Carapezza’s right to a fair trial. 
Convictions are reversed. 
Hughes received use and derivative-use immunity to testify at inquisition held shortly after victim’s death. 
On remand, district court is directed to conduct a renewed hearing to determine if state satisfies its burden of demonstrating that no part of its case against Carapezza was or will be derived from this immunized testimony. 

CONCURRENCE AND DISSENT (Luckert, J., joined by McFarland, C.J., and Nuss, J.): Disagrees with majority’s conclusion that erroneous admission of expert testimony requires reversal of Hughes’ convictions. 
This testimony made little difference, and evidence against Hughes was strong. Admission of this evidence did not deny Hughes substantial justice. 
Concur person in Carapezza’s position would have understood that her statements would be used against her in a court of law, thus her statements are not insulated from the hearsay rule by 60-460(j). 

STATUTES: K.S.A. 22-3601(b)(1), 60-261, -401(b), -404, -407(f), -455, -456
STATE V. DALTON – August 8, 2008

MIAMI DISTRICT COURT – AFFIRMED
NO. 99,111 – MOTION TO PUBLISH, OPINION FILED AUG. 8, 2008

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2008/20080808/99111.htm.

Facts: Dalton plead nolo contendre to one count of possession of red phosphorus with intent to manufacture methamphetamine. He was sentenced to a presumptive 49-month prison sentence. Dalton argued he should have been sentenced for possession of drug paraphernalia. 

Issues: (1) Sentencing and (2) methamphetamine 

Held: Court held that by removing the term “product” from the statutory definition of drug paraphernalia, the Legislature has communicated its clear intent that red phosphorous, a product listed in K.S.A. 2006 Supp. 65-7006(a), is not drug paraphernalia.
Court held that under K.S.A. 65-7003(l)(17), red phosphorus is a regulated chemical. A regulated chemical means a chemical that is used directly or indirectly to manufacture a controlled substance or other regulated chemical, or is used as a controlled substance analog, in violation of the Kansas Controlled Substances Act or the Kansas Chemical Control Act, K.S.A. 65-7003 et. seq. (KCCA). T
he fact that a chemical may be used for a purpose other than the manufacturing of a controlled substance or regulated chemical does not exempt it from the provisions of the KCCA. 
Court also clarified that the purpose behind K.S.A. 2006 Supp. 21-4717(a)(1)(D), the statute dealing with regulated chemicals, is to provide aggravating factors to be considered in determining whether there are substantial and compelling reasons for a departure sentence and not to provide definitions of terms used in the criminal code.
 Statute: K.S.A. 2006 Supp. 21-4717(a)(1)(D); K.S.A. 21-4721(e)(3); K.S.A. 2006 Supp. 65-4150(c), -7006(a); and K.S.A. 65-4150(c), -4152(a), (c), -4159, -7001, -7003(1)(17), -7006(a), (e), -7015 
STATE V. FEWELL– May 30, 2008

SHAWNEE DISTRICT COURT – AFFIRMED
COURT OF APPEALS – AFFIRMED
NO. 95,041

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/supct/2008/20080530/95041.htm.

FACTS: Fewell was stopped for speeding, detained, and eventually searched after officer first questioned passenger (Brown) about odor of burnt marijuana and arrested Brown based on evidence found in pat-down search. Officer then did pat-down search of Fewell, finding drug evidence. District court denied Fewell’s motion to suppress that evidence as fruit of an illegal search, based on State v. MacDonald, 253 Kan. 320 (1993). Fewell appealed, claiming (1) error to deny motion to suppress, (2) prosecutorial misconduct required reversal of his convictions, and (3) cumulative error denied him a fair trial. He also claimed the use of his criminal history to enhance severity level of his conviction at sentencing violated the Sixth Amendment. Court of Appeals affirmed in divided opinion, 37 Kan. App. 2d 284, finding smell of marijuana and officer’s experience in detecting marijuana provided probable cause for the search, and exigent circumstances justified the warrantless search of Fewell’s person. Dissent found the search was not supported by probable cause. Fewell’s petition for review granted.

ISSUES: (1) Motion to suppress and (2) prosecutorial misconduct 

HELD: Close case, but under totality of circumstances, which included more than odor of burnt marijuana, probable cause existed for the search of Fewell’s person. Fewell did not argue in petition for review that warrantless search was not justified by exigent circumstances. 
Prosecutorial misconduct claims appear to be evidentiary issues not objected to during trial. No prosecutorial misconduct found. Prosecutor did not question officer to elicit comments on Fewell’s credibility, and did not comment on excluded and redacted evidence. 
No merit to claim of cumulative trial error.
Supreme Court, federal circuit courts, and Kansas Supreme Court continue to hold that use of prior convictions for sentencing enhancement is constitutional. State v. Ivory, 273 Kan. 44 (2002), remains good law.

STATUTES: K.S.A. 21-4701 et seq., 60-261, -404
STATE V. STOWELL– May 16, 2008

RENO DISTRICT COURT – REVERSED AND REMANDED
COURT OF APPEALS – AFFIRMED
NO. 96,091

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/supct/2008/20080516/96091.htm.

FACTS: Stowell convicted of drug charges. District court denied Stowell’s motion to suppress evidence from traffic stop, finding the drugs on Stowell’s key chain inevitably would have been discovered when Stowell’s personal property was inventoried. In unpublished opinion, Court of Appeals reversed, concluding in part that State failed to demonstrate the inevitability of the discovery. State’s petition for review granted.

ISSUES: Inevitability doctrine

HELD: Under facts of case, the inevitable discovery doctrine cannot convert unlawfully obtained evidence into admissible evidence because prosecution failed to establish the evidence ultimately or inevitably would have been discovered by lawful means. 
District court’s judgment is reversed. 
Case is remanded.

STATUTES: K.S.A. 8-1573(a), 20-3018(b), 22-2901, -3602(e)
STATE V. POULTON – April 4, 2008

RENO DISTRICT COURT– REVERSED AND REMANDED
COURT OF APPEALS– AFFIRMED IN PART AND REVERSED IN PART
NO. 95,353

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/supct/2008/20080404/95353.htm.

FACTS: Poulton convicted on various drug charges after district court denied Poulton’s pretrial motion to suppress evidence from two searches of Poulton’s home. Court of Appeals found first search was illegal and reversed the convictions based on that search; it affirmed the convictions based on second search without addressing issue of whether evidence obtained constituted fruit of poisonous tree because Poulton failed to preserve that issue for appeal. 37 Kan. App. 2d 299 (2007). Poulton’s petition for review granted.

ISSUES: Consideration of new issue on appeal

HELD: Challenge to evidence obtained in second search satisfies one or more of the three exceptions for considering new issues on appeal. 
Convictions based on second search are vacated and matter is remanded for hearing to determine whether evidence based on that search should be suppressed as fruit of poisonous tree in light of appellate courts’ determination that first search was illegal.

STATUTES: K.S.A. 20-3018(b), 21-3110(7), -3701, -3715, -3715(a), -3715(b), -3716; and K.S.A. 21-3716 
STATE V. COOPER– March 28, 2008

CLAY DISTRICT COURT – AFFIRMED
COURT OF APPEALS – AFFIRMED
NO. 95,633

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/supct/2008/20080328/95633.htm.

FACTS: Cooper was charged with five felonies relating to manufacturing, possessing, and conspiring to manufacture and possess methamphetamine. Cooper pled guilty to one count of manufacturing methamphetamine, in exchange for the dismissal of the four remaining felony counts. In order to provide a factual basis for Cooper's plea, the state proffered evidence that law enforcement officers had discovered in Cooper's possession empty blister packs of ephedrine products, an empty coffee filter with methamphetamine residue, and a half-gallon container with approximately 3 inches of fluid that smelled strongly of starting fluid. Based on these proffered facts, the district court accepted Cooper's plea and convicted him of manufacturing methamphetamine. Pursuant to McAdam, the district court sentenced Cooper as though he had been convicted of a severity level 3 drug felony, imposing a 22-month prison sentence. Cooper appealed his sentence to the Court of Appeals, arguing that he should have been sentenced for a level 4 drug felony. The Court of Appeals affirmed Cooper's sentence.

ISSUE: Manufacturing methamphetamine

HELD: Court held that manufacturing methamphetamine under K.S.A. 65-4159(a) is not identical to using drug paraphernalia to manufacture methamphetamine under K.S.A. 65-4152(a)(3). 
Court stated that the Legislature has designed statutes that more severely punish someone who manufactures methamphetamine and that also allow an additional, but less severe, punishment because the person possesses drug paraphernalia used to manufacture methamphetamine. 
The possibility of cumulative punishments for the same conduct is a policy decision for the Legislature that should not be undercut by this court. Moreover, the legislative intent directs the discretion of the prosecutor. 
While the prosecutor may choose to charge an accused under both statutes, that decision would be based on evidence that there was a manufacture and that the accused possessed paraphernalia.

STATUTE: K.S.A. 65-4152(a)(3), -4159(a), -4161(a)

STATE V. MOSES– December 21, 2007

DOUGLAS DISTRICT COURT– REVERSED AND REMANDED
NO. 96,897
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2007/20071221/96897.htm.

FACTS: Moses entered into diversion agreement on charges of forgery and misdemeanor possession of marijuana. Later on stipulated facts, district court revoked diversion and found Moses guilty of both charges. Moses appealed, claiming the diversion agreement was invalid and unenforceable because it lacked a waiver of his right to a preliminary hearing as required by K.S.A. 22-2909(a). 

ISSUES: (1) Compliance with K.S.A. 22-2909(a) and (2) effect of noncompliance with K.S.A. 22- 2909(a)

HELD: Term “shall” in K.S.A. 22-2909(a) is mandatory rather than directory. While statute lacks negative language and does not specify penalty or other consequence for noncompliance, strict compliance is essential to preserve rights. Requirement that the defendant specifically waive certain rights is not simply a technical or procedural requirement, but is a condition required for formation of an enforceable diversion agreement. Because diversion agreement in this case did not contain a specific waiver of Moses’ right to a preliminary hearing, the agreement was invalid and unenforceable. 
No Kansas Supreme Court case addresses failure to comply with K.S.A. 22-2909(a). Petty v. City of El Dorado, 270 Kan. 847 (2001), is distinguished. Under circumstances of case, diversion agreement was invalid, thus district court erred in trying Moses based on stipulated facts in the agreement. 
Convictions are reversed and case is remanded for Moses to be placed in same position he would have been absent the diversion agreement.
 STATUTES: K.S.A. 22-2909(a), 65-4162(a)(3); and K.S.A. 2003 Supp. 21-3710(a)(1)

STATE V. RAIBURN– November 30, 2007

ELK DISTRICT COURT – APPEAL DISMISSED
NO. 95,908

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2007/20071130/95908.htm.

FACTS: Raiburn was found guilty of possession of marijuana and received a probation sentence. Raiburn appealed his conviction. During his appeal, Raiburn absconded from probation and his whereabouts are unknown.
 ISSUE: Fugitive disentitlement doctrine

HELD: Court stated that an appellate court has the discretion to refrain from addressing issues brought by appellants who, because of their fugitive status, will not be affected by any judgment the court may issue. 
Court held that in a case where the appellant has absconded, an appellate court will dismiss the appeal. 
STATUTES: None
STATE V. MOFFIT – September 7, 2007
SALINE DISTRICT COURT – AFFIRMED
NO. 96,452

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2007/20070907/96452.htm.

FACTS: Pursuant to a plea agreement, Moffit convicted of conspiracy to unlawfully manufacture methamphetamine. Over state’s objection, district court granted a dispositional departure and placed Moffit on probation. State appealed on question reserved.

ISSUE: Applicability of K.S.A. 65-4159(b) to persons convicted of conspiracy to unlawfully manufacture methamphetamine

HELD: Question reserved is one of first impression. Rules of statutory construction are stated and applied. K.S.A. 65-4159(b) does not prohibit a sentencing judge from granting probation to a defendant convicted of conspiracy to unlawfully manufacture methamphetamine in violation of K.S.A. 21-3302(a) and K.S.A. 65-4159(a).

STATUTES: K.S.A. 2006 Supp. 22-3602()(3); and K.S.A. 21-3301, -3301(d), -3302 sections (a) and (d), -4721(a), 65-4107(d)(3), -4150(a), -4159 sections (a), (b), and (d)
STATE V. CHILSON– August 24, 2007

JACKSON DISTRICT COURT– REVERSED AND REMANDED
NO. 96,418

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2007/20070824/96418.htm.

FACTS: Chilson’s father called police upon finding marijuana in house he shared with son, and upon Chilson becoming angry and flushing the marijuana. Police responded and separated Chilson and father according to domestic disturbance protocol. Police arrested Chilson after father consented to search of house and trace amounts of marijuana were found in toilet. District court denied Chilson’s motion to suppress that drug evidence, but later granted the motion pursuant to new Supreme Court case, Georgia v. Randolph, 547 U.S. 103 (2006). State filed interlocutory appeal.

ISSUE: Co-occupant’s consent to search

HELD: Cases in other jurisdictions applying Randolph are examined. Under facts of case, absent evidence that Chilson expressly objected to the search, or that officers specifically removed Chilson from the home for the sake of avoiding a possible objection, father’s consent satisfied the consent exception to Fourth Amendment’s prohibition against warrantless searches and seizures.

STATUTES: K.S.A. 22-3216, -3603

STATE V. LATURNER – July 27, 2007

CHEROKEE DISTRICT COURT – REVERSED AND REMANDED
NO. 96,086

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2007/20070727/96086.htm.
FACTS: Laturner was convicted of possession of methamphetamine and drug paraphernalia for possession of four zip lock baggies where three of the four baggies contained methamphetamine. At trial, Laturner objected to a lab report on the four baggies arguing admission of the testimony of the forensic scientist who wrote it was erroneous because the report was not clear as to which baggies tested positive for methamphetamine and the certificate of analysis did not explain what test equipment was used. The district court overruled Laturner's objection. 

ISSUE: Right of confrontation

HELD: Although Laturner failed to object at trial and the motion in limine did not specifically mention the right of confrontation, the court considered the issue to prevent the denial of a fundamental right.
Court held that the forensic scientist who prepared Laturner's lab report was a witness; the statements in her lab report were testimony; and she knew when preparing the report that it would be used by the State at Laturner's trial to prove he committed the crime of possessing methamphetamine. 
Court stated that K.S.A. 2006 Supp. 22-3437(3) restricts the objections a defendant can assert to the admission of a lab report, requires the defendant to assert an objection or waive the right of confrontation, and gives the district court the authority to evaluate the defendant's objections. 
Court held there is no doubt that this portion of K.S.A. 2006 Supp. 22-3437 undermines a criminal defendant's Sixth Amendment right of confrontation.
Court nullified the offending language in the statute. 
Court held there was still an existing workable procedure remaining in the statute. The state in a criminal case shall provide the 20-day notice of intent to offer into evidence the certificate containing the lab test results as required by the statute. The state, or the court on it own motion, then may schedule a pretrial hearing to determine whether it is necessary to present a witness at trial to vouch for the exhibit and testify about it or whether the defendant voluntarily chooses to waive the right of confrontation. 
Court found no error in the jury instructions and use of his criminal history in sentencing. 

STATUTES: K.S.A. 22-3437, -3438
STATE V. KELLEY – July 27, 2007

BROWN DISTRICT COURT– AFFIRMED IN PART AND REVERSED IN PART
NO. 96,181

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2007/20070727/96181.htm.

FACTS: Sheriff's deputies posted signs for "Drug dog working ahead" and "Narcotics Officers working ahead" on a Kansas highway. While approaching the stop, officers saw Kelley lean over toward the passenger's side of his car and began moving around frantically. Kelley's car drifted left of center. The drug dog alerted to the front passenger's side door of Kelley's car. When officers directed Kelley to step out of the car, he yelled "No" and drove away. Kelley was found guilty at trial of felony obstruction of official duty, possession of drug paraphernalia, and fleeing or attempting to elude a police officer. 

ISSUES: Sufficiency of the evidence and motion to suppress

HELD: Court held the traffic stop cited in the complaint upon which Kelley's obstruction conviction was predicated involved a traffic infraction which is neither a misdemeanor nor a felony. 
Under K.S.A. 21-3808, obstructing officers in their official duty of conducting a stop for a traffic infraction is not a felony. Kelley's conviction for felony obstruction is based upon conduct which does not constitute a felony under the statute. Court reversed his conviction for felony obstruction.
Court held the district court did not error in denying Kelley's motion to suppress because there was a valid traffic stop, the drug dog sniffed during the traffic stop, and the use of the drug dog alert to illegal drug activity justified the continued investigation. 
Court rejected Kelley's claim that his criminal history must be proved beyond a reasonable doubt to a jury. 

STATUTES: K.S.A. 8-1514, -1566, -1567, -1568, -2118(c); K.S.A. 21-3808; K.S.A. 2006 Supp. 21-3105
IN RE J.M.E. – July 27, 2007
SALINE DISTRICT COURT – REVERSED AND REMANDED WITH DIRECTIONS
NO. 97,780

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2007/20070727/97780.htm.

FACTS: In 2005, J.M.E., a minor, and three other minors were parked at the end of a dead-end road in Salina. A resident reported the car. When officer approached the car, they immediately smelled marijuana. J.M.E. was the driver. When officers asked J.M.E. to step out of the car, they saw that he was trying to swallow marijuana. J.M.E. was charged with possession of marijuana and was successful in a motion to suppress when the district court held the officers did not have specific and articulable facts on which to base their search. 

ISSUE: Motion to suppress

HELD: Court held the encounter in this case clearly fell under the community caretaking function of law enforcement.
Court also held the smell of marijuana arising from the car when its windows were rolled down provided the officers with reasonable suspicion of criminal activity and probable cause to search the car. 
Court held the district court's decision lacked substantial competent evidence and was the incorrect legal conclusion.
Court remanded with directions to admit the evidence seized during the search.

STATUTES: None

STATE V. GERAGHTY– July 20, 2007

JOHNSON DISTRICT COURT – AFFIRMED IN PART, REMANDED
NO. 95,007

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2007/20070720/95007.htm.

FACTS: Geraghty charged with drug offenses after police entered his residence with his daughter to investigate potential methamphetamine lab, and then obtained and executed search warrant on the residence.
Geraghty moved to suppress, claiming the warrant was based solely on information gained by unlawful police entry. Trial court denied the motion, based on consent from Geraghty’s daughter and exigent circumstances. Geraghty convicted. 
He appealed the suppression ruling, and the trial court’s failure to consider Geraghty’s financial resources when ordering reimbursement of attorney fees to Board of Indigents’ Defense Services (BIDS).

ISSUES: (1) Motion to suppress and (2) BIDS reimbursement

HELD: Consent and exigent circumstances are separately addressed. Neither justified the police entry into Geraghty’s residence. However, facts in affidavit for search warrant, after excising information obtained through unlawful means, were sufficient to establish probable cause to justify issuance of the warrant. 
Because evidence seized would have been ultimately discovered in a lawful entry, district court properly denied motion to suppress. 
Remanded to trial court for clarification as to whether Geraghty had already reimbursed BIDS the assessed attorney fee. If fee has been paid, trial court to dismiss matter as moot. If the fee has not been fully paid, trial court is directed to resentence in compliance with K.S.A. 2006 Supp. 22-4513 regarding assessment of BIDS attorney fees. 

STATUTES: K.S.A. 2006 Supp. 22-4514, -4529 and K.S.A. 65-4107(d)(3), -4152(a)(3), -4160(a) 
STATE V. COOK– June 29, 2007

JOHNSON DISTRICT COURT – AFFIRMED
NO. 93,825

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2007/20070629/93825.htm.

FACTS: Cook convicted of possession of cocaine that was discovered on him when officer stopped truck to investigate activities perceived by the officer as possible drug activity. Sole issue on appeal is whether Cook’s motion to suppress should have been granted because officer’s stop of the truck was based on mere hunch rather than reasonable suspicion.

ISSUES: Reasonable suspicion for Terry stop

HELD: No error in denying motion to suppress. Conduct susceptible of an innocent explanation nevertheless may cause a police officer, trained in drug enforcement and familiar with drug history of the area, to harbor a reasonable and specific suspicion of illegal drug activity that needs further investigation.

DISSENT (Greene, J.): Voices concern that majority opinion moves closer to a purely subjective test for reasonable suspicion, and abandons need to rely on objective factors. Examination of facts would not satisfy objective standard. Cooks’ suppression motion should have been suppressed.

STATUTES: K.S.A. 22-2402(1)


STATE V. STANO – June 8, 2007

SHAWNEE DISTRICT COURT – AFFIRMED
NO. 95,138

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2007/20070608/95138.htm.

FACTS: Duane Hayes was shot in the head in his own driveway. Hayes had been a habitual user of crack cocaine and Stano shot Hayes multiple times after an argument concerning a drug deal. Multiple witnesses testified concerning the gunshots and also witnesses testifying that Stano told them he murdered Hayes and provided details about the murder. A jury convicted Stano of first- degree, premeditated murder. 

ISSUES: (1) Exculpatory statement, (2) unavailable witness testimony (3) informants’ testimony, and (4) prosecutorial misconduct

HELD: Court held that Stano's exculpatory hearsay statements to detectives were inadmissible. 
Court stated that a criminal defendant is present at trial and has an absolute right to testify in his or her own behalf and that Stano could have taken the stand and testified about what he told the detectives, but he chose not to testify.
Court held the trial court did not err when it sustained the state’s objection and excluded the exculpatory statements made by Stano to the detectives. 
Court held that a review of the trial record as well as the Kansas and Federal constitutional law, demonstrated that no violation of Stano’s confrontation rights occurred when the trial court admitted into evidence the written statement and preliminary hearing testimony of an acquaintance of Stano’s who did not testify at trial. 
Court held there was no clear err by the trial court in failing to give a cautionary instruction concerning informants’ testimony because three of the informants testified they did not receive anything in exchange for their testimony and the fourth informant receive probation instead of imprisonment and Stano cross-examined him on that subject during the preliminary hearing. Court also stated the testimony of the informants was substantially corroborated at trial. 
Court held it was error by the prosecutor to admit irrelevant evidence of the impact of the crime on the victims, but that there were only two passing references and the prosecutor's conduct was neither gross and flagrant nor demonstrated any ill will. 
Court held the prosecutor’s comments at closing did not fall outside the bounds of arguing the case to the jury and that any other error was harmless.

STATUTES: K.S.A. 2006 Supp. 60-460(c), (g) and K.S.A. 60-462


STATE V. BURTON – June 8, 2007

SEDGWICK DISTRICT COURT– REVERSED AND REMANDED
NO. 95,970

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2007/20070608/95970.htm.

FACTS: Burton convicted on stipulated facts of possession of marijuana. Marijuana found during pat down search when officer stopped Burton to investigate a reported disturbance. Issue decided on appeal is whether facts justified the pat down search, and whether marijuana seized pursuant to consent obtained during the patdown search should have been suppressed.

ISSUE: Investigatory stop and consent
HELD: Frisk search of Burton was not justified, and trial court should have granted motion to suppress. Officer never articulated any fear or concern for his safety, and never developed a reasonable articulable suspicion that Burton was armed and dangerous. 
Consent to search was not voluntary, and no intervening circumstances purged taint of the illegal search reversed and remanded.
 STATUTES: K.S.A. 22-2302, -2402(1), 65-4162(a)
STATE V. YOUNG – May 4, 2007

HARVEY DISTRICT COURT – AFFIRMED
NO. 96,115

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2007/20070504/96115.htm.

FACTS: Young approached by uniformed police officer on routine patrol in city park who believed he had just witnessed a drug transaction. Young consented to search of his person which led to discovery of drugs and Young’s arrest and conviction on drug charges. On appeal, Young claimed district court should have granted motion to suppress.
ISSUE: Citizen-police encounters

HELD: Leading federal and Kansas cases involving distinction between a voluntary encounter and an investigatory detention are examined. Under facts, encounter between Young and the officer was voluntary when viewed objectively and under totality of circumstances. Young was never seized and his Fourth Amendment rights were not implicated. 
Search of Young’s person was lawful based on his voluntary consent. 
No error to deny motion to suppress.
 STATUTES: None
STATE V. THOMPSON– April 6, 2007

BUTLER DISTRICT COURT – AFFIRMED
NO. 96,035

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2007/20070406/96035.htm.
FACTS: Thompson convicted of possession of marijuana and possession of drug paraphernalia following search of Thompson’s home after officer at front door smelled marijuana. On appeal Thompson claimed district court should not have admitted evidence obtained in the search because his consent was involuntary. He also claimed the state solicited testimony that was prohibited by pretrial order to suppress.

ISSUES: (1) Consent to search of home and (2) pretrial suppression order

HELD: Under facts, where there was only a minor crime involved, no indication of any need for immediate police entry, and owner had two or three times denied permission for warrantless entry, 
Thompson’s consent obtained by police through continued pressure violated Fourth Amendment. However, evidence was admissible because there was enough probable cause to obtain a search warrant, which would have lead to inevitable discovery of evidence.
Admission of statement that Thompson refused consent and told officer he did not want to go to jail that night violated pretrial suppression order, but error was harmless under facts of case.

STATUTES: K.S.A. 22-2402(1)

STATE V. LANDIS– March 16, 2007

MCPHERSON DISTRICT COURT– REVERSED AND REMANDED
NO. 95,466

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2007/20070316/95466.htm.

FACTS: Landis convicted on drug charges based on evidence discovered upon execution of search warrant at Landis’ residence. The affidavit submitted for the warrant reported statements by Melroy who had participated in the drug activity. In motion to suppress, Landis claimed there was no probable cause to issue the warrant because there was no information to support Melroy’s veracity, and material information about Melroy was deliberately omitted from the affidavit. Trial court found the officer deliberately withheld material information about Melroy’s initial inconsistent statements, but denied motion to suppress finding a warrant would have been issued even if that information had been provided. Landis appealed.
ISSUE: Probable cause for issuance of search warrant

HELD: Reversed and remanded with directions to suppress evidence obtained from the search. Under totality of circumstances set forth in the affidavit, issuing magistrate did not have a substantial basis for concluding there was probable cause to search Landis’ residence. Substantial competent evidence supports trial court’s finding of deliberate omission. Search warrant affidavit was based solely on hearsay statements from Melroy who was a participant in the crime under investigation. And independent police investigation only to verify the location of Landis’ residence was inadequate to establish that Melroy was a reliable source. 
STATUTES: K.S.A. 65-4151, -4152, -4160, -4163(b), 79-5208

STATE V. ADAMS– March 16, 2007

GEARY DISTRICT COURT – REVERSED 
COURT OF APPEALS – REVERSED
NO. 93,640

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2007/20070316/93640.htm.

FACTS: Adams convicted of drug offenses. Court of Appeals reversed one conviction and affirmed remaining convictions and sentence, 35 Kan.App.2d 439 (2006). Supreme Court granted petition for review on sentencing issue, and discovered obvious statutory speedy trial issue raised by Adams before the district court but not included in his appeal. 

ISSUE: Speedy trial

HELD: Case presents exceptional circumstances for sua sponte consideration of statutory speedy trial issue. 
Adams convictions are reversed and sentences are vacated. Record does not support State’s claim that Adams waived right to speedy trial by acquiescing to a continuance where scheduled trial was cancelled because State assumed Adams would not appear. 
No merit to State’s claim that Adams failed to assert right to speedy trial when defense counsel did not object to rescheduled trial date outside the 180 day statutory period. 
Defendants are not required to take any affirmative action to enforce this statutory right. Although State claims Adams was not prejudiced, the statute mandates a trial within 180 days without consideration of whether the defendant is prejudiced by delay beyond that period.

STATUTES: K.S.A. 2006 Supp. 22-3402 sections (2) and (6) and K.S.A. 60-1507

STATE V. BUCKNER– March 16, 2007

WASHINGTON DISTRICT COURT – REVERSED AND REMANDED WITH DIRECTIONS
NO. 94,795

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2007/20070316/94795.htm.

FACTS: During a traffic stop of Buckner's common-law ex-wife, officers saw a backpack in the vehicle containing a bag full of white powdery substance. She claimed it was laundry detergent and she was going to visit Buckner. Officer let her go, but followed her to the residence of Robert Lechwar, where they encountered Buckner in the yard. After a short pretextual conversation with Buckner, the officers left the scene and obtained a search warrant. Upon execution of the warrant, officers found a clandestine methamphetamine lab. Lechwar said that Buckner was making meth 2-3 times per week. At trial, no unanimity instruction was requested or given, and there was no objection to the instruction defining attempt to manufacture meth, which omitted the definition of "overt act." The jury convicted Buckner of the alternative charge of attempt to manufacture meth and other related charges. 

ISSUES: (1) Jury instructions, (2) unanimity, and (3) multiple acts 

HELD: Court reversed and remanded for new trial. 
Court stated the State conceded this was a multiple acts case. 
Court stated that Buckner's defense strategy was not a “general denial” of the charges, but rather as separate defenses to each occasion when he allegedly participated in the meth production.
Court concluded this was a classic multiple acts case and Buckner was convicted by less than a unanimous jury. The district court's failure to give the unanimity instruction was clear error.
STATUTES: K.S.A. 2006 Supp. 22-3414(3), -3421, -3423
STATE V. HESS – March 8, 2007
SEDGWICK DISTRICT COURT – REVERSED
NO. 94,318 
PUBLISHED VERSION FILED MARCH 8, 2007

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2006/20061117/94318.htm.

FACTS: Officer stopped car that was hugging the line, smelled marijuana, and found marijuana bricks during search of trunk. Hess filed motion to suppress that evidence, claiming traffic stop was illegal. Hess appealed district court’s denial of that motion. 

ISSUE: Legality of traffic stop

HELD: District court erred in finding initial traffic stop was lawful. 
Stop was based on suspicion that driver of car was impaired rather than for traffic infraction, but under facts, officer’s observation that vehicle was proceeding in a straight line close to the lane divider markings did not provide an objectively reasonable and particularized suspicion that driver was operating vehicle while impaired. 
Review of videotape in officer’s car is discussed.

STATUTES: None
STATE V. POULTON– March 2, 2007

RENO DISTRICT COURT – AFFIRMED IN PART, REVERSED IN PART, 
AND REMANDED
NO. 95,353

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2007/20070302/95353.htm.

FACTS: In criminal cases consolidated after motions to suppress evidence were denied in each case, Poulton was convicted on 14 drug charges and one count of child endangerment. Convictions based on evidence obtained in searches of Poulton’s home in November and December 2003. Poulton appealed, claiming district court erred in finding that officers had implied consent to enter home in November 2003 to find third party parole violator, and that evidence obtained in December search should have been suppressed as fruit of poisonous tree from illegal November search. Poulton also claimed trial court failed to consider Poulton’s ability to reimburse Board of Indigents’ Defense Services (BIDS).

ISSUES: (1) November 2003 search, (2) December 2003 search, and (3) assessment of BIDS fees

HELD: No Kansas precedent holding that consent to enter a house may be implied. Fact that Poulton acquiesced or impliedly consented in officers’ entry does not meet standard for voluntary consent. Moreover, even if there had been consent, officers exceeded scope of search to which defendant consented. 
Argument that evidence obtained during December 2003 search of home should have been suppressed as fruit of poisonous tree due to the illegal November 2003 search was not raised in Poulton’s motion to suppress evidence in that search, and is not properly before the appellate court.
Trial court failed to consider Poulton’s financial resources on the record before assessing BIDS fees. Case remanded for compliance with State v. Robinson, 281 Kan. 538 (2006).

STATUTES: K.S.A. 2006 Supp. 22-4513 and K.S.A. 21-3608, 65-4152(a), -4159, -4161, -4162(a)(3), -7006, 79-5204

STATE V. ANGUIANO– February 16, 2007

SEWARD DISTRICT COURT – REVERSED
NO. 95,716

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2007/20070216/95716.htm.

FACTS: Anguiano convicted of possession of cocaine. On appeal, he claimed (1) district court should have denied motion to suppress incriminating evidence seized during illegal detention, (2) his later consent to a search was not voluntary and did not purge taint of the illegal detention, and (3) he was not advised of Miranda rights before being interrogated.

ISSUES: (1) Stop and detention, (2) consent as purging taint of illegal detention, and (3) Miranda warning

HELD: Under facts, officer had no particularized and objective basis for suspecting Anguiano was involved in criminal activity. Mere “semifit” of individual to a description of a wanted person described only as a Hispanic man wearing a coat with “dark type” green pants is so nonspecific or generic in nature as to defy reasonable suspicion of criminal activity. 
Likewise, a direction of travel seemingly inconsistent with stated location of origin, standing alone, fails to provide reasonable suspicion of involvement in criminal activity. 
Under totality of circumstances, Anguiano’s consent did not purge taint of the illegal stop and detention. 
There were material discrepancies between officer’s testimony at suppression hearing and at trial, and intervening events between detention and consent consisted only of a short conversation wherein officer asked for identification, initiated a wants and warrants check, and then asked whether defendant had been purchasing drugs from nearby apartments. 
Motion to suppress should have been granted. Conviction is reversed. 
Miranda claim is moot.

STATUTES: K.S.A. 65-4160
STATE V. BASTIAN – February 2, 2007

BUTLER DISTRICT COURT – AFFIRMED IN PART, REVERSED IN PART, VACATED IN PART, REMANDED

NO. 95,651

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2007/20070202/95651.htm.
FACTS: Bastian arrested when officers investigated suspicious parked pickup truck with lights on and driver slumped over steering wheel. Syringe and unspent pistol cartridge observed in console after Bastian was ordered out of the car and search of Bastian disclosed methamphetamine. District court denied motion to suppress. Bastian convicted of possession of methamphetamine and possession of drug paraphernalia. Sentence included fine, restitution for KBI testing, reimbursement to BIDS. Bastian appealed.

ISSUES: (1) Reasonable suspicion for detention, (2) search of pockets, (3) fine and restitution, (4) assessment of BIDS fee

HELD: Although no substantial evidence supports trial court’s finding that officer saw syringe and cartridge before ordering Bastian out of pickup, under totality of circumstances, there was reasonable suspicion to justify ordering Bastian to get out of pickup. Syringe and cartridge then in plain view during legal search. 
Conviction for possession of drug paraphernalia is affirmed.
Under circumstances, Bastian’s disclosure of contents of pockets was not a voluntary act, but an inevitable response to officer’s show of authority. Initial pat-down search disclosed no weapons, and no probable cause to further search Bastian’s person. 
Conviction for possession of methamphetamine is reversed. 
Notwithstanding failure to preserve issues on appeal, Bastian’s challenge to fine, restitution, and BIDS fee assessment are considered concerning the drug paraphernalia conviction. 
No findings by district court for fine as required by State v. Edwards, 27 Kan. App. 754 (2000), and state concedes financial resources were not considered for assessment of BIDS fees as required by State v. Robinson, 281 Kan. 538 (2006). 
Fine and BIDS assessment are vacated and remanded.

STATUTES: K.S.A. 21-4607(3), 22-2402, -2402(2), 60-404

STATE V. GREEVER– February 2, 2007

RENO DISTRICT COURT – REVERSED
NO. 95,303

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2007/20070202/95303.htm.

FACTS: Greever convicted on drug charges arising when police officer arrested Greever for not signaling intention to turn where construction prevented travel through a stop sign. Greever appealed on issues including claim that motion to suppress should have been granted because there was no reasonable suspicion to justify seizure.

ISSUE: K.S.A. 8-1548 and reasonable suspicion

HELD: Under facts, a traffic stop was effected for traffic offense, but there was no reasonable suspicion to do so. Purpose of K.S.A. 8-1548 is discussed. Under circumstances, no evidence that approaching motorist could see closure of roadway on other side of highway before reaching intersection. 
No evidence from which officer could infer that Greever failed to signal 100 feet before an intended turn. 
District court should have suppressed evidence obtained as a result of the illegal seizure. Greever’s convictions, predicated upon legality of the stop, are reversed.

DISSENT (Buser, J.): Majority’s interpretation of K.S.A. 8-1548 is contrary to State v. DeMarco, 236 Kan. 727 (1998). Greever’s testimony established there was sufficient warning and sight distance for ordinary motorist to formulate intention to turn, and that Greever formulated such an intention upon his approach to the intersection.

STATUTES: K.S.A. 8-1548, -1548(b)
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