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STATE V. PRESTON– November 7, 2008

SHAWNEE DISTRICT COURT – AFFIRMED
NO. 98,948 – NOVEMBER 7, 2008

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/supct/2008/20081107/98948.htm.

FACTS: Preston appealed from district court’s ruling denying credit on prison terms for time Preston spent participating in an inpatient drug treatment program while on probation. 
Preston appealed, arguing: (1) K.S.A. 21-4603d(n) should be construed as not conflicting with jail time credit provisions of K.S.A. 21-4614a; (2) her inpatient treatment was not part of the mandatory drug treatment program; and (3) K.S.A. 21-4603d(n)’s preclusion of jail time credit violated her constitutional rights to equal protection. 
Appeal transferred to Supreme Court. 

ISSUES: (1) Conflict in statutes, (2) inpatient treatment requirement, and (3) equal protection violation 

HELD: By enacting K.S.A. 21-4603d (n), legislature intended to change existing law with respect to jail time credit for a probationer’s time spent in inpatient treatment program when that inpatient treatment is a component of a K.S.A. 21-4729 mandatory drug abuse treatment program. 
Preston’s suggestion that K.S.A. 21-403d (n) merely clarified existing law governing jail time credit is rejected.
The time Preston, a S.B. 123 probationer, spent participating in the inpatient treatment at Valeo was time spent in the treatment program contemplated by K.S.A. 21-403d(n), and is not to be credited as service on the underlying prison sentence.
 K.S.A. 21-4603d (n) does not violate equal protection guarantees. Preston is similarly situated with all other S.B. 123 probationers, and members of that class are not treated unequally.

STATUTES: K.S.A. 2007 Supp. 65-4160(a); K.S.A. 20-3018(c), 21-4603d(n), -4610, -4614a, -4614a(a), -4729, -4729(b)(1), -4729(c), 22-3716(f)

STATE V. BROWN – September 21, 2007

SEDGWICK DISTRICT COURT– REVERSED AND REMANDED
NO. 96,593
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2007/20070921/96593.htm.

FACTS: Brown ordered to live at halfway house for one year as a condition of his probation. When probation later revoked, district court refused to grant any allowance for the time Brown lived at the halfway house. Brown appealed.

ISSUE: Sentencing credit 

HELD: Under facts of case, the halfway house was a residential facility under K.S.A. 21-4614a. As a condition of probation, Brown was required for one year to live at a halfway house where his liberty was restricted and he was required to participate in various rehabilitative programs. 
Case is remanded for district court to compute Brown’s sentence with credit for days spent at the halfway house while on probation.

STATUTE: K.S.A. 21-4614, -4614a.

STATE V. GAUDINA – June 22, 2007

JOHNSON DISTRICT COURT – AFFIRMED 
COURT OF APPEALS – AFFIRMED
NO. 95,854

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2007/20070622/95854.htm.

FACTS: Gaudina was convicted in May 1996 of aggravated burglary and aggravated battery. He received an upward departure prison sentence of 150 months' incarceration with 36 months' postrelease supervision. 
Gaudina obtained a reversal of his sentence based on Apprendi and was resentenced to a controlling term of 77 months' imprisonment and 36 months' postrelease supervision. 
Gaudina claimed he had already served 32 months beyond his sentence and that he should receive credit toward his postrelease supervision. The district court refused to credit the postrelease supervision period with the excess time Gaudina spent in custody. The Court of Appeals affirmed.
 ISSUE: Credit for excess time served against postrelease supervision

HELD: Court held that a defendant who is resentenced after serving time in prison is not entitled to credit against a postrelease supervision period for the amount of time served in prison in excess of the prison time imposed at the resentencing. 
Court held there is no double jeopardy violation in requiring a defendant who had been resentenced to a shorter time of imprisonment than already served to serve the full extent of a postrelease supervision period imposed at the time of resentencing without allowing a credit against the postrelease supervision period. 
Court stated that when a defendant is resentenced and required to serve the entire period of postrelease supervision without having that period credited for time served in prison in excess of the prison term imposed at resentencing, there is no equal protection violation, because the defendant is being treated the same as all other offenders subject to such resentencing and whose postrelease supervision periods are not subject to credit for time served in prison under the KSGA.

STATUTES: K.S.A. 2000 Supp. 21-4614, -4716; K.S.A. 2006 Supp. 21-4704(e)(2); K.S.A. 2006 Supp. 22-3717(m), (q), -3722; K.S.A. 60-1507; K.S.A. 2006 Supp. 75-5217(c).
STATE V. PREBBLE – March 2, 2007

MCPHERSON DISTRICT COURT– REVERSED AND REMANDED
NO. 95,596

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2007/20070302/96596.htm.

FACTS: Prebble held in McPherson County jail 231 days pending disposition of McPherson felony charges. At sentencing, district court denied jail time credit because Prebble was subject to outstanding arrest warrant issued by Rice County, which had been lodged as a detainer.

ISSUE: Jail time credit

HELD: District court’s denial of jail time credit simply because Prebble had pending Rice County detainer at time of sentencing is reversed. 
Prebble entitled to jail time credit for time held in McPherson County jail pending disposition of his case in that district, but is not entitled to credit for this time in any other case. Four cases applying K.S.A. 21-4614 are examined.

STATUTES: K.S.A. 2006 21-4614.
IN RE D.T.J. – December 22, 2006

SEDGWICK DISTRICT COURT– REVERSED AND REMANDED
NO. 96,075

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2006/20061222/96075.htm.

FACTS: The state was denied a motion to try D.J.T. as an adult, but the court designated the proceeding as an extended juvenile jurisdiction prosecution (EJJP). D.J.T. pled guilty to aggravated robbery and he received a juvenile and adult sentence.
The district court ordered D.T.J. to be placed in the commissioner’s custody for direct commitment to a juvenile correctional facility until the age of 22 years, 6 months, followed by conditional release until age 23. 
Noting the proceeding was an EJJP, the district court ordered that D.T.J. could not receive more than 15 percent good time credit on his juvenile sentence. D.T.J. received an adult sentence of 233 months’ imprisonment. 
The Juvenile Justice Authority (JJA) filed a motion to modify sentence to remove the 15 percent limitation. 
The district court held JJA lacked standing since it was not a party to the action and denied the motion.

ISSUES: (1) Standing of JJA and (2) limiting good time credit

HELD: Court reversed and remanded. 
Court held that JJA was authorized to file a motion to modify D.T.J.’s custody. The commissioner has a stake in the district court’s decision to limit good time credit, thus the JJA had standing to file its motion to modify D.T.J.’s sentence and challenge the specific order concerning good time credit. 
Court stated its opinion in no way means that JJA would have standing to challenge a district court’s sentencing order in every juvenile offender case. 
Court reversed for resentencing finding that the Kansas Juvenile Justice code contains no express provision limiting good time credit to 15 percent, as is found in the Kansas Criminal Code and such provision could easily have been included by the Legislature. 
Court remanded for resentencing without the limitation on good time credit.

STATUTES: K.S.A. 21-4603d(e), -4721(i); K.S.A. 2005 Supp. 21-4706(a), -4722(a)(2); K.S.A. 38-1636(f)(3), -1663, -1664, -1683(b), -16,126(a)(2), -16,129(a)(1)(B), -16,130, -16,131; K.S.A. 2005 Supp. 38-1665(c); and K.S.A. 60-2102(b).
STATE V. BLACK – September 15, 2006

SEDGWICK DISTRICT COURT – AFFIRMED
NO. 94,599

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2006/20060915/94599.htm.

FACTS: Black convicted of possession of cocaine. District court imposed 12-month probation with underlying 32-month prison term, and later modified conditions of probation to require successful completion of an Adult Daily Reporting Center (ADRC) program instead of residential community correction program earlier ordered. Upon revocation of Black’s probation, district court denied credit for time spent at ADRC. Black appealed.

ISSUE: Sentencing credit

HELD: A defendant may not receive jail time credit for time spent in an ADRC program as a condition of probation. The ADRC program, which requires participants to be at its facility only during the day if they do not have a job or are not participating in some other authorized activity, does not come within the “residential facility” language of K.S.A. 21-4614a(a).

STATUTES: K.S.A. 21-4614a, -4614(a).
IN RE T.G. – March 31, 2006

CHASE DISTRICT COURT – AFFIRMED 
NO. 93,779 
MOTION TO PUBLISH OPINION ORIGINALLY FILED OCTOBER 21, 2005

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2005/20051021/93779.htm.

FACTS: T.G., a minor, was charged with one count of rape and placed in juvenile detention. The Juvenile Justice Authority (JJA) placed T.G. at the Marillac Center, where he was enrolled in a juvenile sexual misconduct program. 
T.G. pled to a lesser charge and the district court sentenced him to 18 months incarceration in a Juvenile Correctional Facility with 24 months aftercare. The district court then stayed the incarceration and continued treatment at Marillac to complete sexual offender treatment. 
T.G. made initial progress at Marillac, but a year later the district court revoked JJA placement at Marillac and ordered incarceration. 
The district court rejected T.G.'s request for credit for time serve at Marillac because it was a treatment facility.

ISSUE: Did the district court err in denying T.G.'s request for time served while in a residential juvenile sexual misconduct program prior and subsequent to his sentencing?

HELD: Court affirmed the district court. 
Court initially held that it had jurisdiction to consider T.G.'s motion for credit for time served. 
Court held that a juvenile may voluntarily request and agree to certain restrictions in order to be in the custody of the Juvenile Justice Authority rather than a juvenile correctional facility.
If the JJA places the respondent in a treatment facility, the respondent is not in the facility pursuant to a court order and would not be subject to an escape charge if he or she left the facility. 
Such a respondent is not "incarcerated" as that term is used in K.S.A. 38-16,133 and may not receive credit for time spent in the treatment facility.
STATUTE: K.S.A. 2004 Supp. 21-4614; K.S.A. 21-3511, -3809, -3810; and K.S.A. 38-16,133, -1663(a)(4), -1664(b), -1681(c)(2)(B).
STATE V. SMITH – February 11, 2005

LYON DISTRICT COURT - AFFIRMED 
NO. 91,628

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2005/20050211/91628.htm.
FACTS: Smith pled no contest to attempted criminal possession of a firearm. At sentencing, the State had no objections to the criminal history. 
The PSI contained a summary of jail time credit in two cases. In the current case, the court determined Smith had earned 92 days of jail time credit from 9/12/03 through 12/12/03. In a previous case, Smith's probation had been revoked on 9/19/03 and he was in custody through 11/21/03. 
The court revoked Smith's probation on 11/21/03 and he remained in custody. In the current case, the court sentenced Smith to 11 months' imprisonment and 12 months‘post-release. 
The court awarded 92 days credit for time served and the State objected arguing that Smith had received jail time credit since his probation was been revoked on 9/19/03. 
The trial court concluded Smith had received 64 days jail time credit in the previous case and ultimately awarded Smith 28 day’s jail time credit in the current case. 
Smith objected that the trial court could not modify a sentence once it had been announced, but the trial court denied the objection.
 ISSUE: Did the trial court have jurisdiction to modify Smith's sentence by subtracting jail time credit after the court had imposed a lawful sentence? 

HELD: Court affirmed the trial court's modification. Court stated that sentence is effective when it is pronounced from the bench, but that the correction of the amount of jail time credit being given a defendant is not a modification of sentence. 

STATUTES: K.S.A. 2004 Supp. 21-4614; K.S.A. 21-4721(I); K.S.A. 1990 Supp. 21-4603(4)(a).

STATE V. DENNEY – December 17, 2004

SEDGWICK DISTRICT COURT - AFFIRMED IN PART, REVERSED IN PART
NO. 90,454

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2004/20041217/90454.htm.

FACTS: Denney convicted of aggravated sodomy in two cases; one subject to Kansas Sentencing Guidelines Act and the other not. In 2001, he filed motion to correct an illegal sentence, seeking conversion of his indeterminate sentences. 
Court of Appeals ordered relief. 
On remand, trial court converted indeterminate sentence. Denney filed second motion, arguing Department of Corrections refused to convert all indeterminate sentences, contrary to Court of Appeals’ mandate. 
Trial court denied relief, and pursuant to K.S.A. 2003 Supp. 21-2512, denied Denney’s motion for DNA testing. Denney appealed. 

ISSUES: (1) Sentence, and (2) DNA testing 

HELD: No error in summarily denying Denney’s motion to correct an illegal sentence. Under facts, Denny not entitled to conversion of indeterminate sentence for offenses not committed while on parole or conditional release. 
K.S.A. 2003 Supp. 21-2512 violates Equal Protection Clause. Applying underinclusion analysis of California v. Westcott, 443 U.S. 76 (1979), remedy is not nullification of the statute by rather to extend it to include testing for a defendant convicted of aggravated criminal sodomy for penetrating a female’s anus with his penis to petition trial court for forensic DNA testing.

STATUTES: K.S.A. 2003 Supp. 21-2512 sections (c) and (f)(2), - 3402, -3502 sections (a)(3) and (4); K.S.A. 21-2511, -3501, -3506, -3506(c), -4701 et seq., -4704(a), -4723, 22-3504(1), -3601(b)(1); K.S.A. 1993 Supp. 22-3717(f) and (f)(2).
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