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STATE V. ADAMS – April 6, 2012

Comanche district court – affirmed in part, vacated in part and remanded

no. 101,392

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2012/20120406/101392.pdf
STATE V. Gatlin – June 24, 2011

ANDERSON DISTRICT COURT – REVERSED AND REMANDED
NO. 99,091 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2011/20110624/99091.pdf
FACTS: Gatlin appealed his conviction for intentional aggravated battery causing disfigurement under K.S.A. 21-3414(a)(1)(A), which arose out of a bar fight in which Gatlin bit off the tip of another man's thumb. Gatlin argued that the district judge erred in failing to instruct the jury on recklessness and the lesser included crimes of reckless aggravated battery under K.S.A. 21-3414(a)(2)(A) and (B). 

Issues: (1) Jury instructions and (2) Preservation of an issue for appellate review

Held: When an appeal turns on whether the district judge erred by failing to instruct on a lesser included crime, the standard of review varies depending on whether the appealing party preserved the issue. The Court applies a clearly erroneous standard, "unless the party objects thereto before the jury retires to consider its verdict, stating distinctly the matter to which the party objects and the grounds of the objection." K.S.A. 22-3414(3). In this case, Gatlin's counsel made two specific requests during trial for recklessness-based lesser included instructions, both times explaining the rationale behind the requests. It was not necessary for him to repeat what had become a fruitless exercise three more times in order to preserve the issue for appellate review. Viewing the evidence at trial in a light most favorable to Gatlin, a reasonable jury instructed on the elements of the two types of reckless aggravated battery and the definition of recklessness could have concluded that Gatlin engaged in reckless conduct and did not intentionally sever Hoffman's thumb. The district court committed reversible error in refusing to instruct on the definition of recklessness and the recklessness-based lesser included offenses.
Statutes: K.S.A. 21-3414(a), K.S.A. 22-3414(3) 
STATE V. Flynn – June 24, 2011

SUMNER DISTRICT COURT – REVERSED AND REMANDED
NO. 103,566 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/CtApp/2011/20110624/103566.pdf
FACTS: Flynn appealed his rape conviction on the grounds that the trial court erred when it failed to give the jury a special instruction, based on State v. Bunyard, 281 Kan. 392, 133 P.3d 14 (2006), that a defendant has a reasonable amount of time to end the intercourse after the victim withdraws her consent.

ISSUES: (1) Jury instructions

Held: Trial court erred in failing to give Bunyard instruction. Because Flynn did not request or proffer an instruction regarding withdrawal of consent and he did not object to its omission, the court applied a clearly erroneous standard of review. The court noted that the Pattern Instructions for Kansas (PIK) 57.01 was amended shortly after the Bunyard decision to include an instruction on termination of intercourse within a reasonable time. Since Bunyard was decided, the Court of Appeals has recognized that if the facts support a Bunyard instruction one must be given. See State v. Robinson, No. 99,443, 2009 WL 1140256 (Kan. App. 2009), rev. denied 290 Kan. 1102 (2010) (unpublished opinion) (finding that the facts did not support the giving of such an instruction). 

Statutes:  K.S.A. 22-3414(3)

STATE V. ADAMS – April 29, 2011

SEDGWICK DISTRICT COURT – AFFIRMED 

NO. 101,236 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2011/20110429/101236.pdf
Facts: Asa Adams was convicted of first-degree felony murder. When instructing the jury, the district judge used the weight and credibility instruction from PIK Crim. 3d 52.09 but added a second paragraph about expert testimony from PIK Civ. 4th 102.50. During deliberations, the jury asked two questions. The court responded to the first question via a typewritten document in the record, signed by the district judge and both counsel. Adams argued that the district judge erred in his answer to a jury question and in giving an expert witness instruction and that she received ineffective assistance of counsel, necessitating a new trial. 

Issues: (1) jury instructions; (2) jury questions; (3) ineffective assistance of counsel 

Held: The standard of review for a trial court's response to a jury question during deliberations is abuse of discretion. The State argued that Adams invited this error by acquiescing in the trial court's handling of the question. Court held that that Adams invited any error that may have occurred in the district judge's handling of the jury's question and thus declined to review her procedural and substantive complaints. The legal standard for assessing jury instructions requires that the court view them as a whole and determine whether they accurately state the law so the jury could not reasonably have been misled by them. Court held that the instruction accurately stated the law as it stands in Kansas, and the jury should weigh expert witness testimony in the same manner it weighs all testimony. 

Statutes: K.S.A. 21-3609 

STATE V. PLUMMER – April 15, 2011
RENO DISTRICT COURT – REVERSED AND REMANDED WITH DIRECTIONS
NO. 101,684

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/CtApp/2011/20110415/101684.pdf.

Facts: Douglas Plummer was convicted of aggravated robbery. Plummer argued that the trial court failed to instruct the jury on lesser included crimes of theft, attempted aggravated robbery, and the legal distinctions between robbery and theft coupled with a later use of force. Plummer also suggests the court reverse with directions that the trial judge enter a judgment of conviction for attempted aggravated robbery. 

Issues: Jury instructions 

Held: Court held that reasonable jurors could find Plummer guilty of theft, though they might reach some other conclusion. Plummer spent about 2 hours in the Target store picking up merchandise. Some of his actions, as observed by store security personnel, were indicative of an intent to steal, rather than to purchase. Plummer commandeered Target property to facilitate the crime—the knife and backpack—and tampered with other property—he took the shaver out of its packaging. But the security personnel did not immediately challenge Plummer and instead waited until he had begun to leave the store, long after he had taken possession of much of the merchandise. The crime of theft is completed once a store patron "conceals" merchandise "on his person" with the intent to permanently deprive the owner of that property. The thief needn't leave or attempt to leave the store. Accordingly, the trial court erred in failing to charge the jury on theft, as a lesser degree of robbery, in conformity with Plummer's request. Court reversed and remanded for a new trial. Court rejected the State's argument that no theft instruction was necessary on the theory Plummer used force during the course of the theft, as opposed to after it had been completed, making the crime a form of robbery as a matter of law. That determination requires an assessment of detailed factual circumstances and should be left for the jury. Court considered Plummer's last two issues moot in light of the decision to reverse his conviction and remand for a new trial. 

Statutes: K.S.A. 21-3301(a); K.S.A. 21-3426, -3427, -3701; and K.S.A. 22-3414(3) 

STATE V. SIMMONS – March 4, 2011
SEDGWICK DISTRICT COURT – AFFIRMED IN PART, REVERSED IN PART, AND REMANDED WITH DIRECTIONS  NO. 102,715

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/CtApp/2011/20110304/102715.pdf.

Facts: Simmons was convicted of aggravated battery and two other misdemeanors when he punched his girlfriend and stole several items of her property. Simmons challenges the jury instructions, the fees of his appointed counsel and his criminal history. 

Issues: (1) Prosecutorial misconduct, (2) jury instruction, (3) BIDS fees, and (4) criminal history 

Held: Court held the prosecutor committed misconduct by asking the victim whether she had seen Simmons since he’d been in custody. Prosecutor admitted that the question was inartfully phrased, but there was no ill will on the part of the prosecutor who said he was trying to establish there had been no communication between the two since the incident. Court held the trial court erred by failing to instruct the jury on the lesser charge of simple battery and as a result the jury was never given the opportunity to consider whether or not Simmons’ actions in punching the victim created circumstances whereby great bodily harm could have been inflicted. Court reversed for new trial on the aggravated battery charge. Court also held the trial court erred in assessing the costs of services of Simmons’ appointed public defender against him without taking into account his ability to pay and his financial circumstances and should reconsider the Board of Indigents’ Defense Service (BIDS) fees. Court dismissed Simmons’ Apprendi claims. 

Statutes: K.S.A. 21-3108(5), -3412, -3414; and K.S.A. 22-3420(3), -4513 
STATE V. REED – February 18, 2011

SALINE DISTRICT COURT – AFFIRMED
NO. 102,390
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/CtApp/2011/20110218/102390.pdf.

Facts: Reed convicted of aggravated robbery, aggravated assault, and obstruction of official duty. On appeal, Reed claimed district court erred in: (1) failing to suppress eyewitness identification of him by victim while Reed was handcuffed in back seat of patrol car; (2) denying Reed’s request for a unanimity jury instruction on the aggravated robbery charge because State alleged multiple acts to support that charge; and (3) giving, a deadlocked jury instruction prior to deliberations that included language that another trial would burden both sides. 

Issues: (1) Motion to suppress identification, (2) unanimity instruction, (3) Allen-type instruction 

Held: Substantial competent evidence supports district court’s finding that identification procedure used in this case was unnecessarily suggestive. Reliability factors in State v. Hunt, 275 Kan. 811 (2003), are applied, finding under totality of circumstances that identification was reliable. District court’s motion to suppress the show-up identification is affirmed. 
This is an alternative means case rather than a multiple acts case. District court did not err in failing to give unanimity instruction because there was sufficient evidence to support each alternative means of committing aggravated robbery. 
No reversible error in giving the Allen-type instruction in this case. Substantial evidence supports the jury’s verdict, and Reed failed to show a real possibility the jury would have rendered a different verdict if this trial error had not occurred. 

Concurrence (Buser, J., joined by Bukaty, J.): Concurs with affirming trial court’s denial of motion to suppress. Writes separately to disagree the trial court ruled the show-up identification was unnecessarily suggestive, and to disagree with suggestion that State had burden to prove alternative means of identification were considered and reasonably ruled out by the officers. 

Statutes: K.S.A. 22-3414(3) 

STATE V. WILSON – February 4, 2011
SHAWNEE DISTRICT COURT – AFFIRMED
NO. 103,082
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/CtApp/2011/20110204/103082.pdf.

Facts: Wilson convicted of burglary and criminal damage to property. Over Wilson’s objection, instructions to the jury included the deadlocked Allen-type instruction, PIK Crim.3d 68.12. On appeal, Wilson claimed the decision to give that instruction was reversible error, and claimed insufficient evidence supported burglary conviction. 

Issues: (1) Allen-type jury instruction and (2) sufficiency of evidence 

Held: History of PIK Crim. 3d 68.12 is reviewed through revision of the instruction after State v. Salts, 288 Kan. 263 (2009), to remove language regarding burden of another trial on the parties. Under facts of case, advising jury in Allen-type pattern jury instruction – that if it fails to reach a decision on a charge, that charge is left undecided for the time being and it is then up to the state to decide whether to resubmit the undecided charge to a different jury at a later time – is an instruction that properly and fairly states the law as applied to the facts here and could not have reasonably misled the jury. 
Sufficient evidence supports Wilson’s burglary conviction. 

Statutes: K.S.A. 21-3715(b) 

STATE V. BROWN – January 7, 2011
WYANDOTTE DISTRICT COURT – SENTENCE VACATED AND REMANDED
NO. 100,881

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2011/20110107/100881.pdf.

Facts: Brown convicted of attempted aggravated indecent liberties with a child, and aggravated indecent solicitation. Sentence included hard 25 life sentence under Jessica’s Law (K.S.A. 21-4643). On appeal Brown claimed: (1) state witnesses were improperly allowed to testify about victim’s statements to them prior to victim testifying; (2) district court should have instructed jury on voluntary intoxication because charged offenses required proof of specific intent and there was evidence of Brown’s intoxication; and (3) error to give “deadlocked jury” instruction prior to jury’s deliberations. Brown also claimed no jurisdiction to sentence under Jessica’s law because charging document did not state Brown’s age at time of the offense, and district court failed to instruct jury to find Brown was 18 years or older at the time of the offense. 

Issues: (1) Admission of prior consistent statements, (2) voluntary intoxication instruction, (3) Allen instruction, (4) age in charging document, and (5) age of defendant as element of offense 

Held: Brown did not object to admission of state witnesses about victim’s statements, and victim testified at trial and was subject to cross-examination regarding those statements. Under State v. Johnson, 286 Kan. 824 (2008), Brown failed to preserve this issue for appeal, and statements were admissible. 

Attempt and aggravated indecent liberties are specific intent crimes. As is aggravated indecent solicitation, agreeing with the only Kansas case discussing this issue, Richardson v. State, 2008 WL 1946836 (Kan. App. 2008). However, Brown failed to show he was intoxicated enough to impair his mental faculties, and intoxication was not a theory of his defense. State v. Trussel, 289 Kan. 499 (2009), and supporting cases applied. 
Giving Allen-type instruction was error, but error was harmless in this case because evidence against Brown would not have resulted in a different jury verdict. 
Brown’s challenge to the charging document presents no reversible error, applying State v. Gonzales, 289 Kan. 351 (2009). 
Under Gonzales, State v. Morningstar, 289 Kan. 488 (2009), and State v. Bello, 289 Kan. 191 (2009), there was insufficient evidence of Brown’s age presented to the jury to find error was harmless in this case. Sentence is vacated and remanded to district court for resentencing. 

Statutes: K.S.A. 21-3301, -3301(a), -3504, -3504(a)(3)(A), -3504(c), -3511, -3511(a), -3511(b), -4643, -4643(a)(1)(G), and K.S.A. 22-3601(b)(1) 
STATE V. SAWYER – January 7, 2011

WYANDOTTE DISTRICT COURT – AFFIRMED
NO. 101,624
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/CtApp/2011/20110107/101624.pdf.

Facts: The charge against Sawyer arose while he was in the Wyandotte County Jail for another offense. Penny Saunders, who was working in the jail’s commissary, was assigned to deliver pizzas to areas of the jail housing inmates. She testified that when she stepped into the pod Sawyer was in, he started calling her a bitch and screaming repeatedly, “I’m going to kick your ass,” “I’ll kill you,” and “I’ll hit you.” A sheriff’s deputy, John Lawrence, corroborated Saunders’ testimony, and the jury convicted Sawyer of criminal threat, which occurs when a person threatens to commit violence against another with the intent to terrorize the other person. Myoun Sawyer contends that the district judge should have recused himself rather than preside over his trial for criminal threat. Sawyer also argues that the judge incorrectly told the jury that it could infer intention from a person’s acts and that the judge should have had more testimony read back to the jury than the jury requested. 

Issues: (1) Recusal, (2) jury instructions, and (3) read-back of testimony 

Held: Court held that although the judge had presided over prior criminal cases involving Sawyer, a judge’s knowledge about a defendant gained through judicial proceedings generally is not cause for removal of the judge. This is also not the sort of extraordinary case in which bias should be presumed. As for Sawyer’s other arguments about trial errors, the inferred-intent instruction has been upheld in similar cases, and the district court did not err when it provided a read-back only of the specific testimony the jurors requested. 

Statutes: K.S.A. 20-311d; K.S.A. 21-3419(a)(1); and K.S.A. 22-3414(3), -3420
STATE V. WADE – December 30, 2010
JOHNSON DISTRICT COURT – REVERSED AND REMANDED
NO. 102,433

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/CtApp/2010/20101230/102433.pdf.

Facts: Over stated defense of striking his 15-year-old son in discipline, jury convicted Wade of misdemeanor battery. On appeal, Wade claimed trial court erred by failing to instruct jury on affirmative defense of parental discipline. 

Issues: Parental discipline affirmative defense 

Held: Although legislature has not statutorily established it as an affirmative defense, parental discipline is a common law defense in Kansas, tacitly recognized in State v. Severns, 158 Kan. 453 (1944). In Kansas, affirmative defense of parental discipline is based on an objective standard. It is a defense to charge of battery if parent’s use of physical force upon a child was reasonable and appropriate and with purpose of safeguarding child’s welfare or maintaining discipline. As in Severns, trial court was required to instruct jury as to Wade’s defense. Trial court should have given PIK Crim. 3d 52.08 to inform jury that Wade was asserting affirmative defense of parental discipline, and should have instructed jury how to consider this defense in light of State’s burden of proof. Under facts of case, jury could not have had a clear and proper understanding of the parental discipline defense. Trial court’s failure to properly instruct the jury denied Wade due process of law. Reversed and remanded for a new trial. 
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