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STATE V. BAILEY – July 15, 2011

SEDGWICK DISTRICT COURT – AFFIRMED
NO. 101,785 
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2011/20110715/101785.pdf.

Facts: Bailey, Starr, and Dean participated in offenses that culminated in death of a victim. Bailey tried as an adult and convicted of first-degree murder, aggravated robbery, aggravated burglary, criminal discharge of a firearm at an occupied building, and drug charges. On appeal, Bailey challenges his adult certification, claiming trial court's erroneous reference to K.S.A. 38-1636(e) with its "substantial evidence" standard invalidated the prosecution. Bailey also claimed felony murder instruction: (a) did not properly instruct jury on issue of whether underlying felonies had been completed before commission of the murder; (b) should have included unanimity instruction on the underlying felonies; and (c) should have defined "attempt." Bailey next claimed the trial court erred in telling Starr and Dean they had no Fifth Amendment privilege when called to testify as State witnesses at Bailey's trial. 

Issues: (1) Adult certification, (2) felony murder jury instruction, and (3) Fifth Amendment privileges 

Held: Stipulated facts reviewed by district court under wrong legal standard are reviewed by Supreme Court under "preponderance of evidence" standard in K.S.A. 2010 Supp. 38-2437(e), finding substantial evidence supports trial court's certification under the correct standard. 

Jury, by its verdict, found the murder occurred during commission of one or more of the underlying felonies. Under facts, underlying felony charges were alternative means of committing felony murder, thus no unanimity instruction required. Also, no evidence the underlying crimes were attempted rather than completed crimes, thus removing surplusage "attempt" language in jury instruction would not have changed outcome in case. 

Starr and Dean had no Fifth Amendment privilege regarding testimony related to charges to which they had entered guilty pleas. 

Statutes: K.S.A. 2010 Supp. 38-2347, -2347(e), -2347(f); and K.S.A. 38-1636, -1636(e), -1636(f) 

IN RE H.N. – June 10, 2011

SEDGWICK DISTRICT COURT – AFFIRMED
NO. 105,017 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/CtApp/2011/20110610/105017.pdf.

Facts: H.N. was charged as a juvenile with acts that would have constituted one count of felony burglary and two counts of misdemeanor theft if they had been committed by an adult. H.N. was subjected to pretrial detention and he requested a probable cause determination through a preliminary hearing similar to the hearings required by the adult criminal code. The district court granted the motion for determination of probable cause, but denied the request for a full adversarial preliminary hearing. Instead, the district court conducted a hearing at which H.N. was present with counsel, and the district court determined probable cause based on a sworn affidavit submitted by the State. The district court also allowed H.N. to present evidence at the hearing on the issue of probable cause, but H.N. declined to present any evidence. 

Issues: (1) Juvenile proceedings and (2) preliminary hearing 

Held: Court stated that in a proceeding under the Revised Kansas Juvenile Justice Code, a juvenile respondent possesses the constitutional right to have a judicial determination of probable cause as a prerequisite to an extended restraint of liberty. However, the pretrial custody probable cause determination need not be accompanied by the full panoply of adversary safeguards. Court held that under the facts of this case, where the district court conducted a hearing to determine probable cause at which the juvenile respondent was present with counsel and the district court reviewed a probable cause affidavit and gave the juvenile respondent the opportunity to present evidence on the issue of probable cause, the district court provided a fair and reliable determination of probable cause as a condition of the juvenile respondent's pretrial restraint of liberty. 

Statutes: K.S.A. 22-2902; K.S.A. 38-2301, -2302, -2354; and K.S.A. 60-460 

IN RE D.D.M. – March 25, 2011
LEAVENWORTH DISTRICT COURT – AFFIRMED
COURT OF APPEALS – REVERSED
NO. 101,868

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2011/20110325/101868.pdf.

Facts: D.D.M., age 16, along with two of his peers, approached Roy Simpson and Damon Osborne, who were walking near a gas station parking lot; D.D.M. was riding a bicycle. One of the young men pointed a gun at Simpson and Osborne and told them to empty their pockets. The robbers collected Simpson's wallet, checkbook, cellular telephone, glasses, and digital camera, as well as a hat and one dollar from Osborne. Before leaving, one of the robbers told Simpson that if he called the police, the victims would be killed. Proceedings were commenced against D.D.M. under the Juvenile Offender Code, and the state filed a motion to prosecute him as an adult. The district court declined to order adult prosecution, finding that D.D.M. should be prosecuted under the extended juvenile jurisdiction procedure. The state appealed, and the Court of Appeals reversed the district court and remanded with directions to prosecute D.D.M. as an adult. Court of Appeals acknowledged that the district court had addressed the statutory factors of 38-2347(e), but found that the court's decision to try D.D.M. as a juvenile was made solely on the basis of his juvenile record. The panel then pointed out certain facts that it had apparently gleaned from that record: D.D.M. had been in out-of-home placement since 2004 when his juvenile history began; he stole from a store when he was 12 years old; he has been using marijuana since he was 11 years old; and he stole a car in 2007. Based on those observations, the Court of Appeals found there was no substantial competent evidence to support the district court's decision to prosecute D.D.M. under the extended jurisdiction juvenile prosecution statutes. 

Issues: Extended juvenile prosecution 

Held: Court held the relief the state sought, i.e., the immediate transfer of jurisdiction to the adult court for prosecution, was effectively denied by the court's order for extended jurisdiction juvenile prosecution. The provisions of K.S.A. 2010 Supp. 38-2381(a)(2) provided the Court of Appeals with explicit statutory jurisdiction to review the district court's ruling on the State's motion to prosecute D.D.M. as an adult. Court addressed the determinations the district court was required to make under K.S.A. 38-2347 in order to designate the proceedings as an extended jurisdiction juvenile prosecution. Court found the district court's findings belie the notion that its decision was based solely on the juvenile record. Court found nothing which would preclude a district court from relying solely on the files, records, and reports in prior adjudications, if they contain substantial competent evidence to allow the district court to assess the statutory factors. Court of Appeals should have been looking for evidence and accompanying inferences to support the district court. Court found that applying the appropriate review standard, the district court's factual findings were supported by the evidence and that the district court did not abuse its discretion in assessing the statutory factors. 

Statutes: K.S.A. 38-2347(a), (b), (e), (f), -2381(a)(2) 

IN RE P.R.G/ IN RE J.C.T. – December 10, 2010
SEDGWICK DISTRICT COURT – AFFIRMED IN PART, REVERSED IN PART, AND REMANDED WITH DIRECTIONS  

NO. 104,025
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/CtApp/2010/20101210/104025.pdf.

Facts: P.R.G., a minor, was arrested for consuming alcohol three years after he allegedly committed the violation. J.C.T., a minor, was arrested for battery over two years after he allegedly committed the crime. Both juveniles filed motions to dismiss on the grounds the complaints were barred by the statute of limitations. The trial court denied both motions and found both guilty of the crimes charged. 

Issues: (1) Juvenile adjudications and (2) statute of limitations 

Held: Court stated the common-law rule that a warrant should be executed without unreasonable delay should be applicable in proceedings under the Revised Kansas Juvenile Justice Code (KJJC). The common-law rule is a rule to enforce a judicial order and thus ancillary to judicial authority, not in derogation of legislative intent. Moreover, the rule enforces a right that is basic to a free society, the right of an accused to be arrested within the statute of limitations before charges are stale and evidence is lost. Proceedings under the KJJC are akin to adult criminal proceedings and the same core values protected under the common law are equally at risk in proceedings under the KJJC. At the time of his arrest, P.R.G. was 18 or 19 years old and required to answer a 3-year-old complaint for a class C misdemeanor in juvenile court. Court concluded that as a matter of law, his conviction must be vacated and the underlying juvenile proceeding dismissed. In the case of J.C.T., the underlying offense occurred on October 8, 2007, and the arrest warrant was executed on October 31, 2009. Under this acknowledged time line the court was not persuaded that the determination can be made on appeal whether the warrant was executed without unreasonable delay. Court remanded for further evidentiary hearing. 

Statutes: K.S.A. 22-2202(20); K.S.A. 21-3101, -3106, -3412(a)(2), -3606(7); K.S.A. 38-2301, -2302(s), -2303, -2327; K.S.A. 41-727(a); and K.S.A. 77-109 

STATE V. JACKSON – August 20, 2010

DOUGLAS DISTRICT COURT – SENTENCE VACATED IN PART AND CASE REMANDED WITH DIRECTIONS
NO. 100,807 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2010/20100820/100807.pdf.

FACTS: Jackson appeals the order directing him to register under the Kansas Offender Registration Act following his plea of guilty to three counts of aggravated battery after he had previously been convicted of first degree murder and attempted aggravated robbery and sentenced as an extended jurisdiction juvenile offender.

ISSUES: Kansas offender registration

HELD: Court held that because the defendant has constructive notice of the registration requirement, it is implicit in every sentence that falls within the scope of K.S.A. 22-4906. The journal entry did not modify the sentence but simply carried out a statutory imperative. The sentencing court had jurisdiction to include the registration requirement in the journal entry without making it part of the sentence imposed from the bench. Court held that because the legislature maintains a distinction between adult prosecutions and extended juvenile jurisdiction prosecutions and did not expressly extend the registration requirement to prosecutions carried out under the extended jurisdiction scheme, the Court construed the registration statute to apply only to convictions arising from adult prosecutions. The lifetime registration requirement is vacated, with directions to impose a 10-year registration period.

STATUTES: K.S.A. 21-3414(a)(2)(A); K.S.A. 22-4901, -4902(a), -4906; and K.S.A. 38-2347(a), (f), -2364(a), (b), -2366

STATE V. JONES – June 25, 2010
DOUGLAS DISTRICT COURT – AFFIRMED IN PART 
AND DISMISSED IN PART
NO. 101,936 
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/CtApp/2010/20100625/101936.pdf.

Facts: Jones convicted on plea to three criminal charges. Aggravated presumptive guidelines sentences imposed for each conviction. Jones appealed, claiming Apprendi violation in jury not making the determination that he be prosecuted as an adult, and claiming Apprendi violation in sentences imposed from longest range in relevant presumptive grid blocks rather than from middle of each range. 

Issues: (1) Adjudication as adult and (2) sentencing 

Held: State v. Jones, 273 Kan. 756, cert. denied 537 U.S. 980 (2002); State v. Tyler, 286 Kan. 1087 (2008); and In re. L.M., 286 Kan. 460 (2008), are compared, contrasted, and applied. Tyler is controlling in this case. Juveniles have no constitutional right to be adjudicated under Kansas Juvenile Justice Code. 
Rebuttable presumption of adult prosecution mandated by K.S.A. 38-1636(a)(2) is constitutionally valid. 

No appellate jurisdiction to consider Apprendi challenge to presumptive sentences. Same argument addressed and rejected in State v. Johnson, 286 Kan. 824 (2008). 

Statutes: K.S.A. 2009 Supp. 38-2347; K.S.A. 2007 Supp. 21-4704(e)(1), -2347, -2347(a)(2), -2347(e); K.S.A. 21-4721(c)(1); and K.S.A. 38-1636(a)(2) 
IN RE D.E.R. – March 19, 2010
ELLSWORTH DISTRICT COURT – APPEAL SUSTAINED
NO. 101,877 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2010/20100319/101877.pdf.

Facts: The state appealed upon the following question reserved: “Does a juvenile respondent charged with a felony have the right to a preliminary hearing under Article 23 of K.S.A. Chapter 38 as of . . . Jan. 15, 2009, in light of . . . recent appellate decisions?" D.E.R. was charged with felony drug charges. 
At first appearance, D.E.R. requested a preliminary hearing. 
The district court granted the request and the state agreed to participate without objection if the district court would certify the above question as a question reserved for appeal. 

Issues: (1) Juvenile proceedings and (2) preliminary hearing 

Held: To the extent the state questions whether the statutory procedure for a preliminary examination under the adult criminal code, K.S.A. 22-2902, applies to a proceeding under the Juvenile Code, Court found that it did not. 
To the extent the state questions whether the Fourth Amendment right to have a judicial determination of probable cause as a prerequisite to an extended restraint of liberty applies to a juvenile, Court found that it does. 
Court held in a proceeding under the Revised Kansas Juvenile Justice Code, a juvenile respondent does not have a statutory or constitutional right to an adversarial preliminary examination, such as the procedure described in K.S.A. 22-2902 for adult criminal defendants.
Court also held that a juvenile respondent possesses the constitutional right to have a judicial determination of probable cause as a prerequisite to an extended restraint of liberty. 
However, the full panoply of adversary safeguards need not accompany the pretrial custody probable cause determination. 

Statutes: K.S.A. 22-2101, -2102, -2902, -3206, -3602(b)(3); and K.S.A. 38-2301, -2331, -2343, -2344(d), -2347, -2357  
STATE V. DALE– December 4, 2009
SALINE DISTRICT COURT – AFFIRMED IN PART, VACATED IN PART, AND REMANDED WITH DIRECTIONS
NO. 101,199 
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/CtApp/2009/20091204/101199.pdf.
Facts: Dale pled guilty to vehicle burglary. He had two prior juvenile adjudications for nonresidential burglary. The presentence investigation (PSI) report indicated the special rule set forth in K.S.A. 21-4704(l)(2) (now at K.S.A. 2008 Supp. 21-4704[p]) was applicable since Dale had two prior juvenile adjudications for burglary. 
Dale filed an objection to the PSI report. He argued that his juvenile adjudications for burglary were improperly counted as convictions under K.S.A. 21-4704(l)(2). The district court overruled the objection, finding that Dale’s juvenile adjudications should be considered as convictions for the purposes of K.S.A. 21-4704(l)(2). 
The district court sentenced Dale to a prison term of 9 months with a post-release supervision term of 12 months, pursuant to the enhancement provision in K.S.A. 21-4704(l)(2). 
Had the special rule not applied, Dale’s sentence would have been 9 months’ probation. 

Issues: (1) Criminal history and (2) juvenile convictions 

Held: Court stated that whether a juvenile adjudication may or may not be treated the same as a criminal conviction for purposes of sentencing under our criminal code depends on the language and intent of the specific statue at issue. 
When the statute refers to convictions but excludes mention of adjudications, where other statutes refer to both terms, it is presumed the Legislature intended that adjudications be excluded from consideration as convictions. 
Court held that K.S.A. 21-4704(l)(2) refers to convictions and not adjudications. Had the Legislature intended juvenile adjudications to be counted as convictions for the purposes of enhancing a sentence it could have included adjudications when drafting the statute. 
By specifically excluding mention of adjudications, the Legislature has expressed its intention that adjudications not be considered as convictions under K.S.A. 21-4704(l)(2). 
Court held it was improper for the district court to consider Dale’s juvenile adjudications as convictions in order to enhance his sentence. 

Statute: K.S.A. 21-3715(c), -4603d(f), -4704(l)(2) 
STATE V. ELLMAKER– December 4, 2009
JOHNSON DISTRICT COURT – AFFIRMED
NO. 99,110 
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2009/20091204/99110.pdf.

Facts: Ellmaker initially charged as juvenile for stabbing killing of social worker and battery of his mother. He stipulated to waiver of juvenile jurisdiction, was certified to stand trial as an adult, and was convicted of premeditated first-degree murder and aggravated battery. 
On appeal, he claimed district court erred by giving pattern instruction regarding definition of general intent as it related to premeditated first-degree murder, and by giving Allen-type instruction.
 Where a juvenile stipulates to evidence regarding waiver of juvenile jurisdiction, appeal questioned whether appellate court under K.S.A. 38-1681 can consider whether district court erred in authorizing prosecution as an adult without first having jury decide if facts supported the certification decision, and erred in certifying prosecution as an adult without complying with K.S.A. 38-1636(c)(2). 
Ellmaker also claimed he was denied due process because the criminal complaint did not specify the underlying aggravating factors supporting the hard 50 life sentence imposed, claimed the hard 50 sentencing scheme is unconstitutional, and claimed cumulative error denied him a fair trial. 
Issues: (1) Specific intent and premeditation, (2) Allen-type instruction, (3) challenge to prosecution as adult, (4) aggravating factors supporting hard 50 sentence, (5) constitutionality of hard 50 sentencing scheme, (6) cumulative error 
Held: Clearly erroneous standard of review applies because Ellmaker did not distinctly state grounds of the objection advanced on appeal. No clear error where defense did not make Ellmaker’s intent to kill a disputed issue, and defense asked for pattern instruction on general intent to be given. Nor did the pattern instruction on general intent mislead the jury into believing state did not have to prove that Ellmaker premeditated the killing and could meet its burden by proving Ellmaker premeditated the stabbing. 

As in State v. Salts, 288 Kan. 263 (2009), district court erred in giving deadlocked jury instruction, but no reversible error in light of evidence of guilt. 

Ellmaker was properly certified for and prosecuted as an adult. State v. Smith, 268 Kan. 222 (1999), is distinguished. Under K.S.A. 38-1681, if a juvenile consents to order authorizing prosecution as an adult, an appellate court has no jurisdiction to consider issues related to the waiver proceeding or to the judicial determination to waive juvenile jurisdiction even if a district judge fails to inform a juvenile of items listed in K.S.A. 38-1636(c)(2). 

Requirement in K.S.A. 22-3201(c) that a complaint, information, or indictment allege facts sufficient to constitute a crime or specific crime subcategory in the crime seriousness scale (crime severity) does not require state to allege the aggravating factors used as a basis to impose a hard 50 life sentence under K.S.A. 21-4635. 

No ground presented for reconsidering prior decisions upholding constitutionality of hard 50 sentencing scheme under K.S.A. 21-4635. 

Cumulative error doctrine is not applicable where multiple errors not found. 

Statute: K.S.A. 2008 Supp. 38-2347(c)(2), -2380(a)(1); K.S.A. 21-3101 et seq., -3201, -3401(1), -3413(b), -3414, -3414(b), -3701(b), -4635; K.S.A. 22-3201, -3201(c), -3208(4), -3414(3); and KS.A. 38-1601 et seq., -1636, -1636(c)(2), -1636(e), -1681, -1681(a)(1)
STATE V. TOLER – May 1, 2009

JOHNSON DISTRICT COURT – APPEAL SUSTAINED
NO. 99,236

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2009/20090501/99236.htm.
Facts: Toler drove car to school to run with dog while school was not in session. Officer approached about dog not being on a leash, and arrested Toler for possession of gun in Toler’s car. District court acquitted Toler, finding no violation of K.S.A. 21-4204(a)(5) because school was not in session. State appealed on question reserved, K.S.A. 22-3602(b)(3), for interpretation of statute. 

Issue: If a district court finds that a juvenile has violated the conditions of a juvenile sentence, is the district court required under K.S.A 38-2364 to impose the adult sentence? 

Held: Court held the issue was of statewide importance and the Court would consider the issue. 
Court reiterated that an appellate court’s ruling on a question reserved does not have any effect on the juvenile offender or criminal defendant in that case. 
Court held that in an extended-jurisdiction juvenile prosecution, K.S.A. 2008 Supp. 38-2364 provides that the district court include both a juvenile sentence and an adult sentence, but the adult sentence is stayed on the condition that the juvenile comply with the conditions of the juvenile sentence and not commit a new offense. If the district court finds that the juvenile has violated the conditions of the juvenile sentence, K.S.A. 2008 Supp. 38-2364(b) requires the court to impose the adult sentence. 

Statute: K.S.A. 2008 Supp. 65-4161, -4163; K.S.A. 21-4204(a)(5), -4204(b); and K.S.A. 22-3602(b)(3) 

IN RE E.F. - April 24, 2009

FINNEY DISTRICT COURT – QUESTION RESERVED SUSTAINED
NO. 101,104

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2009/20090424/101104.htm.

Facts: After E.F. failed to meet the terms of his juvenile sentence, the district court granted adult probation rather than imposing the adult prison sentence in E.F.’s extended-jurisdiction juvenile proceeding. The state appealed on a question reserved. 

QUESTION RESERVED: If a district court finds that a juvenile has violated the conditions of a juvenile sentence, is the district court required under K.S.A 38-2364 to impose the adult sentence?
 Held: Court held the issue was of statewide importance and the Court would consider the issue. 
Court reiterated that an appellate court’s ruling on a question reserved does not have any effect on the juvenile offender or criminal defendant in that case. 
Court held that in an extended-jurisdiction juvenile prosecution, K.S.A. 2008 Supp. 38-2364 provides that the district court include both a juvenile sentence and an adult sentence, but the adult sentence is stayed on the condition that the juvenile comply with the conditions of the juvenile sentence and not commit a new offense. 
If the district court finds that the juvenile has violated the conditions of the juvenile sentence, K.S.A. 2008 Supp. 38-2364(b) requires the court to impose the adult sentence. 

Statute: K.S.A. 21-4603d(g); and K.S.A. 38-2347, -2364, -2381, -3602
STATE V. J.H. – November 13, 2008

FINNEY DISTRICT COURT – AFFIRMED
NO. 96,770 PUBLISHED VERSION FILED NOVEMBER 13, 2008

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2007/20070706/96770.htm.

FACTS: J.H. convicted as extended jurisdiction juvenile under K.S.A. 38-16,126 (now K.S.A. 2007 Supp. 38-2364[b]). State filed motion to revoke probation based in part on J.H.’s commitment of new offenses. After evidentiary hearing, trial court revoked probation and ordered J.H. to serve 48-month alternative adult criminal sentence previously imposed under K.S.A. 38-16,126(a)(2). J.H. appealed, challenging sufficiency of the evidence supporting the revocation. He also claimed K.S.A. 38-16,126 required trial court to consider alternatives other than prison sentence. 

ISSUES: (1) Revocation of probation and (2) adult sentence

HELD: Under facts of case, substantial evidence at revocation hearing supported trial court’s conclusion that J.H. violated provisions of the juvenile sentence.
K.S.A. 38-16,126(b) is construed and interpreted. If trial court after hearing revokes the juvenile sentence, court is specifically directed to enforce imposition of the adult sentence previously ordered under K.S.A. 38-16,126(a)(2). 
District court did not have jurisdiction to consider sentencing alternatives.

STATUTES: K.S.A. 2007 Supp. 38-2364(b); and K.S.A. 21-3414(a)(1)(A), -4704, 38-16,126, -16,126(a)(2), -16,126(b)

STATE V. GLASS – September 19, 2008

SHAWNEE DISTRICT COURT – AFFIRMED
NO. 98,252

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2008/20080919/98252.htmm.

FACTS: Police officer stopped car in immediate vicinity of just reported robbery. Driver and two passengers arrested after officer discovered money and other evidence. Glass filed motion to suppress evidence in vehicle and statements to officer, claiming there was no reasonable articulable suspicion to stop the vehicle. District court denied that motion, and Glass convicted of aggravated robbery. On appeal, he claimed district court erred in denying motion to suppress, and claimed inclusion of juvenile adjudications in his criminal history violated Apprendi v. New Jersey, 30 U.S. 466 (2000).

ISSUES: (1) Vehicle stop and (2) sentencing

HELD: No error in district court’s denial of motion to suppress. 
Under totality of circumstances in this case, and giving appropriate weight to those facts and circumstances, officer had a reasonable suspicion based on articulable facts that occupants of vehicle (which included the defendant) had just committed an aggravated robbery sufficient to stop the vehicle without violating Fourth Amendment. State v. Baker, 239 Kan. 403 (1986) is discussed and applied.
Glass’ challenge to use of juvenile adjudications in criminal history is defeated by State v. Hitt, 273 Kan. 224 (2002).

STATUTES: None
STATE V. TYLER – September 5, 2008

WYANDOTTE DISTRICT COURT – AFFIRMED
NO. 96,299

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/supct/2008/20080905/96299.htm.

FACTS: Tyler was convicted of first-degree murder and conspiracy to commit first-degree murder in the Thanksgiving Day shooting of Michelle Wallace. Tyler was 17 years old at the time of the shooting. Tyler was not the shooter in the killing but was involved in the conspiracy and was in the SUV when it happened. The district court certified Tyler for adult prosecution. 

ISSUES: (1) Judicial misconduct, (2) sufficiency of the evidence, and (3) adult certification

HELD: Court rejected Tyler's argument that the trial judge violated judicial canons by consulting with lay persons about the clarity of the proposed instruction on aiding and abetting and that the judicial misconduct mandated a reversal for a new trial. 
Court stated the jury instruction on aiding and abetting was an accurate statement of the law. Tyler had no substantive right to any additional language in the instruction and he failed to present any prejudice. 
Court held that a reasonable jury could infer that, when Tyler agreed, in return for drugs, to "roll with" the conspirators on their murderous trip, Tyler understood that he would be a participant in the unlawful venture, even though he had declined to be the actual shooter. The promise of drugs could provide the incentive for Tyler to wish to bring about the success of the planned crime. A rational jury could reasonably infer that Tyler actually carried through with his promise to be a lookout, when he assumed his position in the victim's vehicle and remained in the victim's presence until the murder was completed. In other words, the evidence reasonably established more than mere presence at the time and place of the murder and was sufficient to support the jury's verdict that Tyler aided and abetted in Wallace's murder. 
Court rejected Tyler's Apprendi argument.
Court stated that a state is not constitutionally required to provide preferential treatment to juveniles, and Apprendi was not intended to place constraints on the determination of which court will prosecute a juvenile offender. 
Court also affirmed the constitutionality of the presumption that he is an adult based on the severity of his alleged offenses.

STATUTES: K.S.A. 20-3018(c) and K.S.A. 60-232, -243(a)
STATE V. SIMS – August 22, 2008
JOHNSON DISTRICT COURT – SENTENCE VACATED AND REMANDED
NO. 97,943

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2008/20080822/97943.htm.

FACTS: Sims committed two adult felonies while on conditional release on juvenile adjudication. District court ordered the adult sentences to run consecutive to the juvenile adjudication. Sims appealed.

ISSUES: Consecutive sentences
 HELD: K.S.A. 21-4603d (f)(1) does not authorize consecutive sentences for an adult conviction and a juvenile adjudication under Kansas Juvenile Justice Code. To extent the statute is ambiguous as to whether juvenile adjudications may trigger application of consecutive sentences; the statute must be construed in the defendant’s favor.
This is consistent with State v. Crawford, 39 Kan. App. 2d __, 185 P.3d 315 (2008), and addresses statutes in effect when Sims committed the crimes in June 2006. 

STATUTES: K.S.A. 2007 Supp. 38-2364, -2364(2); and K.S.A. 21-4603d (f), -4603d (f)(1)
IN RE J.M.E. – July 27, 2007

SALINE DISTRICT COURT – REVERSED AND REMANDED WITH DIRECTIONS
NO. 97,780

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2007/20070727/97780.htm.

FACTS: In 2005, J.M.E., a minor, and three other minors were parked at the end of a dead-end road in Salina. A resident reported the car. When officer approached the car, they immediately smelled marijuana. J.M.E. was the driver. When officers asked J.M.E. to step out of the car, they saw that he was trying to swallow marijuana. J.M.E. was charged with possession of marijuana and was successful in a motion to suppress when the district court held the officers did not have specific and articulable facts on which to base their search.
 ISSUE: Motion to suppress

HELD: Court held the encounter in this case clearly fell under the community caretaking function of law enforcement. 
Court also held the smell of marijuana arising from the car when its windows were rolled down provided the officers with reasonable suspicion of criminal activity and probable cause to search the car. 
Court held the district court's decision lacked substantial competent evidence and was the incorrect legal conclusion. 
Court remanded with directions to admit the evidence seized during the search.

STATUTES: None

STATE V. MITCHELL– March 28, 2008

WYANDOTTE DISTRICT COURT – APPEAL DISMISSED
AND CASE REMANDED WITH DIRECTIONS
NO. 98,512

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/supct/2008/20080328/98512.htm.

FACTS: Mitchell was charged with first-degree murder or felony murder based on aggravated assault, two counts of aggravated assault and unlawful possession of firearm. His first trial ended in a mistrial and on that same day, he was shot and as a result of his injuries, he waived his right to a speedy trial. In the second trial, the court decided to take two stipulations concerning Mitchell's prior juvenile record, one for the jury and one for the court. The State took an interlocutory appeal after the court barred the State from submitting any evidence to the jury regarding Mitchell's adjudication for a person felony while in possession of a firearm. Mitchell objected to the appeal and reasserted his right to a speedy trial.

ISSUES: (1) Juvenile adjudications, (2) elements of crime, and (3) speedy trial

HELD: Court held that under Kansas law; the state is required to accept Mitchell's stipulation as to his status and is precluded from admitting independent evidence to the jury to establish the elements of Mitchell's status. 
The state has failed to demonstrate that the district court's decision is erroneous and not in compliance with Kansas law. Thus, the state cannot demonstrate that the exclusion of its proposed stipulation of the prior juvenile adjudication substantially impairs its ability to prosecute the case. If the exclusion of evidence does not substantially impair the state's ability to prosecute the case, the state cannot raise the issue as an interlocutory appeal. 
Court held that as a result, it did not have jurisdiction to address the state's appeal. 
Court found that when the state files an interlocutory appeal that is not authorized by K.S.A. 22-3603, the time for the appeal must be charged to the state when computing whether an accuser’s right to a speedy trial under K.S.A. 22-3402(1) has been violated. 
Court also stated that defendants who have waived their right to a speedy trial may condition or revoke their waiver and subsequently raise the speedy trial issue if the state is aware of the condition or the revocation. 
Court found Mitchell properly revoked the waiver of his right to a speedy trial and the state had failed to bring Mitchell to trial within the statutory speedy trial period. 
As a result, the case against Mitchell must be dismissed and he is discharged from further liability.
STATUTES: K.S.A. 20-3018(c); K.S.A. 21-4204; K.S.A. 22-3402(1), -3603; and K.S.A. 60-401(b), -407(f), -445
IN RE J.R.A. – July 6, 2007

JOHNSON DISTRICT COURT – REVERSED
NO. 97,690

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2007/20070706/97690.htm.

FACTS: J.R.A. placed on probation after being adjudicated of one misdemeanor and one nonperson felony offense. When later adjudicated of another nonperson felony, trial court revoked probation and classified J.R.A. in sentencing as a “chronic offender II, escalating felon” on the juvenile matrix. J.R.A. appealed, claiming trial court erred in treating the prior felony offense as a misdemeanor for purposes of that classification.

ISSUE: Classification as chronic offender

HELD: Reversed and remanded for resentencing. K.S.A. 38-16,129(a)(3)(B)(i) plainly and unambiguously defines a “chronic offender II, escalating felon” in part as an offender with one present felony and two prior misdemeanor adjudications. J.R.A. did not meet these classification requirements.
STATUTES: K.S.A. 2006 Supp. 21-3105(1), -3105(4), 38-1602(b), 38-2369, -2369(a)(3)(B)(i); K.S.A. 2005 Supp. 38-16,129; and K.S.A. 38-16,129, -16,129(a)(3)(B)(i).
STATE V. DAVIS – April 20, 2007
DISTRICT COURT – AFFIRMED IN PART, REVERSED IN PART, AND REMANDED WITH DIRECTIONS
NO. 93,907

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2007/20070420/93907.htm.

FACTS: Davis was convicted of aggravated robbery of a convenience store. During the robbery Davis wore pantyhose over his head and held a knife to the throat of the store clerk. Davis demanded money, but before he could take any money, he hit his head, and stumbled out of the store with beer and cigarettes. The police officer responding to the scene followed a speeding car to a residence, and discovered a knife, cigarettes and beer in his car. Davis was 17 years old at the time, but was prosecuted as an adult.

ISSUES: (1) Peremptory challenges and (2) prosecution of juvenile as an adult

HELD: Court held Davis had standing to challenge the State's use of peremptory challenges to exclude African-American prospective jurors regardless of whether he was African-American. 
Court found Davis made a prima facie showing that the prosecutor excluded the only two African-American members of the jury panel on the basis of race. 
Court found the prosecutor provided a race neutral reason for striking the jurors based on questions concerning burden of proof and that the other juror would overanalyze the case. However, the court held that the trial court never conducted a full analysis on whether Davis had met his burden of proving purposeful discrimination. Regarding the first juror, the court held there was a lack of evidence to support the race neutral reason and that lack of support in the record for the reasons given for a peremptory strike is an indicator of pretext. Regarding the second juror, the court held the trial court should consider on remand whether the final jury members would fit within the prosecutor's proffered reasons for striking the juror. 
Court also held the trial court adequately considered the factors in authorizing the prosecution of Davis as an adult and substantial evidence exists to support the trial court's decision.

CONCURRENCE: Judge Buser concurred in the decision, but would have refrained from analyzing the third step of the Batson test.

STATUTES: K.S.A. 21-3427; K.S.A. 38-1636(a)(2), (e).
STATE V. WALKER – March 23, 2007
SEDGWICK DISTRICT COURT – AFFIRMED
NO. 95,095

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2007/20070323/95095.htm.

FACTS: In drive-by shooting that killed 16 month old child, Walker convicted of first-degree felony murder and criminal discharge of firearm at occupied building. Conviction reversed based on trial court’s admission of statements Walker made to police after he had invoked right to counsel, 276 Kan. 939 (2003). 
Walker again convicted on retrial. He appealed, claiming (1) trial court should have suppressed all statements and evidence discovered as a result of police interrogation because statements were not voluntary and evidence was “fruit of poisonous tree,” (2) error to deny “motion to change judge,” (3) double jeopardy violation to sentence him for both felony murder and discharge of a firearm, (4) error to include juvenile adjudications in his criminal history, and (5) increased sentence for criminal discharge of a weapon was illegal and showed vindictiveness by judge.

ISSUES: (1) Motion to suppress, (2) change of judge, (3) double jeopardy in sentencing, (4) juvenile adjudication in criminal history, and (5) vindictive resentencing

HELD: Combined factors to be considered when determining voluntariness of a statement are stated and discussed against facts of case. 
Under totality of factors and circumstances of interrogation, Walker’s statement that he was driving the car was product of Walker’s free and independent will. 
No suppression of physical evidence discovered in car was required because trial court correctly found evidence would have ultimately or inevitably been discovered by lawful means.
 Procedure under K.S.A. 2006 Supp. 20-311d examined and applied. Nothing in record demonstrates trial court actually exhibited bias or prejudice at either of Walker’s trials. Ruling on motion to change judge did not create reversible error. 

Double jeopardy claim considered even though raised for first time on appeal.

Double jeopardy does not attach to convictions under felony murder statute and felony discharge of a firearm at an occupied dwelling, even if charges arise from same conduct. 
Walker’s sentences for these convictions are not multiplicitous and do not violate right against double jeopardy. 
Use of prior juvenile adjudications in a defendant’s criminal history is not unconstitutional. No new case law or argument presented to disturb this precedent. 

District court explained that felony murder was incorrectly calculated as the primary crime in first sentencing. This time, presumptive sentence for criminal discharge of firearm was greater because it was the base sentence. 
Any possible presumption of vindictiveness in sentencing was completely dissuaded by court’s clear and sound explanation. 

STATUTES: K.S.A. 2006 Supp. 20-311d, -311d(a)-(c), -311(c)(5), 21-3436(a), -3436(a)(15), -4219(b), -4704, -4720(b)(2) and (5); K.S.A. 21-3401(b), -4219, -4721(e), -4721(e)(1) and (3). 
STATE V. WILLIAMS – March 16, 2007
JOHNSON DISTRICT COURT – AFFIRMED
NO. 95,890

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2007/20070316/95890.htm.

FACTS: Williams convicted of first-degree murder and attempted first-degree murder, and did not challenge district court’s jurisdiction to prosecute him as an adult. Supreme 
Court affirmed murder convictions in Williams’ direct appeal, and remanded attempted murder convictions for a new trial, 268 Kan. 1 (1999). In 2005, Williams filed motion to correct an illegal sentence. 
District court denied that motion, finding Williams was not a juvenile offender for purposes of prosecution, the adult criminal court had jurisdiction, thus the sentence imposed was not illegal. Williams appealed.

ISSUE: Jurisdiction to prosecute juvenile as an adult

HELD: Under facts district court had jurisdiction to prosecute 17-year-old defendant under criminal code for adults, and the ensuing sentence does not fit the definition of an illegal sentence. 

STATUTES: K.S.A. 22-2601, -3504, -3504(1), 38-1601 et seq., 60-1507; K.S.A. 1995 Supp. 38-1602(b)(3); and K.S.A. 38-1601 et seq., -1604(a) (Furse 1993)
STATE V. MERRILLS – January 12, 2007
SEDGWICK DISTRICT COURT – AFFIRMED
NO. 95,117

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2007/20070112/95117.htm.

FACTS: Concurrent sentences imposed for a controlling 494-month term on Merrills’ conviction for aggravated robbery and attempted second-degree murder. In unpublished opinion, Court of Appeals reversed and remanded pursuant to Apprendi and Gould for resentencing on aggravated robbery conviction. 
At resentencing, court overruled Merrills’ objection to consideration of juvenile adjudications as criminal history for purpose of enhancing sentence, and imposed high presumptive sentence for aggravated robbery to run consecutively to unchanged second degree murder sentence for a controlling 308-month sentence.
Merrills appealed claiming (1) use of juvenile adjudications violated Blakely v. Washington, 542 U.S. 296 (2004), and (2) imposition of consecutive sentences on remand was presumptively vindictive. 

ISSUES: (1) Juvenile adjudications and criminal history score and (2) resentencing vindictiveness

HELD: State v. Hitt, 273 Kan. 224 (2002), controls. Use of juvenile adjudications in determining criminal history score is appropriate notwithstanding fact that such adjudications are not routinely the result of jury trials. 

Under facts, where combined sentences imposed after remand for resentencing were less than original sentences, fact that the two sentences were run consecutively the second time as opposed to concurrently the first time does not show vindictiveness on part of sentencing court.

STATUTES: None
STATE V. DONALDSON – April 28, 2006
RENO DISTRICT COURT – REVERSED AND REMANDED WITH DIRECTIONS 
NO. 92,530
For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2006/20060428/92530.htm.
FACTS: Donaldson was assigned a criminal history score of “B” due to his prior conviction for robbery, an adult person felony, and three convictions for omitting to provide for minor children, which were classified as adult person misdemeanors. The three prior misdemeanor convictions were then scored as an adult person felony. Donaldson filed a motion to correct an illegal sentence arguing the district court applied an incorrect criminal history score to calculate his sentence. The district court dismissed the motion finding Donaldson failed to object to his criminal history classification.
ISSUES: Err in denying motion to correct illegal sentence

HELD: Court reversed and remanded with directions.
Court stated that Donaldson’s failure to object to his criminal history score merely prevented him from challenging the factual basis for the criminal history classification applied in the case. 
However, the court stated that no party can properly stipulate to an incorrect application of the law. 
Court held that it was unable to determine if the prior Oklahoma convictions for criminal nonsupport were properly classified as misdemeanors or felonies. 
Court held that under K.S.A. 2005 Supp. 21-4711(e), the facts required to classify out-of-state adult convictions and juvenile adjudications must be established by the state by a preponderance of the evidence. 
Court remanded to the district court for a hearing to determine if the prior Oklahoma convictions were properly classified. 

STATUTES: K.S.A. 21-3605(a)(1), (7), -3608(a), (c), -4721(e); K.S.A 2005 Supp. 21-4711(a), (e), 4715(c); and K.S.A. 22-3504(1).
STATE V. ALLEN – April 7, 2006
SEDGWICK DISTRICT COURT – REVERSED AND REMANDED WITH DIRECTIONS 
NO. 93,940

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2006/20060407/93940.htm.

FACTS: Allen pled no contest to one count of aggravated indecent liberties with a child. Allen had a 1987 juvenile adjudication for aggravated incest. The trial court found it was clear that Allen’s prior juvenile adjudication for aggravated incest could be determined beyond a reasonable doubt to have seen sexually motivated. The trial court concluded that Allen qualified for sentencing as a persistent sex offender. Allen was sentenced to 110 months’ imprisonment.

ISSUES: (1) Departure sentence, (2) persistent sexual offender, and (3) juvenile adjudication

HELD: Court reversed and remanded with directions. 
Court followed Kansas Supreme Court precedent that a trial court’s decision to double an offender’s sentence under K.S.A. 21-4704(j) did not violate Apprendi. 
Court held there was nothing in the record, which indicated that at the time of Allen's juvenile adjudication or disposition for aggravated incest, the court made any determination beyond a reasonable doubt that the offense was sexually motivated. 
Court held that K.S.A. 2005 Supp. 22-3717(d)(2)(L) is not a “catch-all” provision to encompass any offense of a sexual nature within the meaning of a sexually violent crime for purpose of sentencing persistent sex offenders. 
Court stated that aggravated incest is not listed as a per se sexually violent crime. At the time of Allen’s juvenile adjudication it was not determined beyond a reasonable doubt that it was sexually motivated. 
Court concluded that the trial court erred by finding Allen's prior juvenile adjudication for aggravated incest constituted a sexually violent crime for purpose of sentencing him as a persistent sex offender.

DISSENT: Judge Marquardt dissented indicating the majority’s opinion leads to an absurd reading of the sexual offender statutes. J. Marquardt stated that the trial court ruled beyond a reasonable doubt that Allen’s prior crime was sexually motivated and his sentence as a persistent sex offender should be affirmed.

STATUTE: K.S.A. 21-4710(d)(11); K.S.A. 2005 Supp. 21-4704(j); and K.S.A. 2005 Supp. 22- 3717(d)(2)(L), -4902(c).
STATE V. CARTER – June 25, 2004
SEDGWICK DISTRICT COURT - AFFIRMED
NO. 88,933

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2004/20040625/88933.htm.

FACTS: Carter’s convictions in first trial were reversed on a claim of ineffective assistance of counsel. State v. Carter, 270 Kan. 426 (2000). In second trial, he was convicted of first-degree felony murder, aggravated robbery, and criminal possession of firearm. Issues on appeal are (1) whether district court properly admitted eyewitness testimony including identifications from preliminary hearing and first trial, (2) whether prosecutor committed reversible misconduct during closing argument, (3) whether sufficient evidence supported the convictions, and (4) whether consideration of juvenile adjudications in calculating criminal history violated Apprendi. 

ISSUES: (1) Admission of Earlier Identifications, (2) Prosecutorial Misconduct, (3) Sufficiency of Evidenced, (4) Juvenile Adjudications in Sentencing
 HELD: Prior testimony of identifying eyewitness was properly admitted despite witness’ selective memory loss in second trial. Witness was available under K.S.A. 2003 Supp. 60-460(a), and prior inconsistent statements could be used to question credibility under K.S.A. 6 0-422(a). K.S.A. 60-460(c)(2) did not apply, and no Confrontation Clause issue arose. 

Prosecutor did not commit misconduct during closing argument. Prosecutor guided jury to a reasonable inference that could be drawn from the evidence, and repeated witness testimony nearly verbatim.
Sufficient evidence sufficient supports the convictions.

Consideration of defendant’s prior juvenile adjudications in calculating criminal history score was consistent with Apprendi. State v. Hitt, 273 Kan. 224 (2002), controls.

STATUTES: K.S.A. 2003 Supp. 60-460 sections (a), (c)(2), and (m); K.S.A. 60-422, -422(b), -445. 
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