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STATE V. KELLY – March 25, 2011
SHAWNEE DISTRICT COURT – AFFIRMED
NO. 100,913

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2011/20110325/100913.pdf.
Facts: Kelly entered 1991 guilty plea to attempted rape and aggravated criminal sodomy. No direct appeal from sentence. District court denied motions filed in 2007 and 2008 to correct illegal sentence, to withdraw plea, and for post-conviction relief. District court denied Kelly’s motion for reconsideration and new allegations of wrongful conduct by trial attorneys. On appeal, Kelly reiterated claim that pleas were not voluntarily and knowingly entered, and claimed district court failed to inquire into attorney’s conflict of interest. 

Issues: (1) Conflict of interest and (2) plea withdrawal 

Held: Conflict of interest claim is considered in context of K.S.A. 60-1507 rather than as motion to withdraw plea. Appellate review barred because 60-1507 motion not a substitute for appeal, abuse of remedy to not raise claim in either a direct appeal or in first 60-1507 motion, and time barred. 

Kelly did not appeal ruling on merits of motion to withdraw pleas. Doctrine of resjudicata applies and prevents re-litigation of plea withdrawal issue. 

Statutes: K.S.A. 22-3210, -3210(d), -3504, 60-1507, -1507(c), -1507(f)(1), -1507(f)(2); and K.S.A. 22-3430 (Ensley 1988) 

STATE V. WITTEN – March 18, 2011
PRATT DISTRICT COURT – AFFIRMED IN PART, REVERSED IN PART, AND REMANDED WITH DIRECTIONS
NO. 103,476
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/CtApp/2011/20110318/103476.pdf.

Facts: In district court case No. 08CR89, a jury found Witten guilty of the sale of methamphetamine within 1,000 feet of a school and possession of methamphetamine without a drug tax stamp. In a companion case, No. 08CR276, Witten pled guilty to the possession of methamphetamine and possession of a controlled substance without a drug tax stamp. On appeal, Witten challenges his convictions in case No. 08CR89, claiming that prosecutorial misconduct deprived him of a fair trial and that there was insufficient evidence that he sold methamphetamine within 1,000 feet of a school. Witten also contends the district court erred in denying his motion to withdraw his guilty pleas in case No. 08CR276. Finally, Witten challenged the use of his criminal history. 

Issues: (1) Sufficiency of the evidence, (2) motion to withdraw guilty plea, and (3) allocution 

Held: Court reversed Witten’s conviction for sale of methamphetamine based on the State’s failure to prove that the school in question was being used for student instruction or attendance or extracurricular activities of pupils enrolled in kindergarten or any of the grades one through 12. Court remanded for resentencing for the lesser included offense of simple sale of methamphetamine. Court found the prosecutor’s comments that it was up to the jury to stop Witten from selling methamphetamine in the community was improper and intended to appeal to the passions of the jurors, but the error was harmless based on the overwhelming nature of the evidence. Court found no error in the prosecutor’s comments concerning the use of the school and the prosecutor’s vouching for a witnesses’ credibility. Court found Witten’s belated attempt to inject during allocution a claim that he was coerced into entering a plea was untimely and untrustworthy. Witten failed to demonstrate good cause to support the setting aside of his guilty pleas. Court denied Witten’s Apprendi claim. 

Statutes: K.S.A. 22-3210(d); K.S.A. 60-261, -409; and K.S.A. 65-4161(d) 
STATE V. ANDERSON– March 18, 2011  
SHAWNEE DISTRICT COURT – AFFIRMED
NO. 102,835
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2011/20110318/102835.pdf.

Facts: Following evidentiary hearing with new attorney on disputed claims that trial defense counsel had not explained plea agreement’s concurrent sentences recommendation and had misled Anderson about possible prison term, district court found no showing of good cause supported Anderson’s pre-sentence motion to withdraw no contest plea to first-degree murder. Anderson appealed. 

Issues: Withdrawal of plea 

Held: Three factors for determining whether a defendant demonstrates good cause for plea withdrawal are stated and applied. Trial court resolved credibility determinations against Anderson. No abuse of discretion in denying Anderson’s motion to withdraw plea. 

Statutes: K.S.A. 21-3401; and K.S.A. 22-3210(d), -3601(b)(1), -3717(b)(1) 

STATE V. MCCASLIN – January 21, 2011
SEDGWICK DISTRICT COURT – AFFIRMED
NO. 99,628 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2011/20110121/99628.pdf.
Facts: McCaslin convicted of first-degree premeditated murder, rape, and aggravated arson. Sentence included hard 50 prison term for the murder conviction. On appeal, McCaslin claimed: (1) error to admit hearsay evidence in violation of right of confrontation; (2) insufficient evidence supported the convictions; (3) prosecutorial misconduct in badgering McCaslin during cross-examination, asking him a question having no good-faith evidentiary basis, and inflaming emotions and passions of jury during rebuttal remarks; (4) error to admit video evidence of fire department’s arrival and response to fire; (5) error to admit evidence of photograph of burned house which included victim’s burned naked body; (6) insufficient evidence supported trial court’s finding of the two aggravating factors supporting the hard 50 sentence; (7) Kansas hard-50 sentencing scheme is unconstitutional; (8) error to impose aggravated terms in sentencing grid for the rape and aggravated arson convictions; (9) Sixth and 14th amendments violated by enhanced sentences without prior convictions being submitted to jury; and (10) cumulative error denied McCaslin a fair trial. 

Issues: (1) Confrontation and hearsay, (2) sufficiency of evidence for convictions, (3) prosecutorial misconduct, (4) fire department video, (5) photograph of victim, (6) sufficiency of evidence for hard 50 sentence, (7) constitutionality of hard 50 sentencing scheme, (8) aggravated terms in sentencing grid, (9) enhanced consecutive sentences based on criminal history, and (10) cumulative error 

Held: Objection during trial to “stating facts not in evidence” was insufficient to preserve hearsay and confrontation issues for appeal. Contemporaneous objection requirement on these specific grounds not satisfied. 

Under facts, each conviction supported by sufficient evidence. 

Each instance of prosecutorial misconduct is separately examined. Gross and flagrant misconduct in prosecutor’s cross-examination of McCaslin, but not motivated by ill will even though a close call. Ill will, and gross and flagrant misconduct in prosecutor asking McCaslin a specific question without any good-faith basis for the question, and in prosecutor’s rebuttal remarks. KRPC and ABA Standards cited. Under facts, no reversible error. 
Fire department video assisted jury’s understanding of multiple witnesses, was not unduly prejudicial, and was not excessively cumulative. 
McCaslin failed to renew his objection in pretrial motion to suppress to photograph of victim. No appellate review of this issue. 
Under facts, sufficient evidence supported trial court’s finding that McCaslin committed the crime in an especially heinous, atrocious, or cruel manner, and to avoid or prevent lawful arrest or prosecution. 
No reason advanced in this case to retreat from court’s prior rejection of identical constitutional arguments based on recent U.S. Supreme Court decisions. 
No jurisdiction to review presumptive sentences. 
No reason advanced for retreating from holding in State v. Ivory, 273 Kan. 44 (2002), and subsequent cases upholding constitutionality of Kansas Sentencing Guidelines Act. 
McCaslin not denied a fair trial by cumulative error. 

Dissent (Johnson, J.): Would find individual instances of prosecutorial misconduct constituted plain error which was not harmless, and cumulative effect of this misconduct prejudiced McCaslin and denied him a fair trial. Also strongly disagrees that defense counsel’s objection during cross-examination of McCaslin was inadequate under the circumstances to preserve appellate review of hearsay confrontation claim. 

Statutes: K.S.A. 21-3401(a), -3501(1), -302(a)(1)(A), -3718(a)(1)(A), -3719(a)(1), -4635, - 4636, -4636(f); K.S.A. 22-3601(b)(1); and K.S.A. 60-261, -404, -460, -460(a)-(e)(e) 

STATE V. AGUILAR – MAY 21, 2010

WYANDOTTE DISTRICT COURT – REVERSED AND REMANDED
NO. 95,249 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2010/20100521/95249.pdf.
Facts: Police stopped and arrested driver (Ayalla) and passenger (Aguilar) when drugs found in inventory search of vehicle. Both hired Carlin as defense counsel, and both entered guilty pleas. Aguilar then asked to withdraw plea, claiming she was not guilty, had entered plea under duress due to her inability to pay attorney’s bill and her close relationship with Ayalla, and had ineffective assistance of counsel. 

District court held a hearing and denied the motion. Aguilar appealed. 

Issues: Motion to withdraw guilty plea 

Held: Factors in State v. Edgar, 281 Kan. 30 (2006), as clarified in State v. Schow, 287 Kan. 529 (2008), do not transform lower good cause standard of statute’s plain language into constitutional standard for ineffective assistance of counsel. 

Under particularly egregious facts of this case, in which a conflict of interest between Aguilar and Ayalla was insurmountable, and the record reveals no sufficient disclosure by counsel and waiver by client, Aguilar met her pre-sentence K.S.A. 22-3210(d) burden to show good cause to withdraw her plea. 

District judge’s failure to apply appropriate standards in plea withdrawal hearing was abuse of discretion requiring reversal and remand to grant Aguilar’s motion to withdraw plea. 

Dissent (J. Nuss, joined by McFarland, C.J. and Luckert, J.): Would follow guidance and practice of Kansas’ courts, consistent with federal cases addressing this issue. For defendants filing pre-sentence motions to withdraw pleas under K.S.A. 22-3210(d) alleging ineffective assistance of counsel due to conflict of interest through concurrent representation, would require meeting constitutional standards to establish “good cause” for withdrawal. 

Statutes: K.S.A. 22-3210(a)(2), -3210(d); and K.S.A. 60-1507

STATE V. WHITE – July 17, 2009

SALINE DISTRICT COURT – REVERSED AND REMANDED
NO. 100,264
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/supct/2009/20090717/100264.htm.

Facts: White was charged with sexual crimes against young girls some acts occurring before the passage of Jessica's law and some acts occurring after. 
Jessica's law increased the severity level for indecent liberties with a child under 14 to an off grid crime and increased the penalty to a life sentence. 
White pled guilty to one count of aggravated indecent liberties occurring after the passage of Jessica's law. Before sentencing, 
White moved to withdraw his plea arguing his plea was not knowing and voluntary and that at age 69 he did not receive any bargain benefit for entering a plea. 
The district court denied his motion finding he had received the advice of several attorneys, he was not pressured to enter the plea, more than 10 months had passed before the motion to withdraw the plea, and that the evidence presented by one of the child victims was articulate and succinct. 
The district court sentenced White to life imprisonment without the possibility of parole for 25 years. 

Issues: (1) Motion to withdraw plea and (2) ineffective assistance of counsel 

Held: Court concluded that the factual findings regarding whether White was advised of the possible penalty are not supported by substantial competent evidence. 
Court reversed the decision to deny the motion and remanded for a hearing on the motion. 
Court found that paragraph 9 of the written plea agreement incorrectly stated the maximum penalty White could receive was not less than 25 years rather than accurately stating that the maximum penalty he could receive was life in prison. 
Court stated that the district court did not recognize the misstatement and instead, in referring to paragraph 9 of the written plea agreement, observed, "I don't know what could be clearer than that." 
Court disagreed with the district court's finding that paragraph 9 clearly stated the maximum penalty and the court's conclusion that the written plea agreement accurately informed White of the maximum sentence. 
Consequently, the written tender of plea is evidence that defense counsel gave White incorrect information—in other words, that counsel's advice was unreasonable and ineffective and there was no contrary evidence provided. 
There is not substantial competent evidence to support the district court's factual findings that paragraph 9 clearly informed White of the possible penalties or that the colloquy clearly explained the consequences of the plea. 
Because substantial competent evidence did not support the district court's findings, Court reversed the denial of the motion to withdraw the plea. 
Court reversed for the district court to make a determination on whether White received ineffective assistance of counsel. 

Statutes: K.S.A. 21-3504(a)(3), -4643; and K.S.A. 22-3210(a)(2), (d), -3601(b)(1) 
STATE V. WHILLOCK – September 7, 2007

JEFFERSON DISTRICT COURT – REVERSED IN PART, SENTENCE VACATED, AND REMANDED
NO. 97,244

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2007/20070907/97244.htm.

FACTS: Police stopped Whillock on report of intoxicated driver, and observed half-empty bottle and 6-year-old child in Whillock’s truck. Pursuant to plea agreement, Whillock entered no contest plea to third felony DUI, and dismissed charges of endangering a child and transporting an open container. 
Based on presence of the minor, district court sentenced Whillock to serve mandatory 30 days in addition to sentence imposed for third felony DUI, pursuant to K.S.A. 2006 Supp. 8-1567(h). Whillock appealed, claiming this 30-day enhancement violated Apprendi. 
Whillock also claimed trial court failed to consider Whillock’s ability to pay the ordered BIDS reimbursement, and erred in assessing $100 Board of Indigent Defense Services’ (BIDS) application fee in the journal entry without oral pronouncement at sentencing.

ISSUE: (1) Apprendi claim, (2) BIDS reimbursement for attorney fees, and (3) BIDS application fee.
HELD: Consideration of the one-month enhancement in K.S.A. 2006 Supp. 8-1567(h) is issue of first impression for Kansas appellate courts. Statute is not unconstitutional on its face, but was unconstitutionally applied in this case where Whillock neither stipulated to presence of child under 14 years old in his vehicle, nor consented to the court finding such a fact. 
Because that fact was not proved to a jury beyond a reasonable doubt, Apprendi was violated when district court used that fact to increase Whillock’s sentence by 30 days under the statute. 
Whillock’s sentence is vacated and case is remanded for resentencing. 

Trial court did not explicitly consider factors listed in K.S.A. 2006 Supp. 22-4513 in ordering reimbursement of court-appointed attorney fees. 
Order is vacated and remanded for compliance with State v. Robinson, 281 Kan. 538 (2006). 

BIDS application fee order is reversed. Record on appeal does not indicate Whillock was ever ordered or otherwise directed to pay BIDS application fee to clerk of the court, either when he applied for court-appointed counsel or up to time of sentencing. Improper for that fee to appear for first time in journal entry of sentencing.

STATUTES: K.S.A. 44-501 sections (a), (b), and (f), -508 sections (a) and (k); and K.S.A. 20- 3018(c), 44-501et seq., -504(a), 74-7003(i).

STATE V. SCHOW – June 15, 2007

JOHNSON DISTRICT COURT – AFFIRMED
NO. 96,820

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2007/20070615/96820.htm.

FACTS: Schow pled guilty pursuant to plea agreement that in part recommended probation if eligible under the sentencing guidelines. Prior to sentencing, Schow objected to change in criminal history score that included additional adult felony aggregated from misdemeanor convictions found in prior Pre-sentencing Investigation (PSI) report. 
On appeal, Schow claimed district court abused it discretion in not allowing plea to be withdrawn because both sides were mistaken about criminal history score, and in making Schow disprove the misdemeanor convictions that Schow thought were incorrect.

ISSUES: (1) Plea withdrawal based on mutual mistake and (2) judicial notice of prior PSI report.

HELD: Mutual mistake of a defendant’s criminal history score, standing alone, is insufficient to justify withdrawal of plea. Here, no evidence that counsel was incompetent, that Schow was misled, coerced, mistreated, or unfairly taken advantage, or that his plea was not freely, fairly, and understandingly made. 
District court properly sentenced Schow on true criminal score. Mutual mistake of Schow’s criminal history score did not constitute good cause to withdraw his plea. 
Trial court is permitted to take judicial notice of a defendant’s PSI report filed in previous case without objection, instead of requiring state to produce evidence to establish disputed portion of criminal history.

CONCURRENCE AND DISSENT: (Malone, J.): Agrees no abuse of discretion in not allowing Schow to withdraw plea based on mutual mistake in Schow’s criminal history score. District court erred, however, in placing burden on Schow to disprove misdemeanor convictions alleged to be incorrect. District court should have required state to produce further evidence to prove existence of the misdemeanor convictions by preponderance of evidence.

STATUTES: K.S.A. 2006 Supp. 21-4714, -4714(f), -4715, -4715(a), -4715(c) and K.S.A. 21- 3715(a), -4714(f), -4724(c)(4).
STATE V. ADAMS – June 8, 2007
SEDGWICK DISTRICT COURT – AFFIRMED
NO. 94,857
For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2007/20070608/94857.htm.

FACTS: Adams convicted of felony murder. On appeal he claimed his nolo contendere plea was not knowing and voluntary because he did not understand the difference between premeditated first-degree murder and felony murder, and because he was “kept in the dark” as to evidence and option of trial. 
He also claimed an insufficient factual basis existed to accept his plea, and claimed his plea was the product of ineffective assistance of counsel due to attorney/client conflict of interest.

ISSUES: (1) Withdrawal of plea, (2) sufficiency of evidence, (3) and attorney/client conflict of interest.
HELD: Adams’ plea was free, knowing, and voluntary under facts of case. District judge properly exercised its discretion in denying motion to withdraw plea.

District judge properly concluded a sufficient factual basis was presented to establish the underlying felony for felony murder.

Under facts which included Adams’ oral consent, attorney did not err in continuing to represent Adams. State v. Wallace, 258 Kan. 639 (1995), discussed and applied. 
Nothing in record indicates the attorney’s representation of the complaining witness adversely affected her actions with regard to Adams’ defense. 
Neither ineffective assistance of counsel, nor a conflict of interest, was demonstrated. A reminder that Kansas Rules of Professional Conduct (KRPC), effective July 1, 2007, requires attorneys to confirm in writing a client’s informed consent to wave a potential conflict of interest. 
The new “mantra” under KRPCs for waiver of a potential attorney/client conflict of interest thus becomes “Informed Consent, Confirmed in Writing.”

STATUTES: K.S.A. 2006 Supp. 22-3210(a)(4); K.S.A. 19-702(a), -711, -715(a)-(c), 22-3210, -3210(d)

STATE V. GREEN – March 23, 2007
JOHNSON DISTRICT COURT – AFFIRMED
NO. 94,162
For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2007/20070323/94162.htm.

FACTS: Green entered no contest plea in 1996 to charges of capital murder of two children, attempted capital murder of husband, and aggravated arson. In 2004, Green filed motion to withdraw plea to all counts except attempted first-degree murder, arguing evidence of advances in fire investigation, if known at time of plea, would have rendered factual basis of the charges unreliable and insufficient. 
District court denied the motion. Green appealed. 

ISSUE: Withdrawal of plea.
HELD: If new evidence disproves an element of a crime, then factual basis for a guilty or nolo contendere plea to the charge of committing that crime is undermined. 
Under facts, Green did not meet her burden of demonstrating the factual basis for her plea was so undercut by new evidence that prosecution could not have proved its case beyond a reasonable doubt. There was no manifest injustice to correct. 
District court did not abuse its discretion in denying Green’s motion.
 STATUTES: K.S.A. 2006 Supp. 22-3210(d)
STATE V. GARY – October 28, 2005
SEDGWICK DISTRICT COURT – REVERSED 
NO. 93,089

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2005/20051028/93089.htm.

FACTS: Gray pled guilty to two counts of forgery and he was sentenced to 11 months incarceration and was granted probation for 18 months. Several weeks later, the court issued a warrant for Gray's arrest since he had been charged with attempted robbery for actions occurring before he was sentenced to probation. 
Gray admitted to committing the attempted robbery, but argued that he did not violated the terms of his probation and should not be revoked for acts committed prior to the grant of probation. 
The trial court disagreed and revoked Gray's probation.

ISSUE: Did the trial court err in revoking Gray's probation for acts committed prior to the grant of probation? 

HELD: Court reversed. Court held that when a trial court grants probation, the probationer is entitled to retain his or her liberty interest as long as he or she abides by the condition of probation. T
hat probation cannot be revoked, then, unless the probationer fails to comply with those conditions during the period of probation. 
Court held that an offender's probation cannot be revoked based upon action that occurred prior to the offender being placed on probation. 

STATUTES: K.S.A. 2004 Supp. 21-4603d(f); K.S.A. 2004 Supp. 22-3716(a), (d)
STATE V. GARY – October 27, 2006
SEDGWICK DISTRICT COURT – REVERSED AND REMANDED
COURT OF APPEALS – AFFIRMED
NO. 93,089
For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2006/20061027/93089.htm.

FACTS: On April 21, 2004, Gary entered into a plea agreement to two counts of forgery based on conduct, which occurred in July 2003. 
The district court accepted his plea, pronounced him guilty, and ordered a presentencing investigation. On May 25, 2004, the district court sentenced Gary to probation. 
Within a month, the district court revoked Gary’s probation finding that he had violated his probation based on the fact that he had been charged on June 15, 2004, with attempted robbery occurring on May 22, 2004. 
The Court of Appeals reversed finding probation violation warrants cannot be issued for conduct occurring prior to the grant of probation.

ISSUE: Probation revocation.
HELD: Court affirmed the Court of Appeals reversal of the district court.
Court held that Gary’s conduct prior to sentencing did not constitute a violation of the terms of his probation and therefore cannot be the basis for revoking the probation under Kansas law. 
Court held that a defendant does not have an independent, affirmative obligation to incriminate himself at sentencing by revealing his commission of the crime of attempted robbery three days prior to sentencing. 
Court found the district court’s revocation of his probation based upon what may be concealment by the defendant provided no basis for the revocation of his probation and amounted to an exercise of power beyond its jurisdiction.

STATUTES: K.S.A. 2005 Supp. 21-4603d(f), -4610 and K.S.A. 2005 Supp. 22-3716(a)

STATE V. MOODY – October 27, 2006
SEDGWICK DISTRICT COURT – AFFIRMED IN PART, REVERSED IN PART, AND REMANDED WITH DIRECTIONS COURT OF APPEALS – AFFIRMED IN PART AND REVERSED IN PART
NO. 92,248
For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2006/20061027/92248.htm.

FACTS: Moody was charged in a complaint with driving under the influence (DUI) after having been previously convicted of DUI two or more times. Moody pled guilty. Just prior to the imposition of sentence, a third prior DUI conviction was added to Moody's criminal history. 
Moody acknowledged that she had three prior DUI convictions. Accordingly, the district court judge then sentenced Moody as a fourth-time DUI offender. Moody appealed her sentence as a fourth-time DUI offender to the Court of Appeals. 
Rejecting a prior Court of Appeals panel’s jurisdictional analysis of the sentencing question, the Court of Appeals panel applied a due process analysis, found that due process had been afforded, and affirmed.

ISSUES: (1) DUI, (2) jurisdiction and, (3) Board of Indigent Defense Service (BIDS) fees.
HELD: Court affirmed in part and reversed in part. 
Court held that because prior DUI convictions are not elements of the offense of DUI, prosecution of a complaint, which fails to indicate each prior offense is not jurisdictionally barred, but a defendant is entitled to due process of notice in the information or complaint of the severity level of the DUI offense being charged. 
Court found that where a defendant with three prior DUI convictions receives notice in the complaint of the severity level of the DUI offense charged, is informed at the plea hearing of the maximum penalty for a fourth DUI offense, and prior to imposition of the statutory sentence admits she had three prior convictions, the defendant has been afforded due process and is appropriately sentenced as a fourth-time DUI offender, although the complaint alleged only “two or more” prior offenses. 
Court reversed and remanded the fees issue because a sentencing judge assessing fees to reimburse BIDS must consider on the record at the time of assessment the financial resources of the defendant and the nature of the burden that the payment of fees will impose.

DISSENT: Justice Luckert indicated she would not reach the due process violation, but would conclude that Moody abandoned this issue when seeking review of the Court of Appeals decision. However, J. Luckert adopted a different analysis on the due process issue if addressed.

STATUTES: K.S.A. 8-1567(g); K.S.A. 22-3201 and K.S.A. 2005 Supp. 22-3210(a)(2), -4513
STATE V. THORPE – September 1, 2006
SEDGWICK DISTRICT COURT – APPEAL DISMISSED
NO. 93,563
For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2006/20060901/93563.htm.

FACTS: Thorpe pled guilty to involuntary manslaughter while driving under the influence and to two counts of aggravated battery. Consecutive sentences imposed for a controlling 94-month prison term. 
On appeal, Thorpe claimed his statement to trial court provided insufficient factual basis to support the involuntary manslaughter conviction, and claimed the trial court abused its discretion in imposing consecutive sentences.

ISSUES: (1) Plea and (2) sentencing.
HELD: Because Thorpe did not move to withdraw his plea. He may not file a direct appeal from his plea. 
Also, no exceptional circumstances exist to deviate from rule that issues raised for first time on appeal will not be considered.

Appellate court has no jurisdiction to review a presumptive sentence, and this includes presumptive sentences ordered to be served consecutively.

STATUTES: K.S.A. 2005 Supp. 22-3210(d), -3602(a); K.S.A. 21-4720(b)(4), -4721, -4721(c)(1)
STATE V. FANNING – June 9, 2006
MARSHALL DISTRICT COURT – AFFIRMED
NO. 94,621
For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2006/20060609/94621.htm.

FACTS: Fanning entered nolo contendere plea to one count of attempted manufacture of methamphetamine. Pursuant to plea agreement, state did not object to Fanning’s motion for downward durational departure from presumptive sentence of 146 to 162 months to 48 months. district court granted the departure. 
Fanning appealed, claiming he was improperly sentenced because possession of drug paraphernalia with intent to manufacture, a severity level 4 felony, is identical to attempted manufacture of methamphetamine, a severity level 1 drug felony. Appeal transferred to Supreme Court.

ISSUE: Identical offenses for sentencing.
HELD: State v. McAdam, 277 Kan. 136 (2004) and State v. Campbell, 279 Kan. 1 (2005), involving sentencing issue, are distinguished from State v. Schoonover, 281 Kan. (2006) and State v. Patten, 280 Kan. 385 (2005), involving multiplicity issue. 
Application of same analytical framework is not required in both type of cases. Under facts in relation to statutory elements of this case, possession of drug paraphernalia with intent to manufacture methamphetamine is not identical to attempted manufacture of methamphetamine.

STATUTES: K.S.A. 2005 Supp. 21-4705: and K.S.A. 20-3018(c), 21-3301(a), -4721(e)(3), 65- 4150(c), -4152(a)(2) and (3), -4152(c), -4159, -4159(a), -4161(a), -7006(a)
STATE V. HARNED – June 9, 2006
BUTLER DISTRICT COURT – AFFIRMED
NO. 93,168
For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2006/20060609/93168.htm.

FACTS: Harned entered no contest plea to first-degree felony murder after premeditated murder charge was amended to obtain 20-year parole eligibility. 
Before sentencing Harned moved to withdraw plea, claiming he misunderstood the applicable penalty included a life sentence. 
After full hearing, trial court denied the motion and sentenced Harned to life in prison with parole eligibility after 20 years. Harned appealed.

ISSUE: Withdrawal of plea.
HELD: Abandoned claims of ineffective counsel are identified. Record supports conclusion that Harned understood nature of the amended charge prior to his plea and had ample time to discuss the amended charge with appointed counsel. 
Under these circumstances and record as a whole, defendant voluntarily and knowingly entered plea to charge of felony murder.

STATUTES: K.S.A. 2005 Supp. 22-3210(d) and K.S.A. 21-3401(b), -3402(a), -3426, 60-455
STATE V. CHESBRO – May 12, 2006
SALINE DISTRICT COURT – AFFIRMED 
NO. 93,454
For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2006/20060512/93454.htm.

FACTS: Chesbro entered guilty plea to aggravated indecent liberties with a child. District court rejected downward departure sentence recommended in plea agreement and imposed 110-month’s sentence pursuant to sex offender provisions in K.S.A. 2005 Supp. 21-4704(j).
On appeal from denial of his motion to withdraw plea, Chesbro claimed: 
(1) district court’s failure to adequately inform of potential maximum sentence or warn of potential application of 21-4707(j) denied due process; 
(2) State breached plea agreement by not encouraging the recommended departure sentence at sentencing; 
(3) error to rule on motion to withdraw plea without a full hearing; 
(4) error to find prior Nebraska conviction qualified as sexually motivated crime for application of 21-4707(j); and 
(5) error for district court to state it had no discretion to consider downward durational departure sentence due to mandatory language in 21-4704(j).

ISSUES: (1) Due process, (2) breach of plea agreement, (3) hearing, (4) evidence of prior crime, and (5) departures.
HELD: Under the circumstances, district court’s failure to advise of potential sentencing consequences under 21-4704(j) did not render plea unknowing or involuntary. 
No manifest injustice demonstrated where sentence doubled by sex offender statute was still less than potential maximum penalty cited by court prior to accepting plea.

No case in Kansas or any other jurisdiction has ruled on analogous facts. Although state would have been well advised to advise sentencing court of recommendation within plea agreement, due process requires no enthusiastic argument absent a specific agreement to do so. 
District court found no factual basis for downward departure sentence and was aware through plea agreement that state had joined in sentencing recommendation, thus state’s failure to make affirmative statement at sentencing did not prejudice Chesbro’s due process rights and is, though error, constitutionally harmless.

No error in deciding motion to withdraw plea without a hearing where only questions of law to be decided.
Any error in refusing to allow evidence regarding nature of Chesbro’s prior crime was harmless where no conceivable facts would have avoided conclusion that persistent sex offender provisions in 21-4707(j) applied.

District court erroneously believed persistent sex offender provisions permitted no departure sentence. 
Provisions in K.S.A. 2005 Supp. 21-4716(c) may be applied to depart from statutorily mandated sentence imposed upon one qualifying as a persistent sex offender. 
Because sentencing court affirmatively noted the record provided no basis to support a departure sentence, no reversal of the sentence is needed.

STATUTES: K.S.A. 2005 Supp. 21-3502(a)(2), -4704 sections (a), (d), (f)-(i), (j)(1)-(2), (k) and (l), -4716, -4716(c), 22-3210(a), -3210(a)(2), -3210(d), -3717(d)(2), -3717(d)(2)(L); and K.S.A. 21- 3502, 3504(a)(3)-(4), (c), -3510(a)(1), -3511(a), 22-3717, -3424(e), 60-261, -1507
STATE V. BARAHONA – April 28, 2006
RILEY DISTRICT COURT – AFFIRMED 
NO. 94,130
For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2006/20060428/94130.htm.

FACTS: Barahona plead guilty to robbery and burglary. Nearly 10 years after being sentenced, Barahona filed a motion to withdraw his plea claiming the district court violated his due process rights by failing to address him to determine whether the plea was entered knowingly and voluntarily or alternatively that the district court should have allowed him to withdraw his plea due to ineffective assistance of trial counsel. 
The district court summarily denied Barahona’s motion.

ISSUES: (1) Manifest injustice in refusing to allow withdrawal of plea and (2) ineffective assistance of counsel.
HELD: Court affirmed. Court stated that the record of the original plea hearing disputes Barahona’s claim that he maintained his innocence but was pressured into a plea by his attorney. 
Court held no reasonable person in the position of the district court judge would conclude that enforcing the plea agreement was obviously unfair or shocking to the conscience and the district court did not abuse its discretion in refusing to allow Barahona to withdraw his plea. 
Court also held Barahona failed to present a colorable claim for ineffective assistance of counsel in his claims that his trial counsel failed to file pretrial motions, failed to inform him of collateral consequences, failed to provide charges and a copy of the plea agreement, failed to notify him of postrelease supervision period, and failed to advise him of his right to contact his consulate under the Geneva Convention.

STATUTES: K.S.A. 2005 Supp. 22-3210(a), (d) and K.S.A. 60-1507
STATE V. BEAUCLAIR – March 17, 2006
SHAWNEE DISTRICT COURT – JUDGEMENT OF THE COURT OF APPEALS REVERSING THE DISTRICT COURT IS REVERSED, AND CASE IS REMANDED TO THE COURT OF APPEALS FOR FURTHER DETERMINATION. JUDGMENT OF THE DISTRICT COURT IS AFFIRMED IN PART. 
NO. 91,999
For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2006/20060317/91999.htm.
FACTS: Two years after Beauclair pled no contest to one count of rape of a child, under 14 years of age and one count of aggravated criminal sodomy of a child under 14 years of age, he filed a motion to withdraw his pleas. 
Among other things, he alleged that the district court had under informed him of the possible minimum and maximum sentences at his plea hearing and that as a result, his pleas were not knowing and voluntary. 
After the district court denied Beauclair’s motion, he appealed, and the Court of Appeals reversed the district court and found, that Beauclair did not knowingly and voluntarily enter his plea due to the district court’s error in advising Beauclair of the maximum sentences.

ISSUE: Whether the district court abused its discretion when it denied Beauclair’s motion to withdraw his plea.

HELD: Court reversed the Court of Appeals and remanded to the Court of Appeals for further determination. 
Court held that under the facts of the case, although the district court under informed Beauclair at his plea hearing of the maximum and minimum penalties provided by law for his crimes, the district court did not abuse its discretion in denying Beauclair’s later motion to withdraw his no contest plea under K.S.A. 2005 Supp. 22-3210. 
Court remanded to the Court of Appeals for consideration of the issues raised by Beauclair concerning his mental health, the district court’s alleged failure to determine a factual basis for the plea, and that the victim’s sworn statement exonerated Beauclair.

STATUTES: K.S.A. 20-3018(b) and K.S.A. 2005 Supp. 22-3210

STATE V. MOORE – March 10, 2006
JOHNSON DISTRICT COURT – CONVICTION AFFIRMED, SENTENCE VACATED, AND REMANDED 
NO. 93,521
For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2006/20060310/93521.htm.
FACTS: Moore convicted of felony DUI. On appeal, he claimed: 
(1) trial court erred in denying motion to dismiss charge for lack of jurisdiction, and in holding second preliminary hearing where state presented evidence of prior DUI convictions; 
(2) insufficient evidence supported his conviction where police never saw him operating a vehicle while intoxicated; and 
(3) sentence as sixth-time DUI offender was illegal because he was charged as third-time offender.

ISSUES: (1) Preliminary hearing, (2) sufficiency of evidence, and (3) sentencing. 

HELD: Challenge to first preliminary hearing is not a jurisdictional issue. Under facts, Moore waived his challenge to sufficiency of preliminary hearing when he filed motion to dismiss more than 20 days after entering plea. 
Also, defense counsel entered a qualified stipulation to evidence, Moore now claims, was absent in the first preliminary hearing.

Sufficient evidence supports the conviction.

DUI charged as nonperson felony contains disparate penalties based on whether person charged is a third-time DUI offender, K.S.A. 2005 Supp. 8-1567(f), or a fourth or subsequent DUI offender, K.S.A. 2005 Supp. 8-1567(g). Due process thus requires notice of the particular subsection being charged. 
Failure to do so results in the defendant being sentenced as a third- time offender. Because Moore charged as third-time DUI offender, his sentence as a sixth-time offender is vacated. 
Case remanded for resentencing as third-time offender. State v. Moody, 34 Kan. App. 2d 526 (2005), is distinguished.

STATUTES: K.S.A. 2005 Supp. 8-1567 sections (f) and (g); K.S.A. 22-3201(c), -3208 sections (3) and (4); and K.S.A. 1995 Supp. 8-1567, -1567(d)

STATE V. CHRISTY EDGAR – February 10, 2006
JOHNSON DISTRICT COURT – AFFIRMED 
NO. 91,833
For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2006/20060210/91833.htm.
FACTS: Neil and Christy Edgar had four adopted children. Chasity Boyd often stayed with the Edgars and babysat the children. Evidence indicated that the children were frequently bound or tied up with socks, duct tape, and plastic ties. 
The Edgar's 9-year-old son Brian died as a result of being duct taped, by Christy and Boyd, from head to toe with a sock in Brian's mouth. Neil's defense was the women of the church handled the discipline. All three defendants were going to be tried together. 
Christy's motion for severance was denied. On the first day of the trial, after voir dire, but before opening statements, Christy said she wanted to plead guilty to first-degree felony murder involving Brian and two counts of abuse of a child involving two of the other children. 
The trial court appointed another attorney to advise Christy before she made a final decision and after opening statements, Christy, against the advice of counsel, pled guilty. 
After thorough examination, the trial court accepted Christy's plea. Before sentencing, Christy filed a motion to withdraw her plea, but it was denied.

ISSUE: Motion to withdraw guilty plea.
HELD: Court affirmed. Court found trial court did not abuse its discretion in denying Christy's motion to withdraw her guilty plea and her claim that she had not been informed that if she entered the plea she could not appeal the trial court's ruling on the motion for severance. 
Court found the trial court did not err in accepting Christy's plea due to refusal to state whether she was guilty or not during an in camera hearing. 
Court found Christy did not assert her innocence, and Christy only noted there would be other cases tied to this one, and she entered a guilty plea at the plea hearing. 
Court also found the trial court adequately informed Christy of the maximum penalties she could receive. 

STATUTES: K.S.A. 21-3401, -3609; K.S.A. 2004 Supp. 21-4706(c); K.S.A. 2004 Supp. 22- 3210(a), (d), -3602(a)

STATE V. LOCKE – January 6, 2006
JOHNSON DISTRICT COURT– REVERSED AND REMANDED 
NO. 93,234

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2006/20060106/93234.htm.

FACTS: Locke filed K.S.A. 22-3210 motion to withdraw plea prior to sentencing. District court denied the motion, finding no showing of manifest injustice. Locke appealed.

ISSUE: Withdrawal of plea.
HELD: Burden on a defendant to show good cause to set aside plea before sentencing is less than the burden to show manifest injustice to set aside plea after sentencing. Under facts, Locke is entitled to rehearing on motion to withdraw plea in order for district court to apply correct standard in considering the motion.

STATUTES: K.S.A. 2004 Supp. 22-3210(d) 

STATE V. MOODY – October 14, 2005
SEDGWICK DISTRICT COURT – AFFIRMED 
NO. 92,248

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2005/20051014/92248.htm.

FACTS: Moody was charged with felony DUI having been previously convicted of DUI two or more times. Moody plead guilty, but at the sentence hearing, the court observed that Moody's criminal history included three rather than two prior DUI convictions. 
The district court sentence Moody as a fourth-time offender.

ISSUES: Did the district court have jurisdiction to sentence Moody as a fourth-time DUI offender? 
Did the district court err in not considering Moody's financial resources before imposing reimbursement of BIDS attorney fees?

HELD: Court affirmed. Court stated the issue was one of due process rather than jurisdiction. 
Court stated the fact that Moody's third DUI conviction was not brought to light until sentence would appear to be impermissible at first blush. However, the Court held that Moody's sentence did not violate due process. 
Court stated that Moody's complaint alleged the proper crime classification and consequently, due process concerns were met. Moody also received notice of the severity level with which she was charged, as well as the maximum penalty for a fourth offense. 
Court held that where a defendant with three prior DUI convictions receives notice in the complaint of the severity level of the DUI offense charged, and receives notice at the plea hearing of the maximum penalty for a fourth DUI offense, the defendant was appropriately sentenced as a fourth-time DUI offender, although the complaint alleged only "two or more" prior offenses. 
Court also affirmed the imposition of BIDS attorney fees. Court agreed with the rationale in State v. Robinson, 33 Kan. App. 2d 773, 109 P.3d 185 (2005) and held that the consideration of a defendant's financial resources at the time the assessment is enforced, rather than the time of assessment, provided an outcome consistent with the legislature's intent in K.S.A. 2002 Supp. 22-4513. 

STATUTES: K.S.A. 8-1567(f), (g); K.S.A. 21-4607; K.S.A. 22-3201; K.S.A. 2004 Supp. 22-3201(c) K.S.A. 2002 Supp. 22-4513; K.S.A. 2004 Supp. 22-4513; K.S.A. 22-4522

STATE V. SMITH – September 16, 2005
LYON DISTRICT COURT – AFFIRMED 
NO. 92,570

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2005/20050916/92570.htm.

FACTS: Smith convicted in 1986 of rape and aggravated sodomy. District court denied Smith’s motion for DNA testing under K.S.A. 2004 Supp. 21-2512, citing Smith’s guilty plea and failure to identify materials to be tested. Smith appealed.

ISSUE: DNA testing.
HELD: Judgment affirmed notwithstanding district court error. A plea of guilty does not disqualify a defendant from seeking DNA testing pursuant to K.S.A. 2004 Supp. 21-2512, and specific allegations regarding nature and existence of biological evidence need not be made in a petition under that statute. 
However, no testing was warranted where identity of perpetrator of sexual conduct was never in dispute, and no possibility that DNA testing could assist in exculpating this defendant.

STATUTES: K.S.A. 2004 Supp. 21-2512, -2512(b)(1), -2512(c), 22-3210(d)

STATE V. BOLEY – June 10, 2005
HARVEY DISTRICT COURT - JUDGMENT VACATED AND CASE REMANDED COURT OF APPEALS – REVERSED 
NO. 91,804

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2005/20050610/91804.htm.

FACTS: Pursuant to plea agreement, Boley pled no contest to charge of attempted manufacture methamphetamine as a severity level 1 offense. State dismissed conspiracy charge and recommended 48-month downward durational departure sentence. 
Over Boley’s objection, district court imposed the recommended sentence. 
Court of Appeals reversed, 32 Kan.App.2d 1192 (2004), on sentencing issue based on State v. McAdam, 277 Kan. 136 (2004). 
In remanding case for resentencing, the court found that the state’s purpose in entering a plea agreement would be frustrated by resentencing, and ruled state could withdraw from plea agreement and refile dismissed charges. 
Supreme Court granted Boley’s petition for review on that issue.

ISSUES: Plea agreement and resentencing upon remand.
HELD: Under facts of case, purposes of parties entering into plea agreement were fulfilled. Frustration of purpose doctrine does not allow state to rescind plea agreement even though Boley attacked sentence and successfully obtained a reduced sentence. 
Court of Appeals is reversed. District court sentence is vacated, and case is remanded to district court.

STATUTES: 18 U.S.C. § 924(c) (2000); K.S.A. 21-3301, -3302, -4713, -4719(b), 65-4127c, -4152(a)(3), -4159(a), -4161(a) 
STATE V. TREMBLE – April 22, 2005
DOUGLAS DISTRICT COURT - APPEAL DISMISSED 
NO. 91,672

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2005/20050422/91672.htm.
FACTS: State appealed on question reserved in case where Tremble waived preliminary hearing and entered guilty plea on charges involving severity level 8 felonies. State planned to use preliminary hearing to determine if amended complaint should be filed to charge level 5 felonies as to any of the victims. 
District court did not allow State to amend the complaint, and proceeded to hear and accept plea. State appealed on question reserved, asking for plea to be set aside and case remanded for further proceeding. 

ISSUES: Appeal on question reserved.
HELD: Record is thin as to whether State actually reserved any questions at time of rulings, and issues sought to be raised are fact-specific and not of statewide importance. Appeal dismissed. 

STATUTES: K.S.A. 2003 Supp. 21-4204(a)(4), 22-3602(b)(3); K.S.A. 8-1603, 20-3018(c), 21-3414(a)(2)(A) and (B)
STATE V. DAVIS - October 8, 2004

MCPHERSON DISTRICT COURT - AFFIRMED
NO. 91,381

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2004/20041008/91381.htm.

FACTS: Davis convicted on guilty plea to aggravated robbery. Second attorney from Salina Public Defender’s office represented Davis at sentencing, told court that Davis wanted to withdraw plea, and indicated conflict because his office had negotiated the plea. 
District court questioned Davis and then denied motion to withdraw the plea. Davis appealed, arguing he was denied conflict-free counsel on his motion.

ISSUE: Withdrawal of guilty plea.
HELD: District court conducted a meaningful inquiry of Davis’ alleged conflict with counsel and reason for withdrawal of plea. It was proper for district court to personally address Davis once a conflict was alleged. No violation of Davis’ constitutional right to counsel, and no abuse of discretion to deny motion for withdrawal of plea.

STATUTES: K.S.A. 2003 Supp. 27-3210(d); K.S.A. 21-3427.
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