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STATE V. GROSSMAN – February 25, 2011 
 SEDGWICK DISTRICT COURT – AFFIRMED
NO. 102,644 
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/CtApp/2011/20110225/102644.pdf.
Facts: Grossman sentenced to prison term with postrelease supervision, and placed on probation to run consecutive to time still required on earlier parole revocation. In subsequent revocation of probation, district court found Grossman had waived a formal hearing and admitted to allegations in probation violation warrants. later revoked. On appeal Grossman claimed district court: (1) failed to determine whether there was a knowing waiver of evidentiary hearing and admission of violations; (2) lacked jurisdiction to modify terms of probation to set start date after an off-the-record conversation with probation officer regarding Grossman’s earlier revocation term; and (3) abused its discretion in revoking probation in part based on failure to pay for drug/alcohol treatment without first making the ability to pay finding required in K.S.A. 22-3716(b), and in not assigning Grossman to community corrections. 

Issues: (1) Due process, (2) modification of terms of probation, and (3) probation revocation 

Held: Considering probation revocation hearing as a whole, Grossman clearly had opportunity to be heard and to present evidence and witnesses. Through his attorney, Grossman admitted violations and argued for reinstatement of probation. District court’s acceptance of admissions as a knowing and voluntary waiver of statutory right to evidentiary hearing did not deny Grossman due process. 

Any subsequent modification to conditions of Grossman’s probation did not affect his sentence, thus no merit to allegation of illegal sentence based on modification of probation. The hearing and finding of necessity under K.S.A. 21-4611(c)(8) was not required because district court’s setting of start date did not modify the sentence imposed for consecutive service of probation terms. K.S.A. 21-4610(b) is discussed and applied, finding district court complied with the statute and did not deny Grossman due process. 

Inquiry into reasons for an indigent’s probationer’s failure to comply with financial conditions of probation is not required when, as here, there are alternate grounds to support the revocation. Exception to K.S.A. 22-3716(b) established by Grossman’s violation of a prior assignment to community corrections. No abuse of discretion in district court revoking probation and ordering Grossman to serve prison term. 

Statutes: K.S.A. 21-4610(b), -4611(c), -4611(c)(8); and K.S.A. 22-3716(b), -4901 et seq. 
STATE V. HOFFMAN – January 28, 2011
RENO DISTRICT COURT – REVERSED AND REMANDED WITH DIRECTIONS
NO. 103,133 
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/CtApp/2011/20110128/103133.pdf.

Facts: Hoffman pled guilty to indecent liberties with a child and indecent solicitation of a child. On March 19, 2004, the district court sentenced him to 32 months’ prison and then placed him on probation with community corrections for 36 months. On March 24, 2005, Hoffman stipulated to a probation violation, but the district court did not revoke his probation and ordered it to continue with the additional condition of 60 days in jail. On January 29, 2007, the district court entered an order extending Hoffman’s probation for an additional year and both Hoffman and his probation officer signed the order, but there was never a hearing held regarding the matter. On July 26, 2007, the State filed another motion to revoke. Hoffman stipulated to the probation violation and the district court revoked the probation and reinstated it for a term of 36 months, with an additional 60 days in jail on work release. On August 6, 2009, the State filed a third motion to revoke probation. Hoffman asserted the district court did not have jurisdiction to revoke his probation because his term of probation expired on March 19, 2007. The district court denied the motion based on a finding that Hoffman still owed restitution at the time the order extending Hoffman’s probation was filed in January 2007. Hoffman stipulated to violating the terms of his probation and the district court revoked same and ordered him to serve his underlying prison sentence. 

Issues: Probation violation 

Held: Court held the order entered in January 2007 did not inform Hoffman that he was entitled to a modification hearing and a judicial finding of necessity prior to having his probation extended and consequently, his consent to the order cannot be construed as a valid substitute for the procedural requirement extending the probationary term. For this reason, the January 2007 order extending Hoffman’s probation was invalid, and Hoffman’s term of probation expired on March 19, 2007. Because the State did not commence proceedings to revoke Hoffman’s probation within 30 days after his probation expired, the district court did not have jurisdiction to revoke Hoffman’s probation. Court held the district court erred in denying Hoffman’s motion to dismiss and granting the State’s motion to revoke his probation. Reversed and remanded with directions to release Hoffman from custody. 

Statutes: K.S.A. 21-4611(c)(7), (8); and K.S.A. 22-3716(d) 
STATE V. ROBINSON – January 7, 2011
CRAWFORD DISTRICT COURT – AFFIRMED
NO. 103,152 
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/CtApp/2011/20110107/103152.pdf.

Facts: District court revoked Robinson’s probation December 2007. Robinson filed motion to correct illegal sentence, claiming his 12-month probation period ended December 2006. District court denied the motion, finding delay in processing the probation revocation was due to Robinson’s incarceration in Arkansas when probation violation warrant issued in March 2006. Robinson appealed. 

Issues: Revocation of probation 

Held: Due process requires state to act in timely and reasonable manner in revoking probation after a probationary period expires. Under State v. Hall, 287 Kan. 139 (2008), there was sufficient evidence that state acted with reasonable diligence in investigating Robinson’s whereabouts and pursuing probation violation warrant and putting a hold on Robinson in Arkansas. State does not waive a probation violation if it simply lodges a detainer but does not execute a probation violation warrant when the violator is in prison in another state. The use of a detainer is satisfactory evidence of diligence by the State. 

Statutes: K.S.A. 22-4401 et seq. 
STATE V. ALEXANDER– February 26, 2010
FINNEY DISTRICT COURT – AFFIRMED IN PART AND DISMISSED IN PART
NO. 100,566 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/CtApp/2010/20100226/100566.pdf.

Facts: Alexander convicted of aggravated assault and criminal restraint. Probation granted with underlying terms of imprisonment. Probation violation warrant issued in 2005, but Alexander not located and arrested on the outstanding warrant until 2007. He appealed from district court’s denial of motion to dismiss the probation violation based on state’s unreasonable delay in executing the warrant. 

Issues: (1) Due process and (2) delay in executing warrant 

Held: State’s attempts to find Alexander to execute the probation violation warrant were not perfect, but were more extensive than steps taken in cases where unreasonable delay violated due process and state was deemed to have waived right to proceed. 
Under facts of case, where warrant was served within two years and state took several steps toward arresting the defendant on the warrant during that time, state’s efforts were reasonable and hearing could be held regarding his alleged probation violations. 

Statutes: K.S.A. 22-3608(c) 
STATE V. MCKNIGHT– November 13, 2009

SHAWNEE DISTRICT COURT – AFFIRMED
NO. 100,246  

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/CtApp/2009/20091113/100246.pdf.

Facts: McKnight placed on probation with underlying 30-month prison term and 24-month post-release supervision. When probation was later revoked for technical violations, district court ordered him to serve a modified 22-month prison sentence with no post-release supervision. 
On state’s motion to correct sentencing error, district court reinstated the 24-month period of post-release supervision. McKnight appealed, claiming district court was authorized to modify the sentence upon revocation of probation, but lacked jurisdiction to subsequently reinstate post-release supervision. 

Issues: Probation revocation sentencing 

Held: Mandatory period of post-release supervision may not be reduced upon probation revocation unless K.S.A. 2008 Supp. 22-3716(e) applies to the offender. 
No dispute that McKnight was not eligible for that statutory exemption because offense fell within a border box of applicable guidelines grid. 
District court’s attempted sentence modification upon probation revocation was illegal. 
No error in granting state’s motion to correct an illegal sentence and reinstate post-release supervision. 

Statutes: K.S.A. 2008 Supp. 22-3716(b), -3716(e) - 3717(d)(1), -3717(d)(1)(D)(I); and K.S.A. 22-3504(1) 

STATE V. CISNEROS– July 31, 2009

SHAWNEE DISTRICT COURT – REVERSED AND REMANDED
NO. 99,614 

For full text of this opinion, go to http://www.kscourts.org/Cas Opinions/opinions/ctapp/2009/20090731/99614.htm es-and- .

Facts: District court revoked Cisneros’ probation, ordered service of the underlying 155-month prison sentence, and found it lacked jurisdiction to reduce that prison term. 
Cisneros appealed. State claimed there was no appellate jurisdiction for appeal from a presumptive sentence. 

Issues: (1) Appellate jurisdiction and (2) lesser sentence upon revocation of probation 

Held: Under facts of case, K.S.A. 21-4721(c)(1) is not a jurisdictional bar to Cisneros’ appeal. 

Pursuant to K.S.A. 22-3716(b), upon finding a defendant has violated terms of probation, district court may require defendant to serve sentence imposed or any lesser sentence. 
Under facts of case, where district court expressed belief at Cisneros’ probation violation hearing that it had no power to reduce the term of Cisneros’ sentence, case is remanded to district court to consider its authority under K.S.A. 22-3716(b). 

Statutes: K.S.A. 21-4721(c)(1); and K.S.A. 22-3716(b) 
STATE V. JOHNSON–July 24, 2009

RENO DISTRICT COURT – AFFIRMED
NO. 100,152 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2009/20090724/100152.htm.

Facts: Johnson appeals the district court’s revocation of his probation and order to serve his underlying prison sentence. 
Johnson contends the district court failed to consider placing him at the Labette Correctional Conservation Camp as required by K.S.A. 21-4603d(g) before ordering him to serve his underlying prison sentence. 

Issues: (1) Labette Correctional Conservation Camp 

Held: Court held the Kansas Secretary of Corrections has provided notice that the Labette Correctional Conservation Camp has ceased to operate as of June 30, 2009, for both male and female offenders. 
The facility is no longer available as a sentencing disposition for offenders who are subject to possible placement at the facility pursuant to K.S.A. 21-4603d(g). 

Statutes: (1) K.S.A. 21-4603d(g); (2) K.S.A. 60-409(b);, and (3) K.S.A. 75-430 
STATE V. WHITE– May 8, 2009

SHAWNEE DISTRICT COURT – REVERSED AND REMANDED WITH DIRECTIONS
NO. 99,865

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2009/20090508/99865.htm.

Facts: White pled no contest to one count each of identity theft, forgery, and attempted theft. He was granted a downward dispositional departure and given 18 months’ probation with an underlying prison term of 32 months. 
The district court revoked White’s probation solely for his failure to pay costs. 

Issues: (1) Probation revocation and (2) failure to pay costs 

Held: Court held that when a motion is made to revoke probation for failure to comply with the financial conditions of probation, the trial court must find whether the probationer willfully refused or was responsible for the failure to pay or whether the probationer made a bona fide effort to acquire the resources to pay. 
If the trial court determines that a probationer made a bona fide effort or is not at fault in failing to comply with the financial conditions of probation, the court can then consider alternative measures of punishment to imprisonment. 
If the trial court finds that a probationer did not make sufficient bona fide efforts to meet the financial conditions of the probation, or that alternative punishment is not adequate to meet the state's interests in punishment and deterrence, imprisonment would be a permissible sentence. 
Court reversed for the district court to make appropriate findings. 

Statute: None 
STATE V. HALL – September 21, 2007

MCPHERSON DISTRICT COURT – REVERSED 
AND REMANDED WITH DIRECTIONS
NO. 95,896

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2007/20070921/95896.htm.

FACTS: Hall appealed district court’s decision to revoke probation, arguing the district court lacked jurisdiction due to state’s unreasonable delay in prosecuting its motion to revoke Hall’s probation. 

ISSUES: (1) Due process and (2) unreasonable delay in revocation of parole

HELD: No Kansas case addresses these specific circumstances. State v. Nicholson, 243 Kan. 747 (1988), is distinguished. 
A defendant must be brought before the tribunal on revocation proceedings as long as the defendant’s whereabouts are known, which includes the defendant’s confinement on other convictions. 
Particularly because the Uniform Mandatory Disposition of Detainers Act does not apply, rational in cases underlying State v. Haines, 30 Kan. App. 2d 110, rev. denied, 273 Kan. 1038 (2002), is adopted. Under facts of case and specifically due to 
(1) state’s unexplained six-year delay in prosecuting a probation violation, 
(2) fact that Hall could have been transported to McPherson County for revocation proceedings during his incarceration on subsequent conviction, 
(3) Hall’s unanswered correspondence requesting timely resolution of the revocation motion, 
(4) state’s failure to comply with district court’s order to transport Hall to resolve this matter, and 
(5) potential prejudice to Hall of the unresolved detainer and its impact on program eligibility during his incarceration, Hall’s due process rights were violated and the state is barred from its belated efforts to prosecute the revocation motion. 
Reversed and remanded with directions to discharge the defendant.

STATUTES: K.S.A. 2006 Supp. 22-3716(b); K.S.A. 22-2202(4), -2305, -4301 et seq.; and K.S.A. 1987 Supp. 21-3106(3).

STATE V. PALMER – May 18, 2007
RENO DISTRICT COURT– REVERSED AND REMANDED
NO. 96,165
For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2007/20070518/96165.htm.

FACTS: Palmer’s probation revoked on solely certified affidavit by his community corrections officer who did not testify at the revocation hearing. 
District court overruled Palmer’s objection that this violated Crawford v. Washington, 541 U.S. 36 (2004). Palmer appealed.

ISSUES: (1) Confrontation clause in probation revocation hearing and (2) due process in probation revocation

HELD: Issue of first impression in Kansas. Consistent with developing trend in other jurisdictions, the right to confront witnesses as provided in Crawford does not extend to defendants in probation revocation proceedings. No violation of Palmer’s right to confrontation under Crawford or Kansas Bill of Rights by the admission of the affidavit in Palmer’s revocation hearing.
Palmer still entitled to minimal due process in the proceeding, however, including right to confront and cross-examine adverse witnesses as recognized in State v. Yura, 250 Kan. 198 (1992). 
Under facts, district court failed to apply two-factor good cause test Yura by failing to consider whether state proffered an appropriate explanation why confrontation was undesirable or impractical, and whether affidavit was reliable. 
Revocation of Palmer’s probation is reversed and remanded.

STATUTES: K.S.A. 2006 Supp. 22-3716(b) and K.S.A. 1990 Supp. 22-3716(2).
STATE V. BALDWIN – January 26, 2007
BUTLER DISTRICT COURT – REVERSED
NO. 95,402
For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2007/20070126/95402.htm.
FACTS: Baldwin filed appeal challenging K.S.A. 2005 Supp. 21-4603d (a)(5), automatic extension of probation for six months following completion of program at Labette Correctional Conservation Camp (Labette). 
Court of Appeals examined jurisdictional question arising from district court’s oral pronouncement during revocation and reinstatement of Baldwin’s probation.

ISSUE: Conditions of probation

HELD: Issue of first impression in Kansas. As in sentencing court’s oral expression of terms of probation following revocation and reinstatement of probation controls over written words in memorializing journal entry. 
Exceptions to this rule are standard conditions of probation imposed by statute in every case, as the defendant has constructive notice of them. 
Assignment to Labette is a special rather than a standard condition of probation. In the particular case at issue, Baldwin was never ordered to attend Labette because there was no oral announcement of such assignment, and journal entry’s assignment to Labette is of no effect. 
Because Baldwin’s probation expired months prior to state’s attempt to revoke probation, district court had no jurisdiction to revoke probation and send Baldwin to prison. 
Challenge to K.S.A. 2005 Supp. 21-4603d (a)(5) is not addressed.

STATUTES: K.S.A. 2005 Supp. 21-4603d(a)(5), -4603d(4), 22-3716(b), -3716(d) and K.S.A. 22- 3716(d).
STATE V. CISNEROS – December 8, 2006
LYON DISTRICT COURT– REVERSED AND REMANDED
NO. 96, 365

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2006/20061208/96365.htm.
FACTS: On last day of 12-month probation period, Cisneros agreed to extension of probation to complete recommended substance abuse counseling. Agreement not approved and filed until four days after probation period expired. 
One month later, Cisneros violated terms of probation. District court revoked probation and ordered him to serve prison term. Cisneros appealed.

ISSUES: Jurisdiction to extend probation

HELD: District court lost jurisdiction to modify or extend Cisneros’ probation when probation period ended. Because court’s approval of voluntary extension was filed after jurisdiction over Cisneros had terminated, district court lacked jurisdiction to modify or extend Cisneros’ probation, and lacked jurisdiction to revoke probation. 30-day “grace period” in K.S.A. 2005 Supp. 22-3716(d) does not apply to extension agreements.

STATUTES: K.S.A. 2005 Supp. 21-4611(c)(8), 22-3716 sections (a) and (d); and K.S.A. 60-206(a).
STATE V. GARY – October 27, 2006
SEDGWICK DISTRICT COURT – REVERSED AND REMANDED
COURT OF APPEALS – AFFIRMED
NO. 93,089
For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2006/20061027/93089.htm.

FACTS: On April 21, 2004, Gary entered into a plea agreement to two counts of forgery based on conduct, which occurred in July 2003. 
The district court accepted his plea, pronounced him guilty, and ordered a presentencing investigation. On May 25, 2004, the district court sentenced Gary to probation. Within a month, the district court revoked Gary’s probation finding that he had violated his probation based on the fact that he had been charged on June 15, 2004, with attempted robbery occurring on May 22, 2004. 
The Court of Appeals reversed finding probation violation warrants cannot be issued for conduct occurring prior to the grant of probation.

ISSUE: Probation revocation

HELD: Court affirmed the Court of Appeals reversal of the district court. 
Court held that Gary’s conduct prior to sentencing did not constitute a violation of the terms of his probation and therefore cannot be the basis for revoking the probation under Kansas law. 
Court held that a defendant does not have an independent, affirmative obligation to incriminate himself at sentencing by revealing his commission of the crime of attempted robbery three days prior to sentencing. 
Court found the district court’s revocation of his probation based upon what may be concealment by the defendant provided no basis for the revocation of his probation and amounted to an exercise of power beyond its jurisdiction.

STATUTES: K.S.A. 2005 Supp. 21-4603d (f), -4610 and K.S.A. 2005 Supp. 22-3716(a).
STATE V. BENNETT – August 4, 2006
SEDGWICK DISTRICT COURT– REVERSED AND REMANDED
NO. 94,492
For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2006/20060804/94492.htm.
FACTS: Bennett placed on 12-month probation in December 2002. Probation violation warrant issued February 2003, based on urinalysis test result. Bennett not arrested on the warrant until March 2005. 
In revocation proceeding, district court found that Bennett had attempted to conceal herself and state had used reasonable diligence to find her, and that Bennett had violated conditions of probation. Bennett appealed.

ISSUES: (1) Due process and (2) delay in probation revocation

HELD: Under facts, the revocation and reinstatement of Bennett’s probation violated due process. Sheriff’s department not having correct address on its version of the warrant is error attributable to the state, and Bennett’s actions did not excuse state’s failure to conduct a reasonable investigation into Bennett’s whereabouts. Delay in executing the warrant waived the probation violation, and Bennett not required to prove prejudice from the delay. 
District court lost jurisdiction to revoke Bennett’s probation. Probation revocation is reversed and case is remanded to terminate Bennett’s probation.

STATUTES: None
STATE V. GUMFORY – June 9, 2006
LYON DISTRICT COURT – AFFIRMED
NO. 94,575
For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2006/20060609/94575.htm.

FACTS: Gumfory granted downward dispositional departure sentence of 18 months mandatory drug treatment pursuant to K.S.A. 2005 Supp. 21-4729. 
Based on misdemeanor violations and removal from the drug abuse treatment program, district court revoked probation. Gumfory appealed, claiming there was no judicial finding that any of the conditions necessary to revoke probation set forth in Senate Bill 123 Implementation Manual were present in his case. 
Appeal transferred to Supreme Court.

ISSUE: Revocation of probation

HELD: K.S.A. 2005 Supp. 21-4729(f)(1)(A) and (B) do not set forth exclusive grounds for revocation of nonprison sanction of probation under K.S.A. 2005 Supp. 21-4729; rather, they set forth grounds for when district court must revoke offender’s nonprison sanction of probation established under that statute. 
Under facts of case, district court had discretion pursuant to K.S.A. 2005 Supp. 21-4610, to revoke Gumfory’s S.B. 123 probation upon concluding Gumfory had violated terms of his probation simply by being convicted of multiple misdemeanors. Abuse of discretion claim is rejected.
STATUTES: K.S.A. 2005 Supp. 21-4603d(n), -4610, -4610(a), -4729, -4729(a), -4729(d), -4729(f)(1) subsections (A) and (B) and K.S.A. 20-3018(c).
STATE V. ANDERSON – June 9, 2006
SEDGWICK DISTRICT COURT – REVERSED
COURT OF APPEALS – AFFIRMED
NO. 92,580
For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2006/20060609/92580.htm.

FACTS: Police stopped Anderson’s truck and issued citation for traffic violation. Stop extended for drug dog sniff after Anderson refused consent to search. Drugs found on passenger, but no additional drugs found in truck. 
After officers obtained verbal permission from Department of Corrections special enforcement officer to arrest Anderson for violating conditions of release, drugs discovered and seized. 
District court denied motion to suppress. Court of Appeals reversed and ordered drug evidence suppressed. 34 Kan. App. 3d 375 (2005). State’s petition for review was granted.

ISSUES: (1) Terry stop, (2) probable cause, and (3) conditional release violator

HELD: Under facts, initial traffic stop was valid, and there was reasonable suspicion to extend Anderson’s detention beyond end of traffic stop to allow for drug dog sniff of truck.

Court of Appeals correctly found the reasonable suspicion did not ripen to probable cause for Anderson’s arrest. Justification for Terry detention ended when unproductive search of truck was completed. 
No incriminating evidence discovered during detention to indicate Anderson possessed drugs or to link passenger’s drugs to Anderson. Tenth Circuit holding in U.S. v. Anchondo, 156 F.3d 1043 (10th Cir. 1998) is discussed and not followed.
Violation of conditional release is not a crime of any type under Kansas Criminal Code, thus probable cause to believe a person is a conditional release violator cannot support warrantless search of that person. 
Parole officer’s oral arrest and detain order is insufficient to satisfy K.S.A. 2005 Supp. 75-5217(a). Kansas Legislature has not adopted statutory provisions in other jurisdictions that allow oral arrest and detain orders.

STATUTES: K.S.A. 2005 Supp. 22-2401, 75-5217(a) and K.S.A. 21-3101 et seq., 22-2402(1), 65- 4163(a), 79-5204.
STATE V. YOUNG – February 24, 2006
JOHNSON DISTRICT COURT– REVERSED AND REMANDED 
NO. 93,686
For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2006/20060224/93686.htm.

FACTS: Young appeared pro se in May 2004 on probation violation arrest warrant. In subsequent hearings he asserted attempts to retain counsel. At October 2004 hearing, Young still pro se because retained counsel had scheduling conflict. 
Trial court denied further continuance and proceeded on state’s motion to revoke probation. 
Young appealed revocation of probation, claiming violation of his federal and state constitutional rights. 

ISSUE: Right to counsel in probation revocation hearing

HELD: No U.S. constitutional requirement for counsel in all probation revocation cases, but Kansas statutory law requires counsel. Based on State v. Weigand, 204 Kan. 666 (1970), when Young appeared at the probation violation hearing without retained counsel, trial court should have appointed counsel and continued the hearing to a date that would have allowed counsel sufficient time to prepare for the case. 
Under facts, it was reversible error to force Young to proceed pro se at the hearing. 
Delay tactic in State v. Bentley, 218 Kan. 694 (1976), is distinguished.

STATUTES: K.S.A. 2005 Supp. 22-3716(b) and K.S.A. 21-3808.
STATE V. WILLIAMS – January 6, 2006
NORTON DISTRICT COURT– REVERSED AND REMANDED 
NO. 93,887

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2006/20060106/93887.htm.
FACTS: After revoking Williams’ probation, trial court ordered him to serve underlying sentence. Williams appealed, arguing trial court failed to consider placement at Labette Correctional Conservation Camp.

ISSUE: Sentencing

HELD: Williams’ crime and criminal history placed him in presumptive nonprison block on sentencing grid. K.S.A. 2004 Supp. 21-4603d (g) requires court to consider placement in Labette prior to revocation of Williams’ nonprison sanction of probation. 
Notwithstanding affidavit before trial court that Williams did not meet general eligibility criteria for Labette placement, it cannot be assumed trial court made the statutory consideration absent a clear indication on the record. 
Case remanded for trial court to note its consideration of Labette on the record.

STATUTES: K.S.A. 2004 Supp. 21-4603d (g).
STATE V. GARY – October 28, 2005

SEDGWICK DISTRICT COURT – REVERSED 
NO. 93,089

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2005/20051028/93089.htm.
FACTS: Gray pled guilty to two counts of forgery and he was sentenced to 11 months incarceration and was granted probation for 18 months. 
Several weeks later, the court issued a warrant for Gray's arrest since he had been charged with attempted robbery for actions occurring before he was sentenced to probation. 
Gray admitted to committing the attempted robbery, but argued that he did not violated the terms of his probation and should not be revoked for acts committed prior to the grant of probation. 
The trial court disagreed and revoked Gray's probation.

ISSUE: Did the trial court err in revoking Gray's probation for acts committed prior to the grant of probation? 

HELD: Court reversed. Court held that when a trial court grants probation, the probationer is entitled to retain his or her liberty interest as long as he or she abides by the condition of probation. 
That probation cannot be revoked, then, unless the probationer fails to comply with those conditions during the period of probation. 
Court held that an offender's probation cannot be revoked based upon action that occurred prior to the offender being placed on probation.
 STATUTES: K.S.A. 2004 Supp. 21-4603d (f); K.S.A. 2004 Supp. 22-3716(a), (d).

STATE V. FREEMAN – July 23, 2004

JOHNSON DISTRICT COURT - REVERSED AND REMANDED WITH DIRECTIONS
NO. 90,197

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2004/20040723/90197.htm.

FACTS: Freeman was convicted on drug charges and granted 12 months' probation. Before completion of the probation period, Freeman and his court services officer signed an order extending Freeman's probation for an additional six months. 
When the State filed a motion to revoke Freeman's probation, Freeman filed a motion to dismiss for lack of jurisdiction contending the probation had not been properly extended because he was not afforded a hearing. 
District court found it had jurisdiction because Freeman waived the hearing and then the court revoked the probation and ordered Freeman to serve the underlying 28-month sentence. 

ISSUE: Was Freeman entitled to a hearing on the order to extend his probation?
HELD: Court found Kansas statutes require a hearing in order to extend probation. 
However, Court found this right can be waved if the decision is knowingly and voluntarily made. 
Court found the waiver Freeman signed made no reference to any hearing and there was no evidence Freeman was ever informed of the right to a hearing. 
Consequently, Court held Freeman could not have waived a right for which he knew nothing about.
Court reversed and remanded with directions to release Freeman from custody.

STATUTES: K.S.A. 2003 Supp. 21-4611(c)(8).
STATE V. LEGERO- June 25, 2004

JOHNSON DISTRICT COURT - AFFIRMED; COURT OF APPEALS - REVERSED
NO. 89,485

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2004/20040625/89485.htm.
 FACTS: Legero filed notice of appeal to district court from Magistrate Judge’s revocation of Legero’s probation. 
District court dismissed the appeal based on lack of jurisdiction. 
Court of Appeals reversed, finding K.S.A. 2003 Supp. 22-3609a conferred appellate jurisdiction in the district court. State’s petition for review granted. 

ISSUE: Appeal from Magistrate’s Revocation of Probation

HELD: K.S.A. 2003 Supp. 22-3609a is construed and held not to authorize an appeal to the district court by a defendant from a magistrate judge’s revocation of the defendant’s probation. 
To hold otherwise would be wholly inconsistent with mandatory trial de novo procedure on the original complaint. 

DISSENT: (Luckert, J.) K.S.A. 2003 Supp. 22-3609a is ambiguous. Most consistent, harmonious, and sensible construction is to allow appeal of magistrate’s probation revocation order to district court judge. 
Most likely outcome of majority’s decision will be appeals filed in Court of Appeals from magistrate judge’s revocation of probation. 
Alternative outcome of no available appeal creates an unreasonable dichotomy not intended by Legislature.

STATUTES: K.S.A. 2003 Supp. 22-3609, -3609a, 3609a(1); K.S.A. 20-2616, 22-2909, -3601, -3601(a), -3603, -3610(a), 60-2103a. 
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