Probation Expungement
1STATE V. DIVINE – January 28, 2011




STATE V. DIVINE – January 28, 2011

MONTGOMERY DISTRICT COURT – REVERSED AND REMANDED
NO 102,907
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2011/20110128/102907.pdf.

Facts: Divine placed on probation after 2003 guilty plea to lewd and lascivious behavior. Pursuant to Kansas Offender Registration Act (KORA), Divine required to register as a sex offender for 10 years, and registration requirement also imposed as condition of probation. Some three years after completing probation, Divine filed petition to expunge his conviction. District court accepted and executed journal entry approved by prosecutor and defense counsel. Divine then filed motion to lift the registration requirement because his conviction had been erased. District court found K.S.A. 22-4908 prevented granting the petition. Divine’s appeal transferred to Supreme Court. 

Issues: (1) Expungement of conviction and (2) Kansas Offender Registration Act 

Held: Expungement of Divine’s lewd and lascivious conviction terminated his status as an offender required to register under KORA. Expungement statute does not provide an exception for disclosure of the expunged conviction through KORA registration, and expungement order in this case did not make such disclosure a special exception under K.S.A. 2010 Supp. 21-4619(f)(3). State v. Riedel, 242 Kan. 834 (1988), is distinguished. Relief sought by Divine flowed from expungement statute, not from a court order barred by K.S.A. 22-4908. State’s challenge to technical errors in the expungement petition as jurisdictional is not properly before the court where State did not appeal the expungement order, and participated in any procedural errors by agreeing to submit matter on an approved journal entry. Reversed and remanded for district court to rescind its order that Divine must continue to register, and to enter order that Divine’s registration requirement has terminated as matter of law. 

Statutes: K.S.A. 2010 Supp. 21-4619, -4619(f), -4619(f)(3), 22-4902, -4902(a); K.S.A. 2002 Supp. 22-4906; K.S.A. 2000 Supp. 22-4908(d); K.S.A. 1987 Supp. 21-4619(f)(4); K.S.A. 20-3018(c); K.S.A. 22-4901 et seq., -4908; and K.S.A. 60-455, -2103(a), -2103(h) 
