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STATE V. KELLY– December 13, 2010
JOHNSON DISTRICT COURT – REVERSED AND REMANDED
NO. 100,006
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2010/20101210/100006.pdf.

Facts: Kelly prosecuted as an adult and convicted in 1994 of felony murder and aggravated robbery. In 2007, he filed pro se motion to withdraw plea and correct and vacate an illegal sentence, claiming in part ineffective assistance of counsel. District court summarily denied the motion, finding in part the ineffective assistance claim should have been raised in K.S.A. 60-1507 motion years earlier. Kelley appealed. 

Issues: Motion to withdraw plea 

Held: K.S.A. 22-3210, prior to 2009 amendment imposing time limitation, controls in this case. Any language in State v. Edwards, 290 Kan. 330 (2010), suggesting K.S.A. 2009 Supp. 22-3210 applies under these facts is abrogated. District court erred in assuming all ineffective assistance of counsel claims should be construed as K.S.A. 60-1507 motions, and in denying motion as untimely. Pursuant to K.S.A. 22-3210 when Kelly filed his 2007 motion, his allegations are sufficient to warrant consideration of the filing as a motion to withdraw his guilty plea. Reversed and remanded for district court’s determination whether Kelly may withdraw plea to correct manifest injustice. 

Statute: K.S.A. 2009 Supp. 22-3210(e); 22-3210, -3210(d), -3601(b)(1), 60-1507 
STATE V. ROBISON– January 22, 2010
LYON DISTRICT COURT – AFFIRMED
NO. 101,515 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2010/20100122/101515.pdf.

Facts: Robison entered a no contest plea to aggravated indecent liberties with a child and received a life sentence without the possibility of parole for 25 years under "Jessica's Law." He made no claim before the trial court that his sentence was unconstitutionally cruel or unusual, but raised it on appeal. 

Issues: Cruel and unusual punishment 

Held: Court held Robison's argument that his life sentence is cruel and unusual punishment, which was not argued before the district court, cannot be presented for the first time on appeal. Court also held the district court followed the two-step procedure for departure sentencing by considering the mitigating circumstances raised by Robison and by its determination that they were not substantial and compelling reasons for a departure. Court found no abuse of discretion in the decision to deny a downward durational departure sentence. 

Statutes: K.S.A. 21-3594(a)(3)(A), -3601(b)(1), -4643(d)

STATE V. MCMULLEN – December 18, 2009

SHAWNEE DISTRICT COURT – AFFIRMED
NO. 100,313 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2009/20091218/100313.pdf.

Facts: McMullen convicted of two counts of aggravated indecent liberties with a child. On appeal, he challenged the voluntariness of his confession, the admissibility of victim’s videotaped safe-talk interview, and the legality of the consecutive hard 25-year sentences imposed. 
Issues: (1) Voluntariness of confession, (2) admission of victim’s videotaped statement, and (3) consecutive hard 25 life sentences 
Held: McMullen failed to designate a record on appeal that supports claim that confession should not have been admitted. 
Even on McMullen’s version of facts, a voluntary confession would be found. 
Alleged “subtle deception” of being drawn to police station under false pretenses does not impact voluntariness analysis where McMullen was advised of rights and voluntarily waived them, and no promise of leniency by officers. 

Where victim took the stand and was subject to cross-examination, no merit to any claim that admission of safe-talk interview videotape violated McMullen’s right to confront witnesses, and K.S.A. 22-3434 does not apply. 

In multiple conviction cases, sentencing judge has discretion to order individual sentences to be served concurrently or consecutively. 
Nothing in provisions of K.S.A. 21-4643, Jessica’s Law, alters or restricts a sentencing judge’s discretion to impose consecutive sentences. 
Statute: K.S.A. 2008 Supp. 60-460(a); K.S.A. 21-4608(a), -4643, -4643(b), -4720(b); and K.S.A. 22-3434, -3601(b)(1) 
STATE V. PEIRANO – October 9, 2009

SALINE DISTRICT COURT – AFFIRMED
NO. 100,587 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2009/20091009/100587.pdf.

Facts: Peirano entered guilty plea in 1994 to first-degree murder of daughters and attempted second-degree murder of wife. Finding two aggravating circumstances on the record, the district court imposed concurrent hard 40 terms with a consecutive 49-month sentence. District court modified sentence two days later to find no showing of mitigating circumstances that outweighed the two aggravating factors. Peirano filed motion in 2007 to correct an illegal sentence, which the district court denied. Peirano appealed, claiming district court erred in failing to make balancing finding at sentencing hearing, and in concluding the murders were committed in an especially heinous, atrocious, or cruel manner.

 Issues: Correction of illegal sentence 

Held: K.S.A. 22-3504(1) does not provide a basis for attacking a sentence due to sentencing court’s alleged failure to make balancing finding before imposing a hard-40 sentence under K.S.A. 21-4635. 
No reversible error in this case because Peirano’s sentence was not illegal under limited terms of K.S.A. 22-3504. 
The sentence was authorized by a valid statute, both as to its character and its term, and was not ambiguous with respect to time and manner to be served. 

Statutes: K.S.A. 21-4635, -4635(d), -4636(b), -4636(f), and K.S.A. 22-3504, -3504(1)
STATE V. TRAUTLOFF – October 9, 2009

FRANKLIN DISTRICT COURT – AFFIRMED IN PART, REVERSED IN PART, AND REMANDED
NO. 100,425 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2009/20091009/100425.pdf.

Facts: Trautloff convicted of single counts of rape, aggravated criminal sodomy, aggravated indecent liberties with a child, and sexual exploitation of a child. District court imposed concurrent life without parole sentences on all convictions. On appeal, Trautloff claimed he did not meet the statutory prior convictions prerequisite for life without parole sentences because his two prior convictions for multiple felonies in the same information involving sexually violent crimes on the same day constituted a single conviction event. Trautloff also claimed the jury was improperly instructed on a theory of sexual exploitation that was broader than the narrow charging language in the information, and claimed his sentence was based on prior criminal history not proven to a jury beyond a reasonable doubt.

Issues: (1) Prior conviction event in K.S.A. 21-4642, (2) jury instruction broader than charging document, and (3) sentencing 

Held: K.S.A. 21-4642 is examined. Language of K.S.A. 21-4642(c)(2) requiring that a prior conviction event include more than one conviction “on the same day and within a single count” is meaningless as written and is a typographical error. 
That statute is to be read to define a prior conviction event as “one or more felony convictions of a sexually violent crime occurring on the same day and within a single court. 
These convictions may result from multiple counts within an information or from more than one information.” Here, Trautloff had only one prior conviction event for sexually violent crimes. 
District court erred in imposing life without parole sentences. Sentences are vacated and case is remanded for resentencing. 

Under facts in case, district court’s instruction to convict on alternative versions of the offense created a real possibility the jury would have rendered a different verdict if district court had instructed only as to the single alternative charged in the information. 
Trautloff’s conviction for sexual exploitation of a child is reversed. Case is remanded for a new trial on that count. 

To the extent Trautloff argues K.S.A. 21-4642 is unconstitutional under Apprendi, Kansas has rejected such arguments. 

Statutes: K.S.A. 21-3502(a)(2), -3504(a)(3), -3506(a)(1), -3516(a), -3516(a)(6), -3516(b)(2), -4642, -4642(a), -4642(c)(1), -4642(c)(2), -4643(b)(1), -4704(e)(1), 22-3414(3), -3504(1); and K.S.A. 1993 Supp. 21-4703, -4703(c), -4720(b)(4) 
STATE V. WHITE – July 17, 2009

SALINE DISTRICT COURT – REVERSED AND REMANDED
NO. 100,264

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/supct/2009/20090717/100264.htm
Facts: White was charged with sexual crimes against young girls some acts occurring before the passage of Jessica's law and some acts occurring after. Jessica's law increased the severity level for indecent liberties with a child under 14 to an off grid crime and increased the penalty to a life sentence. White pled guilty to one count of aggravated indecent liberties occurring after the passage of Jessica's law. Before sentencing, White moved to withdraw his plea arguing his plea was not knowing and voluntary and that at age 69 he did not receive any bargain benefit for entering a plea. The district court denied his motion finding he had received the advice of several attorneys, he was not pressured to enter the plea, more than 10 months had passed before the motion to withdraw the plea, and that the evidence presented by one of the child victims was articulate and succinct. The district court sentenced White to life imprisonment without the possibility of parole for 25 years.

Issues: (1) Motion to withdraw plea and (2) ineffective assistance of counsel

Held: Court concluded that the factual findings regarding whether White was advised of the possible penalty are not supported by substantial competent evidence. 
Court reversed the decision to deny the motion and remanded for a hearing on the motion. 
Court found that paragraph 9 of the written plea agreement incorrectly stated the maximum penalty White could receive was not less than 25 years rather than accurately stating that the maximum penalty he could receive was life in prison. 
Court stated that the district court did not recognize the misstatement and instead, in referring to paragraph 9 of the written plea agreement, observed, "I don't know what could be clearer than that." Court disagreed with the district court's finding that paragraph 9 clearly stated the maximum penalty and the court's conclusion that the written plea agreement accurately informed White of the maximum sentence. 
Consequently, the written tender of plea is evidence that defense counsel gave White incorrect information—in other words, that counsel's advice was unreasonable and ineffective and there was no contrary evidence provided. 
There is not substantial competent evidence to support the district court's factual findings that paragraph 9 clearly informed White of the possible penalties or that the colloquy clearly explained the consequences of the plea. 
Because substantial competent evidence did not support the district court's findings, Court reversed the denial of the motion to withdraw the plea. 
Court reversed for the district court to make a determination on whether White received ineffective assistance of counsel.

Statutes: K.S.A. 21-3504(a)(3), -4643; and K.S.A. 22-3210(a)(2), (d), -3601(b)(1)

STATE V. MOORE– October 24, 2008

SEDGWICK DISTRICT COURT – AFFIRMED
NO. 97,683

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/supct/2008/20081024/97683.htm.

FACTS: Moore convicted of felonies including capital murder in shooting death of a deputy sheriff. On appeal he claimed district court should have instructed jury on voluntary manslaughter based on imperfect self-defense, because he had honest but unreasonable belief he would be shot to death by police if they entered his home or he emerged from it. He claimed district court should have instructed jury on voluntary intoxication due to circumstantial evidence he was under the influence. And he claimed district court erred in not admitting testimony from a defense toxicology expert.
ISSUES: (1) Jury instruction on voluntary intoxication and (2) expert witness

HELD: Evidence did not merit any kind of self-defense instruction. Moore fired at officers in spite of undeniable knowledge of their identity and purpose. 
Under the circumstances, Moore could not have harbored an honest but unreasonable belief that deadly force was necessary. 
Circumstantial evidence of Moore’s voluntary intoxication at time of crimes was not strong, but was adequate to support an instruction. 
District court erred in refusing to give voluntary intoxication instruction, but error was harmless under either constitutional standard or trial error standard under K.S.A. 60-261.

District court’s treatment of defendant’s toxicology expert’s testimony was not error under facts of case. 

STATUTES: K.S.A. 21-3110, -3208(2), -3211, -3301, -3403, -3421, -3439(a)(5), -4204

STATE V. SCOTT – May 16, 2008

SEDGWICK DISTRICT COURT – AFFIRMED IN PART, REVERSED IN PART, AND DEATH SENTENCE VACATED AND REMANDED
NO. 83,801
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/supct/2008/20080516/83801.htm.

FACTS: Scott convicted of felonies including capital murder of Elizabeth Brittain (EB) and premeditated first-degree murder of Douglas Brittain (DB). Wakefield convicted in separate trial for his involvement in these offenses. After trial court set aside jury’s death verdict and conducted a new penalty phase, that jury again returned death verdict. On appeal from guilt phase, Scott (1) challenged the legal sufficiency of the capital murder charge, and (2) argued the premeditated murder charge as multiplicitous to the capital murder charge. He also claimed the district court erred in the guilt phase by (3) denying Scott’s motion to suppress statement, (4) failing to properly instruct on capital murder charge, (5) not granting a new trial based on prosecutorial misconduct, and (6) allowing prosecutor to read jury statements made by Wakefield’s defense attorney during closing argument in that trial. He also claimed (7) cumulative error denied him a fair trial. 
In the penalty phase, Scott challenged (8) the constitutionality of the weighing equation in K.S.A. 21-4624(e), (9) the relaxed evidentiary standard for penalty phase set forth in K.S.A. 21- 4624(c) as denying due process, and (10) the notice provisions in K.S.A. 21-4624(a) as unconstitutional because they do not require the State to specify the aggravating factors in the information. He also claimed (11) juror misconduct during the first penalty phase denied him a verdict of life, thus death sentence could not be constitutionally imposed, (12) trial court failed to instruct jurors they need not unanimously agree regarding the existence of mitigating circumstances, (13) jury’s finding of aggravating circumstance of creating risk of death to more than one person should be set aside, (14) jury should not have been allowed to consider aggravating factor that he committed the crime for purpose of receiving money because K.S.A. 21-4625(3) applies only to murder for hire situations or where defendant kills to obtain inheritance, (15) trial court failed to explicitly instruct jury that “the crime” for the aggravating factor of committing crime for money meant the capital murder of EB, (16) there was prosecutorial misconduct during closing argument in penalty phase, and (17) error to admit special evidence of special verdict form from guilt phase which state Scott individually and personally killed or intended to kill DB.

ISSUES: (1) Capital murder charge, (2) multiplicity, (3) motion to suppress, (4) jury instructions, (5) prosecutorial misconduct, (6) closing argument, (7) cumulative error, (8) constitutionality of weighing equation, (9) constitutional of relaxed evidentiary standard (10) constitutionality of notice provisions, (11) juror misconduct, (12) juror unanimity on mitigating circumstances, (13) aggravating circumstances of creating risk of death to more than one person, (14) aggravating factor of committing crime for purpose of receiving money, (15) failure to define “the crime,” (16) prosecutorial misconduct, (17) use of special verdict form

HELD: Guilt Phase 

Although preferable for State to have explicitly alleged in the count charging capital murder that Scot killed DB, the omission was not fatal or prejudicial.
 Murder of DB was a crime necessarily proved under the charge of capital murder, accordingly, 
Scott’s convictions were multiplicitous because K.S.A. 21-3107(2)(d) (Furse) is clear expression of legislative intent that a defendant cannot be convicted of both a charged and a lesser included offense arising out of the same conduct. 
Scot’s conviction for first-degree premeditated murder of DB is reversed. 

Scott’s request to defer interrogation was not an unequivocal invocation of right to remain silent. Although State failed to provide timely arraignment on criminal possession of firearm charge, no prejudice resulted from any unnecessary delay. 

Pattern instruction is deficient because it does not require a claim that Scott killed DB, but instructions read as a whole were sufficient. Under facts of case, no error in instructing jury on definition of premeditation, and any error would have been harmless under the circumstances. Trial courts are urged to use definition of premeditation in PIK Crim. 3d 56.04(b). 

Prosecutor telling jurors to honor their oath and return a verdict of guilt was improper, as were some of prosecutor’s references to Scott as a “murderer” and “killer,” and reference to facts outside the evidence. 
Under the circumstances, district court’s refusal to grant a new trial was not inconsistent with substantial justice, and prosecutor’s prejudicial remarks likely had little weight in minds of jurors. 

District court erred in allowing State to read to jury statements made by Wakefield’s attorney in Wakefield’s trial, but error was harmless. 

Trial errors identified in this case did not prejudice Scott’s right to a fair trial or influence the jury’s verdict.

HELD: Penalty Phase
Brief history of constitutionality of weighing equation of K.S.A. 21-4624(e) is discussed. That statute does not violate §§ 9 and 18 of Kansas Constitution Bill of Rights. Scott’s argument for additional jury instruction - that life imprisonment is the presumed appropriate sentence, and that State must overcome that presumption for death sentence - is rejected.
The relaxed evidentiary standard for penalty phase set forth in K.S.A. 21-4624(c) is sufficient to protect the defendant’s right to a fair trial and does not violate U.S. or Kansas Constitutions. 
Notice provisions in K.S.A. 21-4624(a) and (c) are sufficient to provide the defendant with meaningful notice and an opportunity to respond to aggravating factors in compliance with Sixth Amendment. 

Under facts of case, juror misconduct during the first penalty phase trial did not deny Scott a verdict of life, and thus did not preclude subjecting him to the death penalty in a subsequent penalty proceeding for the same offense. 

Under facts of case, reviewing instructions as a whole, there is substantial probability that reasonable jurors could have believed unanimity was required to find mitigating circumstances. Trial court’s failure to provide jury with proper standard for determining mitigating circumstances is reversible error. Death sentence is reversed. 
Case is remanded to district court for new capital sentencing hearing. 

Court joins majority of jurisdictions that have concluded that duplicating an element of the crime as an aggravating circumstance in the penalty phase of the trial is constitutional and conforms to legislative intent. 
Scott’s remaining claims are speculative and can be addressed on remand. 
K.S.A. 21-4625(3) is not limited to cases involving murder for hire or where the defendant kills victim to obtain an inheritance. The statute comports with Eighth Amendment requirement of distinguishing murders, which are eligible for death penalty from murders which are not. “The crime” is inadvisable under the circumstances of this case and, under other circumstances, might very well be prejudicial. To avoid error, PIK Crim. 3d 56.00-C(3) should be revised to specifically designate the crime of capital murder. 
On remand, trial court should conform its instruction accordingly. 

Claims of prosecutorial misconduct in closing argument of penalty phase are examined, finding error in prosecutor’s claim of “phantom remorse” by Scott, which is not to be used on remand. 

Special verdict form was not necessary, and is disapproved for use in future capital proceedings. On remand, however, the sentencing jury will be informed Scott has been found guilty of capital murder for the intentional and premeditated killing of the Brittains. 

CONCURRING (Johnson, J.): Concurs with the result, but writes separately to take issue with applicability of aggravating factor in K.S.A. 21-4625(3). Agrees with Scott’s argument that this factor should apply only to scenarios such as murder for hire or killing to obtain an inheritance. Precedent in hard 40 cases does not necessarily extend to death penalty cases. 
Facts of this case would not support a finding that Scot committed the murder for the purpose of receiving money or property. 

STATUTES: K.S.A. 21-3107(2), -3107(2)(d), -3401(a), -3436, -3439, -3439(a)(6), -4624, -4624(a), -4624(c), -4624(e), -4625, -4625(2), -4625(3), -4635, 22-2901, -2901(1), -3201(b), 60-261, -460(g); K.S.A. 21-3107(2)(d), -4624(e) (Furse); and K.S.A. 21-4624(d) (Torrence)
STATE V. MARSH – October 18, 2006 (Supplemental Opinion)

REMAND FROM U.S. SUPREME COURT
NO. 81,135

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2006/20061018/81135.htm.

FACTS: Kansas Supreme Court affirmed Marsh’s convictions and sentences for first-degree premeditated murder and aggravated burglary, and reversed his convictions for capital murder and aggravated arson. State v. Marsh, 278 Kan. 520 (2004). Majority of court held the weighing equation in K.S.A. 21-4624(e) was unconstitutional, but U.S. Supreme Court reversed that holding and remanded case to Kansas Supreme Court. Kansas v. Marsh, __ U.S. __, 126 S.Ct. 2516 (2006).

ISSUE: Constitutionality of K.S.A. 21-4624(e)

HELD: That portion of Marsh holding K.S.A. 21-4624(e) unconstitutional is vacated. That portion of Marsh reversing his convictions for capital murder and aggravated arson, and affirming his convictions and sentence for first-degree premeditated murder and aggravated burglary, remains unchanged. 
Case is remanded for new trial on capital murder and aggravated arson charges.

STATUTES: K.S.A. 21-4624(e)
STATE V. MARSH – December 17, 2004

SEDGWICK DISTRICT COURT - AFFIRMED IN PART, REVERSED IN PART, REMANDED
NO. 81,135

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2004/20041217/81135.htm.

FACTS: Marsh convicted of capital murder, for which death sentence was imposed. Also convicted of first-degree premeditated murder, aggravated arson, and aggravated burglary, for which consecutive sentences were imposed including hard-40 sentence. 
Controlling issues on appeal identified as whether (1) there is substantial competent evidence to support the convictions, (2) trial court properly excluded evidence connecting another person to the crimes as irrelevant, (3) K.S.A. 21-4624 is unconstitutional on its face, (4) there is substantial competent evidence to support hard-40 sentence, and (5) hard-40 sentencing scheme is constitutional. 

ISSUES: (1) Sufficiency of evidence, (2) third-party evidence rule, (3) constitutionality of K.S.A. 21-4624(e), (4) sufficiency for hard-40 sentence, (5) constitutionality of hard-40 sentence 

HELD: Sufficient direct and circumstantial evidence supports each conviction.

Third-party evidence rule discussed. Cases arguably suggesting that third-party evidence rule should be applied more broadly are disapproved to the extent they are inconsistent with State v. Evans, 275 Kan. 95 (2003). 
District judge erred in failing to consider whether proffered evidence of another’s motive and connection to the crime was relevant under K.S.A. 60-407(f). Unable to say error was harmless under the circumstances. 
New trial ordered for crimes of capital murder and aggravated arson. 
On remand, district court to carefully consider relevancy of challenged evidence to avoid prejudicing Marsh’s right to present theory of defense. 

Because jury was instructed that tie in balancing aggravating and mitigating factors went to State, death sentence vacated pursuant to State v. Kleypas, 272 Kan. 894 (2001). K.S.A. 21-4624(e) as written is unconstitutional under Eighth and Fourteenth Amendments. 
That portion of Kleypas decision that saved statute through judicial construction is overruled. Doctrines of constitutional avoidance and stare decisis are discussed. 

Although 2 of the 3 aggravating factors found by the trial court are not satisfied, 3rd factor is sufficient based on trial court’s statement that any of the 3 factors was not outweighed by mitigating factors.

Argument that State v. Conley, 270 Kan. 18 (2000), was wrongly decided is rejected.

DISSENT: (Davis, J)(joined by MacFarland, C.J. and Nuss, J.): K.S.A. 21-4624(e) is constitutional on its face. Equipoise would be rare, and Kansas statute not unconstitutional under United States Supreme Court death penalty jurisprudence.

DISSENT: (Nuss, J.): Writes separately to argue that Walton v. Arizona, 497 U.S. 639 (1990), mandates that death at equipoise concept in Kansas statute is constitutional.

DISSENT: (MacFarland, C.J.): Weighing equation in K.S.A. 21-4624(e) is constitutional as written. No compelling reason shown for breaching fidelity to doctrine of stare decisis.

STATUTES: K.S.A. 2003 Supp. 21-4626, -4635, -4635(a), -4638; K.S.A. 21-4624(e) and (f), -4625, 60-401(b), -407(f).
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