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STATE V. NELSON – November 12, 2010
MCPHERSON DISTRICT COURT – AFFIRMED IN PART, REVERSED IN PART, AND REMANDED
NO. 101,064
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2010/20101119/101064.pdf.

Facts: Nelson convicted of premeditated first-degree murder, burglary, and forgery. All offenses arose from death of stepfather who was repeatedly struck in head with baseball bat. On appeal Nelson claimed: (1) district court failed to give an imperfect self-defense jury instruction, (2) instructions on first-degree murder improperly lessened State’s burden of proof; (3) district court erred in admitting K.S.A. 60-455 prior crimes evidence; and (4) district court used wrong standard to determine aggravating circumstances in imposing Hard 50 sentence. 

Issues: (1) Imperfect self-defense instruction; (2) first-degree murder instructions; (3) admission of prior crimes evidence, and (4) standard for imposing hard 50 sentence 

Held: Nelson not entitled to imperfect self-defense instruction. District court’s decision to give the requested self-defense instruction was itself suspect under facts of case, and not relevant to whether facts supported an imperfect self-defense instruction. 

Applying State v. Ellmaker, 289 Kan. 1138 (2009), the permissible inference instruction is not related to premeditation element. The instruction was not improper taken in context with other instructions, and did not mislead jury when instructions considered as a whole. 

Unusual facts because district court initially excluded the evidence, changed its mind and then informed attorneys during trial that the evidence was admissible. Nelson’s objection at the time the district court ruled the evidence was admissible, with no objection later that day when the officer testified about the prior crimes, was not sufficient to preserve this issue for appellate review. 

Case conflict noted regarding standard of proof for finding aggravating circumstances. Correct standard is preponderance of the evidence, as determined in State v. Spain, 263 Kan. 708 (1998). Here, viewing the evidence in favor of the state improperly tainted district court’s determination of aggravated circumstances. Appellate court will not make its own factual findings that aggravating circumstances exist. Nelson’s mandatory Hard 50 minimum sentence is remanded to district court to determine whether aggravating circumstances exists under a preponderance of evidence standard. 

Concurrence (Johnson, J.): Concurs in ultimate result, but disagrees with majority’s application of K.S.A. 60-404 to bar appellate consideration of admissibility of prior crimes evidence. Under the circumstances, the purpose of 60-404 was fulfilled. 

Statutes: K.S.A. 21-3401(a), -3403(b), -4635, -4635(c), -4635(d), -4636, -4636(e), -4636(f), -4636(h); K.S.A. 22-3414(3), -3601(b), -3717(b)(1), and K.S.A.60-404, -455 
STATE V. ROBISON– January 22, 2010
LYON DISTRICT COURT – AFFIRMED
NO. 101,515 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2010/20100122/101515.pdf.

Facts: Robison entered a no contest plea to aggravated indecent liberties with a child and received a life sentence without the possibility of parole for 25 years under "Jessica's Law." He made no claim before the trial court that his sentence was unconstitutionally cruel or unusual, but raised it on appeal.

 Issues: Cruel and unusual punishment

 Held: Court held Robison's argument that his life sentence is cruel and unusual punishment, which was not argued before the district court, cannot be presented for the first time on appeal. Court also held the district court followed the two-step procedure for departure sentencing by considering the mitigating circumstances raised by Robison and by its determination that they were not substantial and compelling reasons for a departure. 

Court found no abuse of discretion in the decision to deny a downward durational departure sentence. 

Statutes: K.S.A. 21-3594(a)(3)(A), -3601(b)(1), -4643(d) 

STATE V. MCMULLEN – December 18, 2009

SHAWNEE DISTRICT COURT – AFFIRMED
NO. 100,313 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2009/20091218/100313.pdf.

Facts: McMullen convicted of two counts of aggravated indecent liberties with a child. On appeal, he challenged the voluntariness of his confession, the admissibility of victim’s videotaped safe-talk interview, and the legality of the consecutive hard 25-year sentences imposed. 

Issues: (1) Voluntariness of confession, (2) admission of victim’s videotaped statement, and (3) consecutive hard 25 life sentences 

Held: McMullen failed to designate a record on appeal that supports claim that confession should not have been admitted. 

Even on McMullen’s version of facts, a voluntary confession would be found. 

Alleged “subtle deception” of being drawn to police station under false pretenses does not impact voluntariness analysis where McMullen was advised of rights and voluntarily waived them, and no promise of leniency by officers. 

Where victim took the stand and was subject to cross-examination, no merit to any claim that admission of safe-talk interview videotape violated McMullen’s right to confront witnesses, and K.S.A. 22-3434 does not apply. 

In multiple conviction cases, sentencing judge has discretion to order individual sentences to be served concurrently or consecutively. 

Nothing in provisions of K.S.A. 21-4643, Jessica’s Law, alters or restricts a sentencing judge’s discretion to impose consecutive sentences. 

Statute: K.S.A. 2008 Supp. 60-460(a); K.S.A. 21-4608(a), -4643, -4643(b), -4720(b); and K.S.A. 22-3434, -3601(b)(1)
STATE V. ELLMAKER– December 4, 2009
JOHNSON DISTRICT COURT – AFFIRMED
NO. 99,110 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2009/20091204/99110.pdf.

Facts: Ellmaker initially charged as juvenile for stabbing killing of social worker and battery of his mother. He stipulated to waiver of juvenile jurisdiction, was certified to stand trial as an adult, and was convicted of premeditated first-degree murder and aggravated battery. 
On appeal, he claimed district court erred by giving pattern instruction regarding definition of general intent as it related to premeditated first-degree murder, and by giving Allen-type instruction. 
Where a juvenile stipulates to evidence regarding waiver of juvenile jurisdiction, appeal questioned whether appellate court under K.S.A. 38-1681 can consider whether district court erred in authorizing prosecution as an adult without first having jury decide if facts supported the certification decision, and erred in certifying prosecution as an adult without complying with K.S.A. 38-1636(c)(2). Ellmaker also claimed he was denied due process because the criminal complaint did not specify the underlying aggravating factors supporting the hard 50 life sentence imposed, claimed the hard 50 sentencing scheme is unconstitutional, and claimed cumulative error denied him a fair trial.
Issues: (1) Specific intent and premeditation, (2) Allen-type instruction, (3) challenge to prosecution as adult, (4) aggravating factors supporting hard 50 sentence, (5) constitutionality of hard 50 sentencing scheme, (6) cumulative error
 Held: Clearly erroneous standard of review applies because Ellmaker did not distinctly state grounds of the objection advanced on appeal. No clear error where defense did not make Ellmaker’s intent to kill a disputed issue, and defense asked for pattern instruction on general intent to be given. Nor did the pattern instruction on general intent mislead the jury into believing state did not have to prove that Ellmaker premeditated the killing and could meet its burden by proving Ellmaker premeditated the stabbing. 

As in State v. Salts, 288 Kan. 263 (2009), district court erred in giving deadlocked jury instruction, but no reversible error in light of evidence of guilt. 

Ellmaker was properly certified for and prosecuted as an adult. State v. Smith, 268 Kan. 222 (1999), is distinguished. Under K.S.A. 38-1681, if a juvenile consents to order authorizing prosecution as an adult, an appellate court has no jurisdiction to consider issues related to the waiver proceeding or to the judicial determination to waive juvenile jurisdiction even if a district judge fails to inform a juvenile of items listed in K.S.A. 38-1636(c)(2). 

Requirement in K.S.A. 22-3201(c) that a complaint, information, or indictment allege facts sufficient to constitute a crime or specific crime subcategory in the crime seriousness scale (crime severity) does not require state to allege the aggravating factors used as a basis to impose a hard 50 life sentence under K.S.A. 21-4635. 

No ground presented for reconsidering prior decisions upholding constitutionality of hard 50 sentencing scheme under K.S.A. 21-4635. 

Cumulative error doctrine is not applicable where multiple errors not found. 
Statute: K.S.A. 2008 Supp. 38-2347(c)(2), -2380(a)(1); K.S.A. 21-3101 et seq., -3201, -3401(1), -3413(b), -3414, -3414(b), -3701(b), -4635; K.S.A. 22-3201, -3201(c), -3208(4), -3414(3); and KS.A. 38-1601 et seq., -1636, -1636(c)(2), -1636(e), -1681, -1681(a)(1)
STATE V. APPLEBY– November 20, 2009

JOHNSON DISTRICT COURT – AFFIRMED IN PART, REVERSED IN PART, SENTENCE VACATED IN PART
NO. 98,017 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2009/20091120/98017.pdf.

Facts: Appleby convicted of capital murder and attempted rape. Kansas (KS) detectives interrogated him in Connecticut (CT) after his arrest in that state on outstanding CT warrant. He waived Miranda rights and admitted killing the KS victim. On appeal, Appleby claimed: (1) convictions were multiplicitous and violated Double Jeopardy Clause; (2) right against self-incrimination violated by admission of statements made to KS detectives after he had asked about counsel while being booked on CT charges; (3) right to confrontation violated by admission of computer-generated report regarding population statistic related to DNA testing; (4) jury instruction on premeditation impermissibly added language beyond PIK instruction and unduly favored State’s theory; (5) trial court abused its discretion in weighing aggravating and mitigating circumstances in imposing hard-50 sentence; and (6) hard-50 sentencing scheme is unconstitutional under Apprendi. Appeal stayed pending decisions in Melendez-Diaz v. Massachusetts, 557 U.S. __ (2009), and Montejo v. Louisiana, 556 U.S. __ (2009), 

Issues: (1) Multiplicity of capital murder and attempted rape, (2) suppression of confession, (3) population statistics related to DNA testing,(4) jury instruction on premedication, (5) weighing aggravating and mitigating factors, and (6) constitutionality on K.S.A. 21-4635 

Held: Appleby’s attempted rape conviction is multiplicitous with his capital murder conviction. 
Sentence imposed for attempted rape conviction is vacated. Strict-elements test in Trotter v. State, 288 Kan. 112 (2009), applies rather than unit-of-prosecution test in State v. Harris, 284 Kan. 560 (2007), because convictions arose from separate statutes. Under K.S.A. 21-3107, charge of capital murder under K.S.A. 21-3439(a)(4) is multiplicitous with charged underlying sex crime. Imposing sentences for both convictions violates right to be free from double jeopardy. Inherently dangerous felony statute, K.S.A. 21-3436, does not apply when homicide is charged under capital murder statute. 

Applying Davis v. U.S., 512 U.S. 452 (1994), trial court correctly examined timing, content, and context of Appleby’s questions about counsel. 
Appleby’s references to an attorney during book-in process on the CT charges were ambiguous and not a clear invocation of Fifth Amendment right. Interplay of Fifth and Sixth Amendments right to counsel, and Montejo are discussed. 

Applying Melendez-Diaz, population frequency data and statistical programs used to make that data meaningful are nontestimonial. 
Based on this scientific data, experts in this case developed personal opinions, and were available for cross-examination regarding their knowledge or lack of knowledge regarding that data. 

Use of PIK instructions is strongly advised, but not mandatory. State v. Beebe, 244 Kan. 48 (1988), is the most helpful and analogous case to Appleby’s. Instruction merely informed jury of law recognizing that premeditation must be present before the homicidal conduct but does not have to be present before a struggle begins. It did not direct jury how to apply the evidence, or unduly emphasize the State’s case. 

No abuse of discretion demonstrated in trial court’s finding that aggravating circumstance outweighed Appleby’s mitigating circumstances. 

K.S.A. 21-4635 is constitutional, and does not violate Apprendi. 

Concurrence (Johnson, J.): Would reverse trial court’s denial of the suppression motion. Under facts of case and applying reasonable man standard, Appleby effectively invoked Fifth Amendment right to counsel with respect to the CT charges, and could not thereafter be approached for further interrogation by KS detectives. Concurs with majority’s result on other issues, but voices concern that multiplicity test using K.S.A. 21-3107 is not true to separation of powers doctrine, and voices frustration with case law development of premeditation.
Statutes: K.S.A. 21-3107, -3107(2), -3107(2)(b), -3301, -3401, -3401(b), -3436, -3439, -3439(a)(4), -3439(a)(6), -4635, -4637, -4637(b), -4637(f), 22-3601(b)(1); K.S.A. 2001 Supp. 21-4635(a), -4635(b), -4635(c), -4636, -4636(f), -4636(f)(3), -4646(f)(5) 

STATE V. PEIRANO – October 9, 2009

SALINE DISTRICT COURT – AFFIRMED
NO. 100,587 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2009/20091009/100587.pdf.

Facts: Peirano entered guilty plea in 1994 to first-degree murder of daughters and attempted second-degree murder of wife. Finding two aggravating circumstances on the record, the district court imposed concurrent hard 40 terms with a consecutive 49-month sentence. District court modified sentence two days later to find no showing of mitigating circumstances that outweighed the two aggravating factors. Peirano filed motion in 2007 to correct an illegal sentence, which the district court denied. Peirano appealed, claiming district court erred in failing to make balancing finding at sentencing hearing, and in concluding the murders were committed in an especially heinous, atrocious, or cruel manner.

 Issues: Correction of illegal sentence 

Held: K.S.A. 22-3504(1) does not provide a basis for attacking a sentence due to sentencing court’s alleged failure to make balancing finding before imposing a hard-40 sentence under K.S.A. 21-4635. 
No reversible error in this case because Peirano’s sentence was not illegal under limited terms of K.S.A. 22-3504. The sentence was authorized by a valid statute, both as to its character and its term, and was not ambiguous with respect to time and manner to be served. 

Statutes: K.S.A. 21-4635, -4635(d), -4636(b), -4636(f), and K.S.A. 22-3504, -3504(1)
STATE V. TRAUTLOFF – October 9, 2009

FRANKLIN DISTRICT COURT – AFFIRMED IN PART, REVERSED IN PART, AND REMANDED
NO. 100,425 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2009/20091009/100425.pdf.

Facts: Trautloff convicted of single counts of rape, aggravated criminal sodomy, aggravated indecent liberties with a child, and sexual exploitation of a child. District court imposed concurrent life without parole sentences on all convictions. On appeal, Trautloff claimed he did not meet the statutory prior convictions prerequisite for life without parole sentences because his two prior convictions for multiple felonies in the same information involving sexually violent crimes on the same day constituted a single conviction event. Trautloff also claimed the jury was improperly instructed on a theory of sexual exploitation that was broader than the narrow charging language in the information, and claimed his sentence was based on prior criminal history not proven to a jury beyond a reasonable doubt.

Issues: (1) Prior conviction event in K.S.A. 21-4642, (2) jury instruction broader than charging document, and (3) sentencing 

Held: K.S.A. 21-4642 is examined. Language of K.S.A. 21-4642(c)(2) requiring that a prior conviction event include more than one conviction “on the same day and within a single count” is meaningless as written and is a typographical error. 
That statute is to be read to define a prior conviction event as “one or more felony convictions of a sexually violent crime occurring on the same day and within a single court. 
These convictions may result from multiple counts within an information or from more than one information.” Here, Trautloff had only one prior conviction event for sexually violent crimes. 
District court erred in imposing life without parole sentences. Sentences are vacated and case is remanded for resentencing. 

Under facts in case, district court’s instruction to convict on alternative versions of the offense created a real possibility the jury would have rendered a different verdict if district court had instructed only as to the single alternative charged in the information. Trautloff’s conviction for sexual exploitation of a child is reversed. 
Case is remanded for a new trial on that count. 

To the extent Trautloff argues K.S.A. 21-4642 is unconstitutional under Apprendi, Kansas has rejected such arguments. 

Statutes: K.S.A. 21-3502(a)(2), -3504(a)(3), -3506(a)(1), -3516(a), -3516(a)(6), -3516(b)(2), -4642, -4642(a), -4642(c)(1), -4642(c)(2), -4643(b)(1), -4704(e)(1), 22-3414(3), -3504(1); and K.S.A. 1993 Supp. 21-4703, -4703(c), -4720(b)(4)
STATE V. MARTINEZ– March 27, 2009

WYANDOTTE DISTRICT COURT – AFFIRMED
NO. 99,641
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/supct/2009/20090327/99641.htm.

Facts: Martinez convicted of premeditated first-degree murder and criminal discharge of a firearm at an occupied vehicle. On appeal he claimed he was denied right to a unanimous verdict by the trial court allowing a juror to continue in deliberations and judgment after two other jurors raised concerns to judge about that juror’s limited competence. Martinez also claimed his hard-50 sentence was unconstitutional because jury did not find existence of aggravating factors, claimed a jury instruction improperly shifted burden of proof, and claimed the jury should have been instructed on a lesser included offense. 

Issues: (1) Jury and ex parte contact, (2) jury determination of aggravating factors for hard-50 sentence, and (3) jury instructions 

Held: Inquiry into mental processes of one of the jurors is contrary to Kansas’ law. Nothing in record establishes the existence of a mental impairment of a juror that deprived Martinez of his right to a unanimous verdict. 
No abuse of discretion to permit jury to continue deliberations notwithstanding voiced concerns of two jurors. 
Trial court erred in speaking ex parte with first juror reporting concerns, but error was harmless in this case. 

Martinez’s Apprendi claim was rejected in State v. Reed, 282 Kan. 272 (2006). 

No timely objection to instruction alleged to have shifted burden of proof, and same claim rejected in State v. Stone, 253 Kan. 105 (1993). 
Evidence, which included Martinez pointing a gun at someone and firing numerous rounds, did not support instruction on reckless second-degree murder.
Statute: K.S.A. 21-3402(b), 22-3405(1), -3412(c), -3414(3), -3601(b) (1), 60-441 
STATE V. VASQUEZ – October 17, 2008

EDWARDS DISTRICT COURT – AFFIRMED IN PART, 
AND REVERSED IN PART
NO. 95,400

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/supct/2008/20081017/95400.htm.

FACTS: Vasquez convicted of felonies including three counts of first degree murder and one count of aggravated burglary. Three consecutive hard 40 terms imposed on the murder convictions. On appeal, Vasquez claimed: (1) error to admit evidence of his earlier domestic battery against Robin, one of the murder victims; (2) error to not give requested instruction on voluntary manslaughter based on heart of passion as a lesser included offense of the premeditated murder; (3) State’s reliance on Robin’s inadmissible hearsay statements to police officer to prove motive violated Vasquez’s right of confrontation; (4) insufficient evidence supported aggravated burglary conviction where State failed to present evidence that he lacked authority to enter house he and one of the victims shared as husband and wife before Vasquez’s extended stay in Mexico, (5) cumulative error denied him a fair trial, and (6) the hard-40 sentencing scheme is unconstitutional, and insufficient evidence supports sentencing court’s finding of “heinous, atrocious, or cruel” aggravating factor. 

ISSUES: (1) evidence of prior domestic battery, (2) instruction on voluntary manslaughter, (3) admission of victim’s hearsay statements, (4) sufficiency of evidence of aggravated burglary, (5) cumulative error, and (6) hard 40 sentence

HELD: State v. Gunby, 282 Kan. 39 (2006), decided while Vasquez’s appeal was pending, thus district court judge innocently but erroneously admitted marital discord evidence independent of K.S.A. 60-455. 
Under facts, admission of the testimony without a limiting instruction under K.S.A. 60-455 was harmless error. 
Under facts, Vasquez not entitled to a lesser included offense instruction on voluntary manslaughter based on heat of passion.  
Under facts, admission of certain hearsay statements of one of the victims did not violate Vasquez’s right to confront witnesses against him because the statements were not testimonial. Also, admission of the statements was proper under K.S.A. 60-460(d)(3). 
On record of case, State presented insufficient evidence that Vasquez’s entry into home in which murders occurred was made without authority. Vasquez’s aggravated burglary conviction is reversed. 
Cumulative error rule has no application where no multiple errors were found. 

Hard 40 sentencing scheme has been repeatedly found to be constitutional.
Under facts, sufficient evidence supports “heinous, atrocious, or cruel” aggravator.

STATUTES: K.S.A. 21-3401, -3403, -3427, -3701, -3715, -3716, -4635 et seq., -4636(f), -470
STATE V. WARLEDO– August 8, 2008

SEDGWICK DISTRICT COURT – AFFIRMED
NO. 97,759

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/supct/2008/20080808/97759.htm.

FACTS: Warledo convicted of arson and premeditated first-degree murder. Hard 50 life sentence imposed On appeal, Warledo claimed error in: (1) admission of statements made before Miranda warnings were administered, (2) admission of video of him alone in interrogation room making unequivocal request for counsel which jury was allowed to hear, (3) admission of evidence of prior crimes in violation of K.S.A. 60-455, (4) admission of gruesome photographs, (5) prosecutor’s misstatement of law in closing argument, (6) imposition of hard 50 sentence where identical offense sentencing doctrine mandated lesser penalty equal to intentional second- degree murder, and (7) trial court’s weighing of aggravating and mitigating circumstances in sentencing. Warledo also challenged constitutionality of hard 50 sentencing scheme, and claimed cumulative error denied him a fair trial.

ISSUES: (1) Statements prior to Miranda, (2) video of Warledo in interrogation room, (3) evidence of prior crimes, (4) gruesome photographs, (5) prosecutorial misconduct in closing argument, (6) identical offense sentencing doctrine, (7) aggravating and mitigating factors, (8) constitutionality of hard 50 sentence, and (9) cumulative error

HELD: Video of Warledo’s time in interrogation room supports trial court’s finding that Warledo’s statements were spontaneous and voluntary. 

Right to counsel not properly invoked because no officers in room at the time. Claim of error in jury hearing this statement was not raised to trial court. 

State v. Anthony, 282 Kan. 201 (2006), is distinguished because conduct which led to prior law enforcement contact with Warledo constituted crimes or civil wrongs, but erroneous admission K.S.A. 60-455 evidence was harmless in light of overwhelming evidence of guilt. 

No abuse of discretion in trial court’s admission of photographs.

Prosecutor informed jury that Warledo need not have developed a plan or scheme before fight started, but once started, he could have formed intent and developed a plan to commit murder. 
Although comments are reminiscent of troubling statements in State v. Gunby, 282 Kan. 39 (2006), prosecutor’s statements in this case are more in line of those approved in Anthony and were consistent with the evidence. Even if error, it was harmless. 

First-degree murder and intentional second-degree murder are not identical because first degree murder requires premeditation. 

No abuse of discretion in trial court’s weighing of aggravating and mitigating circumstances. 
Hard 50 sentence enhances minimum sentence to be served and does not expose a defendant to a higher maximum sentence than provided by statute. Under current law, the Kansas hard 50 sentencing scheme is constitutional.

No merit to cumulative error claim. Warledo received a fundamentally fair trial.

CONCURRENCE (Johnson, J.): Writes separately to confess confusion about how court distinguishes between premeditated first-degree murder and intentional second-degree murder, and to express concern about how the court allows prosecutors to explain the difference to the jury. Views portions of closing argument in this case as an incorrect statement of law, but because facts of case presented something more than a continuous attack culminating in death, jury would have reached same result even without those offending portions.

STATUTES: K.S.A. 2005 Supp. 22-4513; K.S.A. 21-4701 et seq., - 4703(q), -4704, -4704(e)(1), -4716(a), -4720(b)(4), -4721(c)(1), - 4721(d), 22-3212(g), -4513, 60-404, -456(b), -456(d); and K.S.A. 2000 Supp. 21-4716
STATE V. REID – June 27, 2008

JOHNSON DISTRICT COURT – AFFIRMED
NO. 93,646

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/supct/2008/20080627/93646.htm.

FACTS: Reid was convicted by a jury of first-degree murder of a Texaco store's assistant manager and of aggravated robbery of the business. Reid executed the assistant manager with a shot in the back of the head. Reid had worked as a cashier at the store for about a year and a half before being fired for stealing six months prior to the crime. Reid's accomplice was Williams. Besides the cash register, the robber was also able to take money out of the drop/floor safe, the back office safe, and the car wash coin box–places about which customers would not generally know and to which only the manager or assistant manager had access by key or combination. The jury acquitted Reid of three counts of vehicle burglary and two counts of theft based on actions several hours prior to the murder.

ISSUES: (1) Prior crimes evidence, (2) jury instructions, (3) motion to sever, (4) accomplice instruction, (5) lesser included instructions, (6) cumulative error, and (7) hard 50 sentence

HELD: Court held the trial court did not commit reversible error in admitting evidence that Reid had been fired for stealing and in failing to give a limiting instruction. 
Court held that the firing for theft had a tendency in reason to prove Reid had unique knowledge of the store's procedures and safeguards and would be correctly admitted into evidence on this basis. 
Court stated the trial court's failure to give a limiting instruction was not clear error. 
Court held the trial court did not err in giving the pattern jury instruction on eyewitness identification. 
Court concluded that the trial court did not err in denying Reid's request to sever his trial from his codefendant Williams. Reid claimed this deprived him of the right to an accomplice instruction. 
Court stated severance lies within the discretion of the trial court and Reid's acquittal and the natural skepticism of a codefendant's testimony in a joint murder trial do not indicate that Reid was prejudiced by the failure to sever and the failure to give an accomplice instruction.
Court stated there was no evidence upon which the jury could reasonable convict Reid of the lesser included offenses and the trial court's failure to instruct was not erroneous. 
Court found no cumulative error. 
Court reaffirmed the constitutionality of Kansas' hard 50 sentencing scheme and that a robbery that immediately preceded the killing of the victim qualified as an aggravating circumstance to justify imposition of the hard 50 sentence under K.S.A. 21-4636(c), which provides that "[t]he defendant committed the crime for the defendant's self or another for the purpose of receiving money or any other thing of monetary value." 
CONCURRENCE: Justice Johnson concurred with the court's finding on a murder "for the purpose of receiving" money or property.

STATUTES: K.S.A. 21-3402, -3404, -3426, -3427, -4636(c); K.S.A. 22-3202, -3204, -3414, -3601(b)(1); K.S.A. 60-401, -407, -455, -447, -448
STATE V. STALLINGS – August 10, 2007

WYANDOTTE DISTRICT COURT – CROSS-APPEAL SUSTAINED
NO. 93,879

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2007/20070810/93879.htm.

FACTS: Stallings convicted of capital murder counts. State sought death penalty. Over State’s objection, district court allowed Stallings to address sentencing jury, without being sworn or subject to cross examination, on issue of mitigation of punishment. When jury did not agree on death penalty, district court sentenced Stallings to consecutive hard-50 life sentences. Stallings appealed, but later withdrew his appeal. State cross-appealed on question reserved as to whether a defendant has a right to allocution before the jury during the death penalty phase of a capital murder trial.

ISSUE: Allocution in death penalty

HELD: State’s cross-appeal is sustained. 
District court had no statutory authority to permit Stallings to make unsworn and unchallenged statements to the jury. General allocution statutory provisions do not make an exception for death penalty cases. 
A capital murder defendant is entitled to the same right of allocution before the sentencing court, not the sentencing jury. Legislature did not provide a mechanism for the defendant to make an unsworn, unchallenged statement to the death penalty jury. 
Any common-law or other right a person may have to plead to the jury to spare his or her life has been preempted by the legislature. The Kansas statutory scheme of allocution and death penalty sentencing does not violate a capital murder defendant’s constitutional rights to due process and equal protection. 

DISSENT (Rosen, J., joined by Davis, J.): Disagrees with majority’s narrow interpretation of “court” in K.S.A. 22-3424(e) as meaning only the sentencing judge, and believes the term includes the sentencing jury as well when the legislature has given the jury the jurisdiction and power to sentence offenders for capital murder. This interpretation would preserve legislature’s intent to allow all defendants an opportunity of allocution prior to the determination of their sentences.

STATUTES: K.S. A. 2006 Supp. 21-4602, -4624 sections (a)-(f), 22-3602(b)(3); K.S.A. 21-3101 et seq., -4601, -4625, 22-2102, -2103, -2201, -2201(2), -3422, -3424(e), -4601, -4625.
STATE V. HERNANDEZ – June 8, 2007
MONTGOMERY DISTRICT COURT – AFFIRMED
NO. 94,295

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2007/20070608/94295.htm.

FACTS: Tina Davidson’s body was found at her residence when police went to her home to investigate reports of an abandoned vehicle. The body, discovered in the kitchen, was severely slashed and mutilated. Police took DNA from a trail of blood drops. The murder remained unsolved for 8 years. No match was found for the DNA until 2003. Hernandez was incarcerated on an unrelated charge, and when his DNA profile was entered into the system and a match came up with the DNA found in the trail of blood leaving Davidson’s body. Hernandez denied being at Davidson’s house. At trial, Hernandez testified on his own behalf and related that he gave Davidson a ride home and that a man at her house began threatened both of them and that Hernandez left after the man cut Hernandez’ hand. He claimed that he did not know Davidson had been murdered until two weeks later. Hernandez’ wife testified as a witness for the state. The jury found Hernandez guilty of murder in the first degree. The trial court sentenced Hernandez to life imprisonment under the hard 40. 

ISSUES: (1) Prosecutorial misconduct, (2) hearsay evidence, (3) photographic evidence, and (4) hard 40 sentence

HELD: Court found there was a clear implication in the prosecutor’s comments during closing argument that were the defendant’s testimony at trial true, he would have provided his exculpatory story after he was charged. 
Court held the prosecutor’s comments constituted prosecutorial misconduct. 
However, the Court held the error was harmless based on the overwhelming evidence of Hernandez’ guilt and there was little, if any, likelihood of having changed the result of the trial. 
Court held it was harmless err to admit the testimony of the defendant's mother. Court held the trial court did not abuse its discretion by admitting photos of Davidson's body and that each of the 26 photos illustrated some different element of the case or aspect of Davidson's injuries. 
Court rejected Hernandez’ argument concerning the constitutionality of the hard 40 sentencing statutes and that there was sufficient evidence to support the trial court's ruling that the murder was committed in "an especially heinous, atrocious, and cruel manner."
 STATUTES: K.S.A. 2006 Supp. 21-4635, -4636 and K.S.A. 60-401(b), -407(f)
STATE V. JOHNSON – June 8, 2007

WYANDOTTE DISTRICT COURT – AFFIRMED
NO. 92,956

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2007/20070608/92956.htm.

FACTS: Johnson convicted of premeditated first-degree murder, and hard-50 sentence imposed based on aggravating circumstances including Johnson’s stalking of the victim and use of brutal force. On appeal Johnson claimed: (1) hard 50 sentencing scheme is unconstitutional; (2) insufficient evidence supported district court’s finding of aggravating circumstances, (3) mistrial should have been ordered when State violated limine order to preclude statements about Johnson’s criminal record or any previous murder charges; (4) prosecutorial misconduct to ask detective to comment on credibility of Johnson’s son; (5) error to admit overly repetitious and gruesome photographs; (6) error to refuse to admit defense exhibit as not meeting criteria for business records exception; and (7) cumulative error denied a fair trial. Johnson also raised issues in supplemental pro se brief.

ISSUES: (1) Constitutionality of hard 50 sentence, (2) sufficiency of evidence for aggravating factor, (3) mistrial, (4) prosecutorial misconduct, (5) admissibility of photographs, (6) admission of hearsay evidence, (7) cumulative error, (8) and pro se issues

HELD: Under current law, Kansas hard 50 sentencing scheme is constitutional. Hard 50 sentence enhances minimum sentence to be served and does not expose a defendant to a higher maximum sentence than provided by statute.

Sufficient evidence supports findings that Johnson made victim aware of possibility of violence awaiting her, and that Johnson subsequently attacked victim in a brutal and ferocious manner that forcibly overcame her attempts to protect herself. These supported aggravating factor that crime was committed in an especially heinous, atrocious, and cruel manner.

District court properly found witness testimony did not technically violate limine order. Innocuous references to Johnson’s release from jail as a temporal frame of reference for witness contact with Johnson did not violate spirit of limine order.

Prosecutor’s question exceeded wide latitude afforded prosecutors, but no plain error under facts of case.
Photos more clearly depicted wounds. No abuse of discretion to permit doctor to utilize photographs to fully explain his testimony.

No error to admit evidence based on Johnson’s failure to establish a business records exception to hearsay rule. Inconsistency in document’s content negated any trustworthiness emanating from its preparation in regular course of business.

No merit to cumulative error claim.
No merit to supplemental pro se claims of no jurisdiction, of abuse of discretion to deny counsel’s motion to withdraw, and of insufficient evidence.

STATUTES: K.S.A. 2006 Supp. 21-3438, -4635 sections (b)-(d), -4636, -4636(f), -4638, 60-460(m); K.S.A. 21-425, -4636(f)(1) and (7)
STATE V. ALBRIGHT – March 16, 2007
KINGMAN DISTRICT COURT – AFFIRMED
NO. 94,244
For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2007/20070316/94244.htm.

FACTS: Albright convicted of first-degree murder. Conviction and sentence affirmed on direct appeal, 271 Kan. 546 (2001). Court of Appeals reversed in unpublished opinion and remanded for retrial on post-conviction ineffective assistance of counsel claim. Albright convicted on retrial. On direct appeal, he challenged the constitutionality of his hard-40 sentence, argued the district court erred in overruling motions for mistrial for prosecutor’s alleged violation of in limine order, and alleged the denial of fair trial by prosecutorial misconduct during closing argument.

ISSUES: (1) Constitutionality of Kansas hard 40 sentencing scheme, (2) motions for mistrial, and (3) prosecutorial misconduct

HELD: Albright presents no new challenge to hard 40 sentencing statute, and provides no compelling reason to revisit precedent set in State v. Conley, 270 Kan. 18 (2000).
Under facts, prosecutor’s passing reference to prior trial rather than prior testimony was inadvertent and isolated, and prosecutor immediately corrected himself after the slip.
No attention was drawn to the mistake, and Albright declined district court’s offer of a curative instruction. Prosecutor’s conduct was not gross or flagrant and did not appear to be the product of ill will or bad faith. 
Mistake not likely to have any weight in minds of jury. Likewise, no abuse of discretion by district court’s refusal to grant mistrial after State’s expert witness mentioned that Albright’s fingerprints were obtained from KBI’s central records. 
This unsolicited statement did not inevitably suggest that Albright had a prior criminal record. 
Under facts, nothing improper about prosecutor’s characterization of defense theory as “Some Other Dude Did It,” or analogizing to the Family Circuit “Not Me” character. 
Prosecutor’s references to a defense expert’s demeanor as evasive and antagonistic, and to State’s own expert as straightforward and cooperative, were not outside the latitude given to a prosecutor’s discussion of evidence. 

STATUTES: K.S.A. 21-3401(a), -4635, -4635(a), -4635(d), -4636, -4637, -4638, -4706(c), 22- 3423(c), 60-261, -455; and K.S.A. 1998 Supp. 22-3717(b)(1)
STATE V. JONES – February 9, 2007
WYANDOTTE DISTRICT COURT – AFFIRMED
NO. 93,643
For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2007/20070209/93643.htm.

FACTS: Jones was convicted of one count of first-degree premeditated murder and one count of second-degree intentional murder. Police found roommates Childs and Brown dead inside Childs’ apartment. Brown was lying on a bed and his wrists and ankles were tied behind his back with an electrical cord. Both Childs and Brown had been shot in the head. Jones’ DNA was found on the electrical cord. Jones was interviewed multiple times, initially not as a prime suspect, but later as a suspect after the DNA results were discovered. Jones and Marcus Kyea were tried and convicted. Kyea testified at Jones’ trial that he obtained a shotgun for Jones and Jones shot both of the victims.

ISSUES: (1) Suppression, (2) interrogation, (3) jury misconduct, (3) jury instructions, and (4) hard 50 sentencing

HELD: Court affirmed. 
Court held that based upon the evidence before the trial court, Jones' interview with police merely constituted an investigatory interrogation, not a custodial interrogation. There was no requirement for Miranda warnings to be issued. The trial court did not err by denying Jones’ motion to suppress his pre-Miranda statements. 
Court held there was no evidence that the juror in question was unable to reach a decision or that she could not be fair and impartial. Jones failed to show, or even to argue, that he was prejudiced by the trial court’s decision to allow the juror to serve on the jury. 
Court held Jones did not meet his burden of establishing substantial prejudice and there was no reason to conclude that the trial court abused its discretion. 
Court agreed with the state that there was no evidence to support a reckless second-degree murder instruction with respect to the death of Childs. Brown was hog-tied to the bed and shot, and Childs ran screaming down the stairs. Jones wrestled Childs to the ground and the weapon used was a pump action shotgun that had to be pumped before each shot and Childs was shot twice. 
Court again held the hard 50 sentencing scheme was constitutional and imposition of the sentence against Jones was supported by the trial court’s findings that Childs’ murder was committed in an especially heinous, atrocious, or cruel manner. 
Court rejected Jones’ claim of cumulative error. 

STATUTES: K.S.A. 21-3208(2), -4636(e), (f), -4637; K.S.A. 22-3101, -3104; K.S.A. 2005 Supp. 21-3402(b), -4635(b), (d), (f), -4636(f)(7); and K.S.A. 2005 Supp 22-3412(c), -3414(3)

STATE V. GARCIA – October 27, 2006
SEDGWICK DISTRICT COURT – AFFIRMED
NO. 93,412
For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2006/20061027/93412.htm.

FACTS: Garcia was convicted of two counts of first-degree murder and one count of intentional second-degree murder for three killings that took place at a club in Wichita, where drugs were regularly sold, that was jointly owned by Garcia and Luis Hernandez. Garcia shot the victims and then dismembered and burned them in barrels in a field in Cowley County. Forensic anthropologists identified the victims.

ISSUES: (1) Speedy trial, (2) admission of evidence, and (3) sentencing

HELD: Court affirmed. Court found that Garcia was arraigned on Oct. 4, 2003, and his trial began 217 days after that on May 17, 2004. 
The Court found no speedy trial violation because of the timing of the availability of the DNA testing results. 
Court held the district court did not abuse its discretion by admitting statements by one Garcia associate to another that he was now “part of the family” because he witnessed the murder of one of the victims. 
Court held this statement was not inadmissible hearsay. Court held the trial court did not abuse its discretion by admitting testimony of two witnesses that Garcia had encouraged each of them to kill someone. 
Court held Garcia improperly raised different objection to this testimony on appeal. 
Court also held the state’s overwhelming evidence of Garcia’s guilt led to his conviction without regard to the admission of the testimony of the two witnesses. 
Court cited prior Kansas precedent that a jury does not need to determine that aggravating circumstances existed beyond a reasonable doubt in a hard-50 conviction. 

STATUTES: K.S.A. 22-3402 and K.S.A. 60-401(b), -460, -447
STATE V. KIRTDOLL – June 9, 2006
SHAWNEE DISTRICT COURT – AFFIRMED
NO. 94,128
For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2006/20060609/94128.htm.

FACTS: A jury convicted Kirtdoll of premeditated first-degree murder and two counts of aggravated battery for his involvement in a nightclub shooting. Rucker testified that she saw Kirtdoll entered the back door of the nightclub and then pull a gun and started shooting and then Kirtdoll was gone. Kirtdoll was arrested in Nevada and extradited back to Kansas.

ISSUES: Did the district court err in determining that Kirtdoll’s statement was freely and voluntarily given? Did the district court err in allowing Rucker to testify? Did the district court err in giving an eyewitness identification instruction? Is the Kansas hard 50 sentencing scheme unconditional? Did the district court violated Kirtdoll’s double jeopardy rights?

HELD: Court affirmed. 
Court held the statements given by Kirtdoll to the detective were freely and voluntarily given. Kirtdoll understand and waived his rights. He then told the officer that he went by various nicknames. Kirtdoll said that he wanted a lawyer present before talking about the incident and the interview terminated. 
Court denied Kirtdoll’s argument that Rucker should not have been allowed to testify because she violated a witness sequestration order by sitting in the courtroom during the preliminary hearing. 
Court found Kirtdoll failed to preserve this issue for appeal by failing to object at any time to the state calling Rucker as a trial witness. 
Court found Kirtdoll did not object at trial to the eyewitness identification jury instruction and in fact even stated that the instruction was warranted. 
Court held a litigant may not invite error, but nevertheless it was not clearly erroneous to give the instruction. 
Court held the Kansas hard 50 sentencing scheme is constitutional as previously determined by numerous Kansas cases. 
Court also rejected Kirtdoll’s argument that the district court impermissibly used the conduct from his aggravated battery convictions as the sole aggravating factor to support his hard 50 sentence. 
Court stated is was clear the district court used the firing of the shots into a crowded dance floor as the statutory aggravator, irrespective of whether the shots actually injured anyone and thus he was not sentenced twice for the same offense.

STATUTES: K.S.A. 2003 Supp. 21-4635(a), -4636(b); K.S.A. 2005 Supp. 21-4636(b); K.S.A. 22-2903, -3601(b)(1); and K.S.A. 2005 Supp. 22-3414(3)

STATE V. LAWRENCE – June 9, 2006
WYANDOTTE DISTRICT COURT – AFFIRMED
NO. 93,766
For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2006/20060609/93766.htm.

FACTS: Lawrence sentenced to hard 50 sentence for convictions, including first-degree premeditated murder. On appeal, he claimed trial court erred in (1) excluding evidence of a prior shooting in which Lawrence was the victim and (2) not instructing jury to deliberate premeditation and imperfect self-defense at the same time. He also claimed hard 50 sentence was unconstitutional.

ISSUES: (1) Evidence of prior shooting, (2) Jury instructions, and (3) hard 50 sentence

HELD: Under facts, Lawrence failed to establish the trial court improperly excluded relevant, admissible, and noncumulative evidence that was integral part of defense theory. 
Considerable evidence about the prior shooting was presented, and jury could reach its own common sense conclusions about the effect that prior shooting might have had on Lawrence. 
Trial court correctly found no proper foundation for admission of expert testimony.

Lawrence’s argument that premeditation and imperfect self-defense must be deliberated simultaneously by the jury was rejected. 
Cases from other jurisdictions are distinguished.
Lawrence failed to establish abuse of discretion in trial court’s weighing of aggravating and mitigating circumstances. Constitutional challenge to hard 50 sentence is rejected.

STATUTES: K.S.A. 2005 Supp. 21-4635 sections (b), (c), and (d), -4636(b), 22-3414(3), -3601(b)(1) and K.S.A. 21-3404(b), -4637 sections (b), (c), and (e), 60-456, -456(b)
STATE V. BAKER – June 9, 2006
SEDGWICK DISTRICT COURT – CONVICTION AFFIRMED, SENTENCE VACATED, REMANDED FOR RESENTENCING
NO. 92,870
For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2006/20060609/92870.htm.
FACTS: Baker convicted of first-degree premeditated murder of paraplegic victim. On appeal he claimed (1) error to allow police officer to testify regarding credibility of another witness, (2) jury should have been given sympathy instruction, (3) jury should have been instructed on assisted suicide as lesser included offense, (4) error to exclude testimony relevant to Baker’s defense, (5) prosecutorial error during examination of witness and closing arguments, (6) insufficient evidence to support hard 50 sentence, and (7) hard 50 sentence is unconstitutional.

ISSUES: (1) Witness credibility, (2) sympathy instruction, (3) instruction on assisted suicide as lesser included offense, (4) exclusion of evidence supporting defense, (5) prosecutorial misconduct, and (6) hard 50 sentence.
HELD: Baker failed to object to officer’s testimony, and no exception for raising a new issue on appeal applies. Issue not preserved for appeal, and is not considered.

Facts were not sufficiently unusual to require a sympathy instruction, and requested instruction was inconsistent with Baker’s defense. 
Even when facts considered in light more favorable to Baker, no error in denying requested instruction.

Evidence excludes theory of guilt for assisting suicide. As in State v. Cobb, 229 Kan. 522 (1981), court does not decide whether assisting a suicide is a lesser included offense to first- degree premeditated murder because facts do not support giving the instruction.

Exclusion of a security guard’s testimony did not deny Baker’s right to a fair trial. Guard’s testimony did not address victim’s state of mind at time of death, and thus was not relevant to prove victim was suicidal at that time.

No error found in Baker’s specific claims that prosecutor elicited improper opinion testimony, commented on facts not in evidence, commented on defendant’s credibility, and appealed to passions and prejudices of jury.

Although nature of crime was cold and callous, court cannot focus on victim’s defenselessness alone or speculate whether victim was aware of imminent death. Instead, general rule that shooting deaths are not especially heinous, atrocious, or cruel is followed.
Hard 50 sentence is reversed. Remanded for resentencing. 
Baker thus lacks standing to challenge constitutionality of hard 50 sentence.

STATUTES: K.S.A. 2005 Supp. 21-3406, -4635, -4635(d), -4635, -4635(f) subsections (3) and (7); K.S.A. 22-3601(b), 60-401(b), -404, -407(f), -456(d).
STATE V. OLIVER – December 16, 2005
SEDGWICK DISTRICT COURT – AFFIRMED 
NO. 88,987
For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2005/20051216/88987.htm
FACTS: Oliver appeals convictions and hard 50 sentences on two counts of first-degree premeditated murder and two counts of first-degree felony murder in quadruple homicide. Issues on appeal are whether (1) police had probable cause to support arrest; (2) district court erred in limiting expert testimony about psychological disorders that could have led to false confession; (3) district court erred in denying Oliver’s request for jury instructions on second-degree murder and voluntary manslaughter as lesser included offenses of capital and premeditated murder, and request for compulsion instruction relevant to underlying felony of aggravated robbery; and (4) hard 50 sentencing statute is unconstitutional.

ISSUES: (1) Warrantless arrest, (2) expert testimony, (3) jury instructions, and (4) hard-50 sentence 

HELD: Considering all information the police possessed, and other circumstances in case, Oliver’s warrantless arrest met both statutory and constitutional standards. No error in denying motion to suppress confession following his arrest. 

Survey of authorities including Crane v. Kentucky, 476 U.S. 683 (1986), and State v. Kleypas, 272 Kan. 894 (2001), regarding admission of expert testimony on false confessions and psychological disorders. 
Following clear majority of jurisdictions, a criminal defendant against whom a confession will be admitted may be permitted to introduce expert psychological or psychiatric testimony bearing on ability to respond reliably to interrogation. It is essential, however, that the testimony actually tell jurors something they would not otherwise know from their usual human experience and that it remain hypothetical or theoretical. 
It must stop short of expressing the expert's judgment on the defendant's reliability in the specific instance of the confession submitted for the jury's consideration. 

Under facts of this case, district judge's refusal to admit expert testimony on Oliver’s psychological conditions was not an abuse of discretion. 
Under facts, no lesser-included jury instructions on second-degree murder or voluntary manslaughter, or jury instruction on compulsion, were necessary. Although some minimal evidence that Oliver was under the influence of another person during the killings, there was no evidence supporting the degree of compulsion necessary to merit an instruction on that defense.
Hard 50 sentencing statute is constitutional. 

STATUTES: K.S.A. 2004 Supp. 21-3402, -4635, 22-2401(c)(1); K.S.A. 21-3401(a), -3403, -439(a)(6), 22-3215, -3215(5), -3209, -3219, 60-456, -456(d)(c)
STATE V. WASHINGTON – December 9, 2005
WYANDOTTE DISTRICT COURT - AFFIRMED 
NO. 92,438

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2005/20051209/92438.htm
FACTS: Washington convicted of first-degree murder and criminal possession of firearm. Hard 50 sentence imposed. Kansas Supreme Court affirmed convictions in Washington’s direct appeal, but remanded for resentencing. State v. Washington, 275 Kan. 644 (2003). Washington appealed trial court’s imposition of hard 50 sentences on remand, claiming evidence was insufficient to support aggravating circumstance that murder was committed in an especially heinous, atrocious, or cruel manner. Washington also claimed hard 50 sentencing scheme is unconstitutional under Apprendi v. New Jersey, 530 U.S. 466 (2000). 

ISSUES: (1) Aggravating circumstance and (2) constitutionality of hard 50 sentence
HELD: Viewing evidence in light most favorable to prosecution, case is analogous to State v. Alford, 257 Kan. 830 (1995). 
Preponderance of evidence supports trial court’s finding that murder was committed in an especially heinous, atrocious, or cruel manner. No error in trial court’s weighing of aggravating and mitigating factors. 

Constitutional challenge was rejected in Washington’s direct appeal. Kansas hard 50 sentencing scheme is not unconstitutional under Apprendi. 

STATUTES: K.S.A. 2004 Supp. 21-4635(a), -4635(b), -4635(c), -4636(a), -4636(f) subsections (3) and (7), -4638; and K.S.A. 21-4637(b), -4637(e), -4637(f) 
STATE V. ENGELHARDT – September 16, 2005
HARVEY DISTRICT COURT – AFFIRMED 
NO. 90,674

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2005/20050916/90674.htm.

FACTS: Engelhardt appealed his conviction for first-degree murder and his hard-50 sentence, claiming error: (1) to allow jury to view interior of trailer crime scene outside Engelhardt’s presence; (2) to allow evidence of Engelhardt’s prior bad acts; (3) in jury instructions on aiding and abetting, and on lesser included crime; (4) to exclude evidence of witness’ polygraph result and prior conviction; and (5) to deny motion for new trial on newly discovered evidence. Engelhardt also claimed hard-50 sentence was unconstitutional and not supported by the facts.

ISSUES: (1) Jury view of crime scene, (2) evidence of prior bad acts, (3) jury instructions, (4) evidence of witness’ polygraph results or prior conviction, (5) motion for new trial, and (6) hard-50 sentence

HELD: On facts, jurors’ silent walk through trailer crime scene accompanied only by bailiff did not constitute a critical stage of the proceedings for purposes of K.S.A. 22-3501(1) or Confrontation or Due Process clauses. 

Admission of Engelhardt’s parole status, photograph of witness with bruises inflicted by Engelhardt, Engelhardt’s use of another’s identification when stopped by the police, and Engelhardt’s mug shot are examined. 
On the facts, there was no reversible error in district court’s admission of this evidence.
In case involving intentional murder, error to give PIK Crim. 3d 54.06 (Responsibility for Crimes of Another - Crime Not Intended) in conjunction with PIK Crim. 3d 54.05 (Responsibility for Crimes of Another). 
Here, error was harmless in light of overwhelming evidence supporting the verdict. No error in not instructing jury on lesser included crimes, and “skip rule” precludes reversal.

No Kansas case supports Engelhardt’s claim that constitutional rights to confrontation and to present a defense required admission of witness polygraph test results, and rule adopted in cited federal cases is not adopted. 

No abuse of discretion by district court or violation of Engelhardt’s constitutional rights in limiting cross-examination of another witness.
 No abuse of discretion in denying motion for new trial. 

No departure from cases holding hard-50 sentence is constitutional. Under facts, no abuse of discretion in concluding aggravating factors outweighed mitigating factors. 

STATUTES: K.S.A. 2004 Supp. 21-3107(2), -3402(b), -3404(a), -4636(a), -4636(f) subsections (3) and (4), 22-3405(1), -3414(3); and K.S.A. 21-3205(1), -3205(2), -3403(a), -4637(d), 22-3405(1), -3418, -3601(b)(1), 60-303, -407(f), -420, -422(c), -422(d), -455
STATE V. JACKSON – September 9, 2005
WYANDOTTE DISTRICT COURT – AFFIRMED 
NO. 89,620

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2005/20050909/89620.htm.

FACTS: Direct appeal from Jackson’s conviction for first-degree premeditated murder, kidnapping, and conspiracy to commit murder. On appeal, Jackson claimed: (1) no subject matter jurisdiction because he never entered or committed any act in Kansas; (2) speedy trial violated by trial court granting 2 extensions due to congested calendar, and insufficient showing of materiality or reasonable efforts by State for extension for DNA testing; (3) error in jury instructions where no withdrawal and compulsion instruction was given, aiding and abetting instruction was expanded, jury instructed on jurisdiction, and no felony-murder instruction was given; (4) trial court erroneously admitted gruesome photographs, hearsay statements, and Jackson’s confession; (5) cumulative error denied Jackson a fair trial; (6) insufficient evidence supported the convictions; (7) hard-50 sentencing scheme is unconstitutional; and (8) insufficient evidence supports the hard-50 sentence.

ISSUES: (1) Jurisdiction, (2) speedy trial, (3) jury instructions, (4) evidentiary rulings, (5) cumulative error, (6) sufficiency of evidence, (7) constitutionality of Hard-50 sentence, (8) sufficiency of evidence for Hard-50 sentence

HELD: Kansas properly exercised its jurisdiction in prosecution. Forseeability analysis applied to first-degree murder and kidnapping charges. Conspiracy charge satisfied by overt act of victim being killed in Kansas.

No violation of speedy trial statute. District court did not order 2 extensions under K.S.A. 22-3402(3)(d), and DNA evidence was material to prosecution of Jackson as aider and abettor in murder of victim.

State’s efforts to procure DNA evidence for trial were reasonable. State not responsible for DNA testing backlog, or for resource scheduling at crime lab.

No error in jury instructions. Kansas does not recognize defense of withdrawal from aiding and abetting, and compulsion defense not available under facts. Issue of jurisdiction already resolved against Jackson. 
Felony murder is not a lesser-included offense of first-degree murder, and no evidence supported an instruction on attempted murder.

Photographs were relevant to proving actions of principals in victim’s death. Hearsay statements fit within coconspirator exception recognized in Kansas law. Jackson’s confession was voluntary under totality of circumstances.

Cumulative error claim fails because no error by trial court.

Sufficient evidence supports all convictions.

Hard-50 sentencing provisions are constitutional. State v. Conley, 270 Kan. 18 (2000), and progeny are controlling.

Trial court’s findings of aggravating circumstances are supported by the record. 

STATUTES: K.S.A. 2003 Supp. 21-3107(2) subsections (b) and (c), -4636, -4636(f) subsections (3) and (5), 60-460; K.S.A. 21-3104, -3205, -3209, -3209(a), -4635 et seq., 22-3401, -3402(1), -3402(3) subsections (c) and (d), -3601, 60-401(b), -460(i)(2)

STATE V. BUEHLER-MAY – April 22, 2005
WYANDOTTE DISTRICT COURT - AFFIRMED 
NO. 91,470

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2005/20050422/91470.htm.

FACTS: Buehler-May convicted of first-degree murder and other criminal charges. Sentence included a hard 50 sentence. On appeal, Buehler-May claimed trial court erred in: (1) denying motion filed on first day of trial to endorse psychiatrist as expert witness; (2) admitting gruesome and cumulative photographs; (3) not giving cautionary accomplice instruction to jury; (4) applying unconstitutional hard 50 sentencing statute; (5) imposing hard 50 sentence based in part on factor found to be insufficient during sentencing of co-defendant.

ISSUES: (1) Endorsement of expert, (2) gruesome photographs, (3) accomplice jury instruction, and (4) hard 50 sentencing scheme, (5) hard 50 sentence

HELD: Request for endorsement of psychiatric witness was not timely under K.S.A. 22-3219(1), and no good cause demonstrated for late notice. 
Court has not previously considered effect of trial court’s failure to consider factors in State v. Bright, 229 Kan. 185 (1981), in deciding motion to endorse witness for testimony relative to defense of lack of mental state. 
Same rule for Alate notice of alibi defense is applied. Also like alibi defense, notice requirement for presenting defense under K.S.A. 22-3219 does not infringe constitutional right to present such a defense.

No error in allowing challenged photographs to be admitted into evidence.
No clear error in not giving cautionary accomplice instruction where accomplice testimony corroborated Buehler-May’s statement, defense counsel cross-examined accomplice witnesses about their plea-agreements, and trial court instructed on witness credibility.

Kansas hard 50 sentencing scheme is not unconstitutional.

Under facts, wrapping body in tarp and placing it in river is not sufficient evidence of particular depravity of mind to support application of K.S.A. 2004 Supp. 21-4636(f)(6). However, sufficient evidence of other aggravating factors supports conclusion that Buehler-May committed murder in especially heinous, atrocious, or cruel manner.

STATUTES: K.S.A. 2004 Supp. 21-4636(f) subsections (3)-(6); K.S.A. 22-3218, -3219(1), -4508, 60-404.
STATE V. JAMES – April 22, 2005
WYANDOTTE DISTRICT COURT - AFFIRMED 
NO. 90,756
For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2005/20050422/90756.htm.

FACTS: BuJames convicted of 2 counts of first-degree premeditated murder, for which concurrent hard 50 sentences imposed. On appeal, James claimed trial court erred in admitting photographs that were gruesome and prejudicial. He also challenged constitutionality of hard 50 sentencing statute.

ISSUES: (1) Admission of gruesome photographs, and (2) Hard 50 Sentencing Statute

HELD: Under facts, no error in district court weighing probative value of photographic evidence against potential for undue prejudice.
Photographs were unpleasant but not gruesome. Nor were they repetitive or cumulative. Photographs were relevant to show extent, nature, and number of wounds inflicted, assisted jury’s understanding of medical testimony, helped pathologist explain cause of death, and proved manner and violent nature of death.

Kansas hard 50 sentencing statute is constitutional.

STATUTES: KK.S.A. 2004 Supp. 21-4638; K.S.A. 2001 Supp. 21-4636(b)
STATE V. ROBERTSON – April 22, 2005
BUTLER DISTRICT COURT - AFFIRMED 
NO. 90,319

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2005/20050422/90319.htm.

FACTS: Robertson convicted of first-degree murder, arson, and aggravated burglary for killing girlfriend’s mother and burning mother’s home. On appeal Robertson claimed: (1) trial court erred in not suppressing Robertson’s statement to police, (2) prosecutorial misconduct in closing argument, (3) insufficient evidence for first-degree premeditated murder, (4) jury should have been instructed on voluntary manslaughter, and (5) cumulative error denied him a fair trial. He also claimed insufficient evidence supported hard 50 sentence, and challenged constitutionality of hard 50 sentences.

ISSUES: (1) Motion to suppress, (2) prosecutorial misconduct, (3) sufficiency of evidence, (4) jury instruction, (5) cumulative error, and (6) hard 50 sentence

HELD: Under totality of circumstances, Robertson’s motion to suppress statements to law enforcement officers was properly denied.

No misconduct in prosecutor’s comments and use of overhead projector to show jury language on premeditation factors. Language used by prosecutor was a correct and often-repeated statement of Kansas’ law, and offered factors a jury may consider in determining whether PIK definition of “premeditation” was met.

Ample evidence of premeditation in this case. 

Evidence did not support instruction on voluntary manslaughter. Even if error could be shown, “skip rule” in State v. Horn, 278 Kan. 24 (2004), would have precluded reversal because jury was instructed on first-degree and second-degree murder.

No error for cumulative error claim.

No abuse of discretion in district court’s weighing of one aggravating factor against the absence of any persuasive mitigating factors. Hard 50 sentencing statute is constitutional.

STATUTES: K.S.A. 2004 Supp. 21-4635, -4635(d), -4636(f)(3)-(5); K.S.A. 21-3403(a)

STATE V. DRENNAN – December 17, 2004

SEDGWICK DISTRICT COURT - AFFIRMED
NO. 90,954

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2004/20041217/90954.htm.
 FACTS: Drennan convicted of first-degree murder of girlfriend. Hard-50 sentence imposed. On appeal, Drennan claimed trial court erred in (1) not instructing jury on lesser included offenses, (2) admitting evidence of Drennan’s prior bad acts, (3) denying motion to suppress evidence obtained after Drennan was restrained, including statements made prior to Miranda warnings, and evidence obtained in warrantless entry of home to check on victim, (4) denying Batson challenges, and (5) imposing hard-50 sentence.
ISSUES: (1) Jury instruction on lesser offenses, (2) evidence of prior bad acts, (3) motion to suppress, (4) Batson challenges, and (5) hard-50 sentence 

HELD: Evidence did not support instructions on lesser-included offenses of voluntary manslaughter, reckless second-degree murder, and involuntary manslaughter. Case cannot be distinguished from State v. Jones, 267 Kan. 627 (1999). 

No abuse of discretion in admission of evidence of Drennan’s prior strikingly similar attack on another victim. 

Under facts, officer’s warrantless entry into home and questioning Drennan about victim’s whereabouts before reading Miranda rights were justified under emergency doctrine in State v. Mendez, 275 Kan. 412 (2003), and public safety exception in State v. McKessor, 246 Kan. 1 (1990).

State’s explanations for striking 3 minority persons from jury panel were facially valid.
No abuse of discretion in trial court’s finding that Drennan failed to prove purposeful discrimination.

Trial court’s findings that Drennan committed crime in an especially heinous, atrocious and cruel manner are reviewed. Reasonable factfinders could find by preponderance of evidence that Drennan stalked or made criminal threats to victim, inflicted mental anguish or physical abuse on victim before her death, and that killing was preceded by continuous acts of violence. No abuse of discretion by trial court in refusing to consider Drennan’s intoxication as a mitigating circumstance. 

Hard-50 sentencing scheme is constitutional.

STATUTES: K.S.A. 2003 Supp. 21-3402(b), -3404, -4636(f)(1), (3) and (5), 22-3414(3); K.S.A. 21-3403(a), -4637(b) and (f), 60-455.







PAGE  
33

