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STATE V. CHAVEZ – July 15, 2011

SEDGWICK DISTRICT COURT – SENTENCE AFFIRMED IN PART AND VACATED IN PART
NO. 103,168 
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2011/20110715/103168.pdf.

Facts: Chavez was convicted of one off-grid count of aggravated indecent liberties with a child, under Jessica's Law, and one on-grid count of aggravated indecent liberties with a child. Chavez was sentenced to a 25-year term with lifetime parole and lifetime electronic monitoring for the off-grid conviction and a concurrent aggravated term of 100 months' for the on-grid conviction. 

Issues: (1) Sentencing and (2) Jessica's Law 

Held: Court held there can be no reasonable doubt that the legislature intended for a person convicted of aggravated indecent liberties with a child to be parole eligible only after serving the mandatory minimum sentence. Court stated that defendants who are subject to Jessica's Law face a mandatory minimum term of not less than 25 years' imprisonment before becoming eligible for parole. Court found no abuse of discretion by the district court in denying the motion for departure with the reasons of the duration of the criminal activity, the vulnerability of the victim and the harm caused. Court vacated the portion of the sentence ordering electronic monitoring finding the issue was a parole issue and not within the jurisdiction of the court. Court rejected Chavez' claims of a jury trial to decide the aggravating factors and also to decide his criminal history. 

Statutes: K.S.A. 21-4643, -4721; and K.S.A. 22-3601, -3717 

STATE V. SELLERS – April 22, 2011

HARVEY DISTRICT COURT – CONVICTIONS AFFIRMED, SENTENCE VACATED IN PART, AND CASE REMANDED WITH DIRECTIONS
NO. 101,208 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2011/20110422/101208.pdf.
Facts: Jerry Sellers was convicted by a jury of two counts of aggravated indecent liberties with a child involving the 13-year-old daughter of the woman he was living with. He was charged with three counts of aggravated indecent liberties, but he was acquitted of one of the charges. Sellers raised five issues on appeal: (1) Whether the district judge erred in denying his motion for a psychological evaluation of the victim; (2) whether his convictions were multiplicitous; (3) whether the order for lifetime postrelease is unconstitutional; (4) whether the district judge erred in modifying his sentence; and (5) whether the district judge erred by ordering lifetime postrelease and lifetime electronic monitoring. 

Issues: (1) Psychological evaluation of victim, (2) multiplicity, and (3) sentencing 

Held: Court reviewed and considered Sellers' arguments on the three factors relevant to allowing a psychological evaluation of a victim. Court held that the district judge did not abuse his discretion in denying the motion for a psychological evaluation of M.R.C. Sellers did not meet his burden to demonstrate a compelling need for such an evaluation, under the totality of circumstances. Next, Court noted the multiplicity issue was a close call, but Sellers left the room for 30 to 90 seconds, breaking the chain of causality and giving him an opportunity to reconsider his felonious course of action. The district judge ultimately determined that Sellers had to make a second conscious decision to touch M.R.C., and the Court agreed there was no multiplicity of the charges. Court held that Sellers did not challenge the constitutionality of the lifetime postrelease supervision under Jessica's Law and the Court would not reach the issue. Last, Court held that Seller's lifetime postrelease term must be vacated as an illegal sentence because the State failed to prove Sellers' age at the time of his crimes and thus he cannot be subject to lifetime postrelease under K.S.A. 22-3717(d)(1)(G). Rather, he is subject only to the punishment tied to the grid form of aggravated indecent liberties; and that means a 36-month postrelease term under K.S.A. 22-3717(d)(1)(A). Court also vacated the electronic monitoring element of Seller's sentence in consideration of the Court's recent decisions on electronic monitoring. 

Dissent: Justice Johnson dissented holding there was no intervening event or a fresh impulse to justify two convictions for a single offense of aggravated indecent liberties and Seller's convictions were multiplicitous. 

Statutes: K.S.A. 21-3504(a)(3)(A), -4643(d), -4703(p); K.S.A. 22-3717(d), (u) 

STATE V. MALMSTROM – March 25, 2011
RENO DISTRICT COURT – SENTENCE VACATED AND REMANDED
NO. 101,604

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2011/20110325/101604.pdf.

FACTS:  Malmstrom convicted of attempted aggravated indecent liberties with a child. District court departed from mandatory 25-year minimum life sentence under Jessica’s Law, but found he was unable to depart a second time to a more beneficial criminal history. 

Issues: Sentencing under attempt statute and Jessica’s Law

HELD: Applying State v. Horn, 288 Kan. 690 (2009), and statutes prior to 2010 amendments, district court erred in initially treating offense as off-grid with minimum 25-year life sentence. Sentence vacated and remanded for appropriate sentencing under severity level 1 nondrug felony under sentencing guidelines. District court then has authority to depart from gridbox sentence for that level of offense and Malmstrom’s criminal history. 

STATUTES: K.S.A. 2010 Supp. 21-3301(a)(2)(F), -3301(a)(2)(E), -3301(d)(2); and K.S.A. 21-3301, -3301(c), -3449,-3450, -3505(a)(3), -3505(a)(3)(A), -3504(c), -3504(d), -3506(a)(1), -3506(d), -4643, -4643(a)(1), -4643(a)(1)(C), -4643(a)(1)(G) 

STATE V. FLOYD – March 18, 2011
SEDGWICK DISTRICT COURT – AFFIRMED
NO. 103,781 – MARCH 18, 2011

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2011/20110318/103781.pdf.

Facts: In agreement for Alford plea in Jessica’s Law case, state agreed to not oppose departure from life sentence with mandatory 25-year minimum, and allowed Floyd to seek 36-month departure sentence. District court imposed 55-month sentence. Floyd appealed. 

Issues: Departure sentence 

Held: After departure from Jessica’s Law, presumptive sentence under KSGA was 55 to 61 months. No abuse of discretion demonstrated in sentencing court’s refusal to grant a downward durational departure from the grid sentence in this case. 

Statutes: K.S.A. 21-4643(d), -4701 et seq., -4704
STATE V. JOLLY – March 18, 2011
SALINE DISTRICT COURT – SENTENCE VACATED AND REMANDED
NO. 101,512 
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2011/20110318/101512.pdf.

Facts: Jolly pleaded guilty to rape in Jessica’s Law case with prescribed life sentence with 25-year mandatory minimum. Jolly moved for departure. District court imposed 300-month sentence with lifetime post-release supervision and lifetime monitoring. Jolly appealed, claiming procedural error in sentencing, and asking for remand for presumptive guidelines sentence. 

Issues: (1) Statutory authority to impose 300-month sentence and (2) electronic monitoring 

Held: Under fact of case, district court’s departure was not performed according to either Jessica’s Law or KSGA. Illegal sentence imposed when district court departed from life imprisonment in Jessica’s Law without first proceeding to sentence pursuant to sentencing guidelines. Sentence vacated and remanded to district court for resentencing. 
Lifetime monitoring issue addressed to supply guidance on resentencing. Under facts of case, district court incorrectly imposed electronic monitoring as a condition of sentence pursuant to K.S.A. 22-3717(u). 

Statutes: K.S.A. 21-3502(a)(2), -3502(c), -3504(a)(3)(A), -3504(c), -4603d, -4643, -4643(a), -4643(a)(1), -4643(a)(1)(B), -4643(a)(1)(C), -4643(d), -4710 et seq., -4716(b), -4718(a)(3), -4718(a)(4), -4721(a); and K.S.A. 22-3601(b)(1), -3717(u) 
STATE V. SPENCER – March 18, 2011
SHAWNEE DISTRICT COURT – SENTENCE VACATED AND REMANDED
NO. 101,077

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2011/20110318/101077.pdf.

Facts: Spencer pleaded guilty to two counts of aggravated indecent liberties with a child, off-grid felonies punishable under Jessica’s Law, and moved for departure. Citing three departure factors, district court departed from life sentence with mandatory minimum under Jessica’s Law, and imposed 155-month guideline sentence with dispositional departure for probation. After State filed appeal, Spencer sought expansion of reasons considered for departure to be on the record, which was addressed by a district court order. Issues on appeal include whether sentencing judge properly relied on same findings to support departure from mandatory hard 25-year sentence under Jessica’s Law to a KSGA sentence, and a disposition departure from KSGA prison term to probation; whether reasons articulated by sentencing judge for those departures were substantial and compelling; and whether sentencing judge abused his discretion in the extend of the departure granted. 

Issues: (1) Sameness of findings supporting departures, (2) evidence of substantial and compelling reasons for departure from Jessica’s Law, (3) evidence of substantial and compelling reasons for dispositional departure from guidelines, (4) extent of departure, (5) permissible actions on remand, and (6) terminology note 

Held: Standard of review in Jessica’s Law and non-Jessica’s Law sentencing departure cases is synthesized and stated. Sentencing judge need not differentiate between reasons supporting departure from mandatory minimum imprisonment under K.S.A. 21-4643(d) and reasons supporting dispositional departure from sentencing guidelines. Reasons for departure from mandatory minimum prison term must be stated on record at sentencing. Sentencing judge, prior to or in lieu of appeal, may not later add other reasons to record to support a granted departure. 
On facts of case, sentencing judge abused his discretion in departing from mandatory minimum of Jessica’s Law. State v. Blackmon, 285 Kan. 719 (2008), is limited. Mitigating factors are individually reviewed. 
On facts of case, sentencing judge abused his discretion in dispositional departure to probation. Factors again individually reviewed. 
Extent of departure not reached because sentences are vacated and remanded. 
On remand for resentencing, sentencing judge in Jessica’s Law case may re-evaluate and/or add to reasons for departure from mandatory minimum prison term under K.S.A. 21-4634(d) and for dispositional departure to probation and decide whether to re-grant the departure(s), and may also decide whether to grant a durational departure. If sentencing judge departs from mandatory minimum of Jessica’s Law to a sentence under KSGA, appropriate grid sentence for an off-grid Jessica’s Law crime is that dictated by severity level assigned to crime when it lacks element of disparity between the defendant’s and victim’s ages. 
As closing note, court corrects labels previously used for departures from mandatory minimum of Jessica’s Law to sentencing grid, finding past references to “durational departure,” “downward departure,” or “downward durational departure” are confusing misnomers to be avoided. 

Statutes: K.S.A. 2008 Supp. 21-4719(a); K.S.A. 21-3447, -3502, -3502(a)(2), -3504, -3504(a)(1), -3504(a)(2), -3504(a)(3), -3504(a)(3)(A), -3504(c), -3506(a)(1), -3506(a)(2), -3513, -3516(a)(5), -3516(a)(6), -4624(e), -4635(b)-(d), -4643(a)(1)(C), -4643(d), -4643(d)(3), -4643(d)(6), -4701 et seq., -4704(d), -4706(d), -4716, -4716(a), -4716(c)(1), -4716(c)(1)(A)-(E), -4716(d)(1), -4716(d)(2), -4719, -4719(c)(2), -4721(e)(3); and K.S.A. 22-3504(1) 
STATE V. BROWN – January 7, 2011
WYANDOTTE DISTRICT COURT – SENTENCE VACATED AND REMANDED
NO. 100,881 
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2011/20110107/100881.pdf.
Facts: Brown convicted of attempted aggravated indecent liberties with a child, and aggravated indecent solicitation. Sentence included hard 25 life sentence under Jessica’s Law (K.S.A. 21-4643). On appeal Brown claimed: (1) state witnesses were improperly allowed to testify about victim’s statements to them prior to victim testifying; (2) district court should have instructed jury on voluntary intoxication because charged offenses required proof of specific intent and there was evidence of Brown’s intoxication; and (3) error to give “deadlocked jury” instruction prior to jury’s deliberations. Brown also claimed no jurisdiction to sentence under Jessica’s law because charging document did not state Brown’s age at time of the offense, and district court failed to instruct jury to find Brown was 18 years or older at the time of the offense. 

Issues: (1) Admission of prior consistent statements, (2) voluntary intoxication instruction, (3) Allen instruction, (4) age in charging document, and (5) age of defendant as element of offense 

Held: Brown did not object to admission of state witnesses about victim’s statements, and victim testified at trial and was subject to cross-examination regarding those statements. Under State v. Johnson, 286 Kan. 824 (2008), Brown failed to preserve this issue for appeal, and statements were admissible. 
Attempt and aggravated indecent liberties are specific intent crimes. As is aggravated indecent solicitation, agreeing with the only Kansas case discussing this issue, Richardson v. State, 2008 WL 1946836 (Kan. App. 2008). However, Brown failed to show he was intoxicated enough to impair his mental faculties, and intoxication was not a theory of his defense. State v. Trussel, 289 Kan. 499 (2009), and supporting cases applied. 
Giving Allen-type instruction was error, but error was harmless in this case because evidence against Brown would not have resulted in a different jury verdict. 
Brown’s challenge to the charging document presents no reversible error, applying State v. Gonzales, 289 Kan. 351 (2009). 
Under Gonzales, State v. Morningstar, 289 Kan. 488 (2009), and State v. Bello, 289 Kan. 191 (2009), there was insufficient evidence of Brown’s age presented to the jury to find error was harmless in this case. Sentence is vacated and remanded to district court for resentencing. 

Statutes: K.S.A. 21-3301, -3301(a), -3504, -3504(a)(3)(A), -3504(c), -3511, -3511(a), -3511(b), -4643, -4643(a)(1)(G), and K.S.A. 22-3601(b)(1) 

STATE V. BERRIOZABAL – December 10, 2010
SALINE DISTRICT COURT – AFFIRMED IN PART, SENTENCES VACATED IN PART, AND REMANDED 
NO. 100,291
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2010/20101210/100291.pdf.

Facts: Berriozabal convicted of rape, attempted rape, and aggravated criminal sodomy. Consecutive hard-25-life sentences imposed for the rape and attempted rape convictions. On appeal he claimed district court erred by granting state’s motion to admit evidence of prior uncharged sexual conduct between Berriozabal and the victim, by denying Berriozabal’s motion for a psychological examination of the victim, and by denying Berriozabal’s motion to admit evidence of victim’s prior sexual behavior under Kansas’ rape shield statute. Berriozabal also claimed 33his two hard-25-life sentences constituted cruel and unusual punishment, and that hard-25 life sentence for attempted rape was improper. 

Issues: (1) K.S.A. 60-455 evidence, (2) psychological examination of victim, (3) rape shield, (4) cruel and unusual punishment, and (5) attempted rape sentence 

Held: Claimed error in trial court’s admission of K.S.A. 60-455 evidence was not preserved for appeal. 
Factors in State v. Price, 275 Kan. 78 (2003), for determining if there are compelling circumstances for a psychological examination of a complaining witness, are stated and analyzed. Compared to other Kansas cases, no abuse of district court’s discretion in determining that Berriozabal did not present compelling reasons justifying an order for psychological examination of victim. 
Proffered evidence of prior sexual abuse was material, but reasonable people could agree with district court that it was too vague, speculative, and uncorroborated to be probative. No abuse of discretion in not admitting this evidence. 
Life sentence on rape conviction is vacated. In denying Berriozabal’s motion for dispositional departure, district court did not make necessary factual findings to allow appellate review of argument that life sentence would violate cruel and/or unusual punishment provisions of § 9 of Kansas Constitution Bill of Rights or Eighth Amendment of U.S. Constitution. Remanded for additional findings and resentencing. State v. Gomez, 290 Kan. 858 (2010), is compared. 
Life sentence on attempted rape conviction is vacated pursuant to rule of lenity holding in State v. Horn, 288 Kan. 690 (2009). Remanded for resentencing. 
Statute: K.S.A. 2009 Supp. 21-3525; K.S.A. 2006 Supp. 21-4643, -4643(a)(1), -4643(d), K.S.A. 22-3717(d)(1)(G), -3717(d)(2)((A), -3717(d)(2)(K); K.S.A. 21-3301, -3301(c), -3502(a)(2), -3506(a)(1),-3525, -3525(b), -4643(a)(1)(G), K.S.A. 22-3601(b)(1), and K.S.A. 60-401(b), -404 

STATE V. HUERTA-ALVAREZ - October 1, 2010

SEDGWICK DISTRICT COURT - DISMISSED IN PART, CONVICTIONS AFFIRMED, SENTENCE VACATED IN PART, REMANDED
NO. 100,402 
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2010/20101001/100402.pdf.

Facts: Huerta-Alvarez convicted of aggravated indecent liberties with a child, both before (Count 2) and after (Count 4) Jessica’s law applied. On appeal he challenged his conviction and life sentence under Jessica’s law, claiming: (1) complaint was defective because it did not allege he was over age of 18; (2) failure to instruct jury to find his age at the time of the offense was clear error; (3) insufficient evidence supported his conviction because state failed to prove he was 18 years of age or older; (4) prosecutorial misconduct during closing argument and rebuttal; and (5) error to deny motion for departure sentence. 

Issues: (1) Jurisdiction and defective complaint, (2) jury instructions, (3) sufficiency of evidence of age element of the offense, (4) prosecutorial misconduct, and (5) sentencing 

Held: Facts regarding charging document in this matter are in pertinent part identical to those in State v. Gracey, 288 Kan. 252 (2009), and State v. Gonzales, 289 Kan. 351 (2009). Documents as a whole indicate Huerta-Alvarez was adequately informed of his crimes and the penalty proposed.
Pursuant to Gonzales, constitutional harmless error analysis applies. Failure to instruct the jury to find Huerta-Alvarez’ age at time of the offense did not invalidate his conviction. However, application of Apprendi v. New Jersey, 530 U.S. 466 (2000), requires life sentence to be vacated because under the circumstances there is no overwhelming or uncontroverted evidence upon which to base a harmless error finding. Case remanded for resentencing.
Challenge to sufficiency of evidence of age refashions Apprendi argument, and is not addressed further. 
Prosecutor’s comment during closing argument regarding credibility of victim was within latitude allowed when key issue is credibility of the complaining witness. Statements made in rebuttal concerning state’s dismissal of counts were inappropriate, but harmless error. 
Constitutional claim in sentencing is not reached because sentence is vacated and case remanded for resentencing. Apprendi claim regarding aggravated sentence on Count 2 is controlled by State v. Johnson, 286 Kan. 824 (2008), and is dismissed for lack of jurisdiction. 
Statutes: K.S.A. 21-3504(a)(3)(A), -3504(c), -4643(a)(1), 22-3601(b)(1), 60-261; K.S.A. 2006 Supp. 21-4643, -4643(a)(1)(C), -4706(d); and K.S.A. 2005 Supp. 21-3502(a)(2)(C) 
STATE V. KEMBLE – September 3, 2010
SEDGWICK DISTRICT COURT – REVERSED AND REMANDED
NO. 100,824
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2010/20100903/100824.pdf.

FACTS: Kemble convicted of aggravated indecent liberties with a child under 14. Hard 25 sentence imposed. On appeal, Kemble claimed judicial misconduct by essentially commenting on child victim’s credibility; claimed prosecutorial misconduct by commenting during closing argument on Kemble’s post-Miranda silence; and claimed cumulative trial error denied him a fair trial. Kemble also claimed retrial on off-grid aggravated indecent liberties offense was precluded because State failed to charge the age element of the aggravated offense, and district court failed to instruct jury to find the defendant’s age.

ISSUES: (1) Judicial misconduct, (2) prosecutorial misconduct, (3) cumulative error, and (4) element of defendant’s age

HELD: A judge’s role in a jury trial is reviewed. Judge’s participation in examination of child witness in this case is detailed, finding judge refused to address child witness problems with counsel outside the jury’s presence, and judge failed to exercise appropriate caution in questioning a witness and making comments in front of jury. 
Prosecutor’s power point presentation violated Doyle v. Ohio, 426 U.S. 610 (1976), and was clear error that was not harmless under facts of case. 
Cumulative effect of these two errors denied Kemble a fair trial. Conviction is reversed and case is remanded for a new trial. 
Per State v. Reyna, 290 Kan. 666 (2010), and State v. Gracey, 288 Kan. 252 (2009), Kemble’s conviction was for off-grid version of aggravated indecent liberties with a child. Retrial on that higher degree offense is not precluded by K.S.A. 21-3108(5).
STATUTES: K.S.A. 21-3108(5), -3504(a)(3)(A), -3504(c); K.S.A. 22-3601(b)(1); and K.S.A. 60-261
 STATE V. GARZA – July 30, 2010

SEDGWICK DISTRICT COURT – AFFIRMED IN PART 
AND REVERSED IN PART 

NO. 100,359
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2010/20100730/100359.pdf.

FACTS: Garza was convicted of aggravated indecent liberties with a child and rape of a child less than 14 years of age. He was sentenced to life in prison with a mandatory minimum sentence of 25 years under Jessica’s Law.

ISSUES: (1) New counsel before trial, (2) exclusion of evidence, (3) proof of defendant’s age, (4) cruel and unusual punishment, (5) departure sentence, and (6) charging alternative crimes

HELD: Court rejected Garza’s claim that he established justifiable dissatisfaction with his appointed counsel and was entitled to new counsel appointed before trial based on Garza’s claims that his counsel was not prepared, failed to provide a preliminary transcript and to secure witness testimony. 

Court also rejected Garza’s new claim on appeal that he wanted to seek a continuance before voir dire to subpoena a witness but counsel did not file a motion. 

Court found no error in the trial court’s exclusion of evidence that his wife had an internet relationship with another man, who moved in after Garza’s arrest, and his wife left the man alone with the children and also the statement of the victim’s sister whether Garza became upset with the sister and the siblings and his wife after looking at inappropriate websites. 

Court held the failure to allege Garza was 18 years of age or older in the complaint does not invalidate his conviction and that there was testimony Garza was more than 18 years of age and no dispute about it during trial. Any error in the trial court making the age determination was harmless. 

Court held Garza did not raise the cruel and unusual punishment issue below and there was no evidence of an effort to preserve the issue for appeal. 

Court also rejected Garza’s claim that Jessica’s Law violated his due process rights. 

Court stated that Garza did not argue that judge violated his due process rights while using his discretion, but instead argued the discretion itself violates due process. 

Court found the argument-lacked merit. 

Court agreed with Garza that he could not be convicted of both aggravated indecent liberties with a child and rape of a child under 14 because the information charged these counts in the alternative. 

Court reversed the aggravated indecent liberties conviction.

DISSENT: Justice Johnson dissented and would hold that Garza should have been sentenced for the crime for which he was charged and of which he was convicted by the jury, severity level 1 version of rape.
STATUTES: K.S.A. 21-3502(a)(2), -3504(a)(3), -4643; K.S.A. 22-3601(b)(1); and K.S.A. 60-401(b), -405
STATE V. MARTINEZ – July 30, 2010

WYANDOTTE DISTRICT COURT – AFFIRMED
NO. 100,175 
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2010/20100730/100175.pdf.

FACTS: Martinez was convicted of attempted rape of a child less than 14 years of age, an off-grid felony, for sexual acts committed against a 5-year-old girl. He was sentenced to life in prison with a mandatory minimum sentence of 25 years under Jessica’s Law. He was acquitted of a rape charge of the same child.

ISSUES: (1) Videotaped evidence, (2) prosecutorial misconduct, (3) sufficiency of the evidence, (4) jury instructions, (5) admission of prior sexual abuse allegation, (6) cumulative error, (7) proof of defendant’s age, and (8) constitutionality of sentence.

HELD: Court held it was error to admit into evidence a videotaped interview with the child victim because the state failed to provide the defendant with a written transcript of the video. 

Court rejected state’s substantial compliance argument that it gave a copy of the video to defense counsel. However, court found the error to be harmless. 

Court held the reasonable inferences to be drawn from the child’s testimony provided sufficient evidence for a rational factfinder to determine Martinez intend to penetrate the victim’s vagina. 

Court held it was not necessary for the state to prove someone or something prevented Martinez from penetrating the victim’s sexual organ in order to sustain an attempted rape conviction. 

Court found Martinez failed to object to the lesser-included offense instruction of attempted rape and the giving of the lesser instruction was not clearly erroneous. 

Court held the trial court did not error by excluding Martinez’ claim the child victim had previously accused someone else of sexual abuse. 

Court found the admitted evidence fell short of what Martinez sought to introduce and would not have established that the child had accused someone else of sexual abuse. 

Court also held the prosecutor made an improper comment during closing argument attempting to divert the jurors’ attention from the evidence and the law to a desire to let a little girl know that reporting such a crime was appropriate. 

Court found two other claims of improper statements to be without merit. 

Court held there was sufficient evidence to convict Martinez and while the court was not willing to state the evidence was overwhelming, court found that did not require a reversal. 

Court stated that weight of one factor should not dominate the analysis, and the combination of a lack of ill will and substantial evidence of guilt is sufficient to find Martinez’ right to a fair trial was not violated. 

Court held the combination of the two trial errors did not rise to a level of sufficient prejudice to deny Martinez a fair trial under cumulative error analysis. Court rejected Martinez’ claims based on the state’s burden to prove he was 18 years or older as an element of the crime. 

Court affirmed the constitutionality of his sentence.

DISSENT: Justice Johnson dissented on the issue of the missing element of the defendant’s age.
STATUTES: K.S.A. 12-105b; K.S.A. 17-7673(b); K.S.A. 19-4710, -4712; K.S.A. 26-506(b); K.S.A. 21-3301, -3501, -3502, -4643; K.S.A. 22-3413, -3433(a), -3601; K.S.A. 38-2237(a); K.S.A. 39-7,140(f); K.S.A. 40-281, -2115; K.S.A. 58a-602; K.S.A. 59-2129(d); and K.S.A. 60-204, -261, -302, -460

STATE V. COLSTON – July 23, 2010

WYANDOTTE DISTRICT COURT – AFFIRMED
NO. 100,005 
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2010/20100723/100005.pdf.

FACTS: Colston was convicted of rape, aggravated criminal sodomy, and aggravated indecent liberties with a child. Colston had sexual intercourse with his girlfriend's 12-year-old daughter. 

The trial court sentenced Colston to three concurrent life sentences without the possibility of parole for 40 years.

ISSUES: (1) Unanimity jury instruction, (2) lesser-included offense jury instruction, (3) element of offense, (4) deadlocked jury instruction, and (5) cumulative error

HELD: Court found the State presented evidence of three separate acts which could have supported the rape charge in Count I based on the "on or about "language in the charging document and the jury instruction. Although the State argued that only one act supported the charge, this is not the same as informing the jury that it could not consider evidence of other acts supporting the same charge or that it must agree on the same underlying criminal act. 

We conclude that as to Count I, error occurred because there was a failure to elect or instruct on the underlying act supporting the charge. 

However, Court held it was not reversible based on the overwhelming evidence and the consistency of the victim's testimony. 

Court rejected Colston's lesser included offence argument. The crimes of rape and aggravated indecent liberties with a child do not have an identity of elements. Rape requires sexual intercourse. Aggravated indecent liberties consists of lewd fondling or touching done with the intent to arouse or to satisfy the sexual desires of the offender, the child, or both. 

Because the crimes do not contain an identity of elements, Colston's convictions of rape and aggravated indecent liberties with a child are not multiplicitous. 

Court rejected Colston's argument that his convictions should be reversed because the district court failed to instruct the jury to determine his age as an essential element of each offense. 

Court held the undisputed evidence presented at Colston's trial established beyond a reasonable doubt that he was at least 18 years old when the crimes were committed. Court was convinced the jury verdict would have been the same absent the error in the instructions. 

Court also rejected Colston's claimed the Allen instruction was erroneous. 

Court stated the instruction was given before the jury deliberated and was included with all the other jury instructions. Colston did not object to the instruction. 

The jury reached its verdicts on the same afternoon that deliberations began, so the jury deliberations were not more than a few hours. After the verdicts were read, the trial court polled the jury and each juror stated he or she agreed with the verdicts. 

The evidence against Colston was substantial. 

Court found no reversible error. 

The Court acknowledged that some of the trial court's jury instructions were erroneous, but not clearly erroneous and none of the errors involved the admission of questionable evidence. 

Court said it was firmly convinced that the cumulative effect of any errors committed by the trial court did not deprive Colston of his right to a fair trial.

DISSENT: Justice Johnson dissented on the issue of the missing element of the defendant's age.
STATUTES: K.S.A. 21-3421, -3501, -3502, -3504, -3506, -4643; K.S.A. 22-3414(3), -3601(b)
STATE V. REYNA – June 4, 2010

SALINE DISTRICT COURT – AFFIRMED
NO. 100,000 
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2010/20100611/100000.pdf.

Facts: Reyna convicted of four counts of aggravated indecent liberties with a child, and sentenced under Jessica’s law to life with no possibility of parole for 25 years. Trial court denied post-trial motions that alleged failure to plead and prove Reyna’s age required sentencing under Kansas Sentencing Guidelines Act rather than as off-grid felonies, and that sought dispositional and durational departures. On appeal Reyna claimed: (1) insufficient evidence supported his conviction; (2) state’s failure to allege Reyna’s age in the complaint deprived district court of jurisdiction to impose life sentence, and the failure to instruct the jury that Reyna was over 18 years old at the time of the offenses violated Sixth Amendment; (3) expert testimony of licensed clinical marriage and family therapist concerning behavioral characteristics of children who have been sexually abused impermissibly vouched for credibility of victims; (4) trial judge unreasonably limited defense counsel’s voir dire of jury panel; (5) sentence was unconstitutionally cruel and unusual and disproportionate to the offense; and (6) departure from sentence was warranted under circumstances. 

Issues: (1) Sufficiency of the evidence, (2) defendant’s age – complaint and jury instruction, (3) expert testimony, (4) voir dire, (5) constitutionality of hard 25 sentence, and (6) departure motions 

Held: Under detailed facts, there was sufficient evidence for a rational factfinder to find Reyna guilty beyond a reasonable doubt. State v. Matlock, 233 Kan. 1 (1983), distinguished. 
As in State v. Gonzales, 289 Kan. 351 (2009), and State v. Gracey, 288 Kan. 252 (2009), failure to allege Reyna’s age in the complaint is not basis to invalidate convictions of the off-grid offense. 
Failure to allege and instruct on Reyna’s age was harmless error where jury had evidence on which it could have based a finding of Reyna’s age at the time of the offenses. 
Despite trial judge’s questioning of need for expert testimony in this case, case law supports conclusion that testimony of general behavioral traits of sexual abuse victims is helpful to jury and therefore admissible. 
Reyna also was able to cross-examine witness to bolster defense theory of case. Under circumstances, no abuse of discretion to admit this testimony. 
Under facts, Reyna’s counsel was not limited in questioning jury panel in any meaningful way, and trial judge’s actions did not prejudice Reyna. 
Constitutional challenge to sentence, raised for first time on appeal, is not considered. 
Convictions and concurrent hard 25 life sentences are affirmed. 

Dissent (Johnson, J): Disagrees with majority’s decision to affirm Reyna’s sentence for off-grid version of aggravated indecent liberties with a child. 
Instead, Reyna should have been sentenced for crime with which he was charged and convicted by jury – the severity level 3 version of the offense. No error in jury instructions for that crime. 
Error to sentence Reyna for a more severe off-grid crime than that with which he was charged and convicted. This error in sentencing pursuant to Jessica’s law was not harmless under Kansas state law. 
Statutes: K.S.A. 2006 Supp. 21-3107(2), -3107(2)(b), -3504, -3504(a)(3)(A), -3504(c), -4643, -4643(a)(C), -4643(c), -4643(d); K.S.A. 21-3504(a)(1), -3504(c); K.S.A. 22-3408(3), -3502, -3601(b)(1); and K.S.A. 60-456(b), -456(c) 
STATE V. TREVINO – March 26, 2010

SEDGWICK DISTRICT COURT – AFFIRMED
NO. 101,036 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2010/20100326/101036.pdf.

Facts: Pursuant to plea agreement, Trevino plead guilty to one count of aggravated indecent liberties with grandchild. Both Trevino and state argued in support of motion for durational departure. 

Although state argued the degree of harm associated with this crime was less than typical, district court imposed presumptive life sentence with no possibility of parole for 25 years. 

On appeal, Trevino claimed for first time that the sentence is unconstitutionally cruel and unusual. He also claimed district court abused its discretion by motion for departure. 

Issues: (1) Constitutionality of K.S.A. 21-3504 and (2) notion for durational departure 

Held: Trevino did not sufficiently raise constitutionality issue and develop the record below to allow appellate court’s consideration. State v. Seward, 289 Kan. 715 (2009) is distinguished. 
Under facts, no persuasive argument that sentencing judge abused his discretion in denying motion for durational departure. 

Statutes: K.S.A. 21-3504, -3504(a)(3)(A); K.S.A. 22-3601(b)(1); and K.S.A. 2006 Supp. 21-4643, -4643(a)(1)(C), - 4643(d), -4643(d)(1)-(6) 
STATE V. ROBISON – January 22, 2010
LYON DISTRICT COURT – AFFIRMED
NO. 101,515 
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2010/20100122/101515.pdf.

Facts: Robison entered a no contest plea to aggravated indecent liberties with a child and received a life sentence without the possibility of parole for 25 years under "Jessica's Law." He made no claim before the trial court that his sentence was unconstitutionally cruel or unusual, but raised it on appeal. 

Issues: Cruel and unusual punishment 

Held: Court held Robison's argument that his life sentence is cruel and unusual punishment, which was not argued before the district court, cannot be presented for the first time on appeal. Court also held the district court followed the two-step procedure for departure sentencing by considering the mitigating circumstances raised by Robison and by its determination that they were not substantial and compelling reasons for a departure. Court found no abuse of discretion in the decision to deny a downward durational departure sentence. 
Statutes: K.S.A. 21-3594(a)(3)(A), -3601(b)(1), -4643(d)
STATE V. MCMULLEN – December 18, 2009
SHAWNEE DISTRICT COURT – AFFIRMED
NO. 100,313 
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2009/20091218/100313.pdf.

Facts: McMullen convicted of two counts of aggravated indecent liberties with a child. On appeal, he challenged the voluntariness of his confession, the admissibility of victim’s videotaped safe-talk interview, and the legality of the consecutive hard 25-year sentences imposed. 

Issues: (1) Voluntariness of confession, (2) admission of victim’s videotaped statement, and (3) consecutive hard 25 life sentences 

Held: McMullen failed to designate a record on appeal that supports claim that confession should not have been admitted. 
Even on McMullen’s version of facts, a voluntary confession would be found. 
Alleged “subtle deception” of being drawn to police station under false pretenses does not impact voluntariness analysis where McMullen was advised of rights and voluntarily waived them, and no promise of leniency by officers.
Where victim took the stand and was subject to cross-examination, no merit to any claim that admission of safe-talk interview videotape violated McMullen’s right to confront witnesses, and K.S.A. 22-3434 does not apply. 
In multiple conviction cases, sentencing judge has discretion to order individual sentences to be served concurrently or consecutively. 
Nothing in provisions of K.S.A. 21-4643, Jessica’s Law, alters or restricts a sentencing judge’s discretion to impose consecutive sentences. 
Statute: K.S.A. 2008 Supp. 60-460(a); K.S.A. 21-4608(a), -4643, -4643(b), -4720(b); and K.S.A. 22-3434, -3601(b)(1) 
STATE V. MONDRAGON – December 4, 2009
SEDGWICK DISTRICT COURT – AFFIRMED
NO. 100,510 
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2009/20091204/100510.pdf.

Facts: Mondragon entered guilty plea to two counts of aggravated indecent liberties with a child. Pursuant to Jessica’s law, concurrent life sentences imposed without parole for 25 years and post-release supervision for life. 
On appeal, Mondragon claimed his age of 63 years, employment history, criminal history score, medical ailments, family support, and self initiated treatment provided substantial and compelling reasons for departure, and claimed the district court abused is discretion in denying motion for durational departure. 
He also argued for first time that his life sentences were cruel and unusual punishment in violation of Kansas and U.S. constitutions. 

Issues: (1) Downward departure sentence and (2) cruel and unusual punishment 

Held: No abuse of discretion in trial court’s denial of motion for downward durational departure sentence. 
District court considered all of Mondragon’s arguments, acknowledged mitigating circumstances Mondragon asserted, and explained why the cited factors were not substantial and compelling reasons to impose departure sentences. 
Because Mondragon made no effort in district court to present issue of whether a Jessica’s Law sentence is cruel or unusual, the issue cannot be raised for first time on appeal. 
Mondragon’s argument that a mandatory hard 25 or hard 40 sentence is cruel or unusual in light of procedures and treatment available under Sexually Violent Predator Act does not change this analysis. 
Statute: K.S.A. 2006 Supp. 21-3504(a)(3)(A), -4643(a)(1), -4643(d), -4643(d)(1)-(6), K.S.A. 59-29a02(a), -29a07(a); K.S.A. 22-3601(b)(1); and K.S.A. 59-29a01 et seq.
STATE V. BALLARD – November 6, 2009

SEDGWICK DISTRICT COURT – AFFIRMED IN PART, REVERSED IN PART, AND REMANDED
NO. 100,057 
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2009/20091106/100057.pdf.

Facts: Ballard entered guilty plea to charge of aggravated indecent liberties with a child. 
District court denied Ballard’s request for disposition departure to probation, but imposed 55- month prison term as a departure sentence from Jessica’s Law, with 36-month postrelease supervision and eligibility for good time credit. 
After hearing on state’s objection, district court increased postrelease supervision to life, and held Ballard was not entitled to good time credit. Ballard appealed, claiming district court abused its discretion in denying a downward dispositional departure to probation. 
State argued the appellate court had no jurisdiction to review a presumptive sentence that was ultimately calculated through grid block. 
Ballard also claimed district court had no jurisdiction to increase postrelease supervision, and claimed district court erred in holding Ballard ineligible for good time credit. 

Issues: (1) Appellate jurisdiction, (2) discretion in sentencing, (3) postrelease supervision, and (4) good time credit 

Held: Under facts of case, appellate jurisdiction exists to review Ballard’s sentence because district court imposed a downward durational sentence rather than a presumptive sentence for someone with Ballard’s criminal history and offense. 
No abuse of discretion by district court in denying motion for downward dispositional departure sentence of probation under K.S.A. 2006 Supp. 21-4643(d). 
District court’s departure from life imprisonment under Jessica’s Law to 55-month prison term instead of a greater downward departure to probation was reasonable. 
No error in imposing lifetime postrelease supervision. 
Under facts of case, initial sentence of 36 months’ postrelease supervision was based on wrong statute, 22-3717(d)(1)(A), and district court had jurisdiction to correct illegal sentence and impose a legal one under 22-3717(d)(1)(G). 
Under facts of case, district court erred in finding Ballard ineligible to earn good time credit under K.S.A. 2006 Supp. 21-4722. 
Statutes: K.S.A. 2008 Supp. 21-4719(a); K.S.A. 21-3502(a)(2), -3504(c), -4602(d), -4643(a)(1), -4643(d), -4701 et seq., -4703(f), -4703(p), -4703(q), -4704(e)(2), -4706(d), -4721(a), -4721(c)(1), -4722, 22-3504, -3504(1), -3601(b)(1); K.S.A. 2006 Supp. 21-3504(a)(3)(A), -3504(c), -4643, -4643(a)(1), -4643(a)(1)(C), -4643(d), -4704, -4706(d), -4722, -4722(a), -4722(b), -4722(c); and K.S.A. 22-3717(b)(2), -3717(b)(5), -3717(d)(1), -3717(d)(1)(A), -3717(d)(1)(G), -3717(d)(2)(C)
STATE V. PEIRANO – October 9, 2009

SALINE DISTRICT COURT – AFFIRMED
NO. 100,587 
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2009/20091009/100587.pdf.

Facts: Peirano entered guilty plea in 1994 to first-degree murder of daughters and attempted second-degree murder of wife. Finding two aggravating circumstances on the record, the district court imposed concurrent hard 40 terms with a consecutive 49-month sentence. 
District court modified sentence two days later to find no showing of mitigating circumstances that outweighed the two aggravating factors. Peirano filed motion in 2007 to correct an illegal sentence, which the district court denied. 
Peirano appealed, claiming district court erred in failing to make balancing finding at sentencing hearing, and in concluding the murders were committed in an especially heinous, atrocious, or cruel manner.

Issues: Correction of illegal sentence 

Held: K.S.A. 22-3504(1) does not provide a basis for attacking a sentence due to sentencing court’s alleged failure to make balancing finding before imposing a hard-40 sentence under K.S.A. 21-4635. 
No reversible error in this case because Peirano’s sentence was not illegal under limited terms of K.S.A. 22-3504. The sentence was authorized by a valid statute, both as to its character and its term, and was not ambiguous with respect to time and manner to be served. 

Statutes: K.S.A. 21-4635, -4635(d), -4636(b), -4636(f), and K.S.A. 22-3504, -3504(1)
STATE V. TRAUTLOFF – October 9, 2009

FRANKLIN DISTRICT COURT – AFFIRMED IN PART, REVERSED IN PART, AND REMANDED
NO. 100,425 
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2009/20091009/100425.pdf.

Facts: Trautloff convicted of single counts of rape, aggravated criminal sodomy, aggravated indecent liberties with a child, and sexual exploitation of a child. District court imposed concurrent life without parole sentences on all convictions. 
On appeal, Trautloff claimed he did not meet the statutory prior convictions prerequisite for life without parole sentences because his two prior convictions for multiple felonies in the same information involving sexually violent crimes on the same day constituted a single conviction event. 
Trautloff also claimed the jury was improperly instructed on a theory of sexual exploitation that was broader than the narrow charging language in the information, and claimed his sentence was based on prior criminal history not proven to a jury beyond a reasonable doubt.

Issues: (1) Prior conviction event in K.S.A. 21-4642, (2) jury instruction broader than charging document, and (3) sentencing 

Held: K.S.A. 21-4642 is examined. Language of K.S.A. 21-4642(c)(2) requiring that a prior conviction event include more than one conviction “on the same day and within a single count” is meaningless as written and is a typographical error. 
That statute is to be read to define a prior conviction event as “one or more felony convictions of a sexually violent crime occurring on the same day and within a single court. 
These convictions may result from multiple counts within an information or from more than one information.” Here, Trautloff had only one prior conviction event for sexually violent crimes. 
District court erred in imposing life without parole sentences. Sentences are vacated and case is remanded for resentencing. 
Under facts in case, district court’s instruction to convict on alternative versions of the offense created a real possibility the jury would have rendered a different verdict if district court had instructed only as to the single alternative charged in the information. 
Trautloff’s conviction for sexual exploitation of a child is reversed. 
Case is remanded for a new trial on that count. 
To the extent Trautloff argues K.S.A. 21-4642 is unconstitutional under Apprendi, Kansas has rejected such arguments. 

Statutes: K.S.A. 21-3502(a)(2), -3504(a)(3), -3506(a)(1), -3516(a), -3516(a)(6), -3516(b)(2), -4642, -4642(a), -4642(c)(1), -4642(c)(2), -4643(b)(1), -4704(e)(1), 22-3414(3), -3504(1); and K.S.A. 1993 Supp. 21-4703, -4703(c), -4720(b)(4) 

STATE V. SEWARD – October 2, 2009

SALINE DISTRICT COURT – AFFIRMED IN PART, REVERSED IN PART, AND REMANDED
NO. 100,263 
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2009/20091002/100263.pdf.

Facts: Seward pled guilty to charges of rape and aggravated criminal sodomy, and clearly stated his intention during plea negotiations to challenge the constitutionality of off grid sentencing under Jessica’s Law, K.S.A. 21-4643. 
District judge did not address, and Seward did not ask for specific findings of fact and conclusions of law on the record, on Seward’s constitutional challenges. Seward appealed, initially claiming the concurrent hard 25 sentences imposed under Jessica’s Law were cruel and unusual in violation of federal and state constitutions. Following State v. Ortega-Cadelan, 287 Kan. 157 (2008), and State v. Thomas, 288 Kan. 157 (2009), Seward sought remand to district court for factual findings and conclusions of law under rubric in State v. Freeman, 223 Kan. 362 (1978). 
Seward also challenged district court’s decision to deny motion for downward durational departure. 

Issues: (1) Constitutional challenges to Jessica’s law and (2) downward durational departure 

Held: Under facts in this case, district judge, Seward, and Seward’s counsel share responsibility for absence of adequate Freeman findings and conclusions of law in the record. In view of 
(1) tension in authorities regarding whether a district court or a party has obligation to assure there are adequate findings on the record, 
(2) newness of constitutional issues raised by Jessica’s Law, and 
(3) efforts by Seward and counsel to keep issues alive beyond sentencing outstripped actions taken in Ortega-Cadelan, Thomas, and two other previous cases, 
Court is willing to remand case to district court for entry of sufficient factual findings and conclusions of law. Emphasis that this case is exceptional. In the future, a defendant who wishes to appeal on the basis of a constitutional challenge to a sentencing statute must ensure the findings and conclusions by the district judge are sufficient to support appellate argument, by filing a motion invoking the judge’s duty under Rule 165 if necessary. 
No abuse of district court’s discretion to deny motion for downward durational departure sentence. 

Concurrence and Dissent (Luckert, J.): Concurs with majority’s holding that denial of Seward’s departure motion was not an abuse of discretion. Dissents from majority’s decision to remand case, for additional findings and conclusions of law regarding Seward’s argument that sentence is cruel and unusual punishment. Does not find case to be exceptional, and believes giving district court the discretion to reopen the record only excuses Seward from having failed to meet his burden to establish cruel and unusual nature of his sentence. 

Statutes: K.S.A. 21-4643, -4643(d) 
STATE V. MORNINGSTAR – August 14, 2009

SUMNER DISTRICT COURT – CONVICTIONS AFFIRMED, SENTENCE VACATED IN PART, AND REMANDED
NO. 99,788 
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/supct/2009/20090814/99788.htm.

Facts: Morningstar convicted of offenses including rape of a child under age 14, for which life sentence without parole for 25 years was imposed pursuant to Jessica’s Law. 
On appeal, Morningstar challenged that conviction and sentence because the jury did not determine he was 18 years or older at the time of the rape, and the rape instruction was clearly erroneous because it omitted his age as an element of the offense. 
Morningstar also claimed there was prosecutorial misconduct during closing argument. 

Issues: (1) Age as element of rape under K.S.A. 21-3502(a)(2) and in off-grid sentence under K.S.A. 21-4643 and (2) prosecutorial misconduct 

Held: State v. Bello, 288 Kan. __ (2009), and State v. Gonzales, 288 Kan. __ (2009), are applied. 
Omitting the defendant’s age from a complaint or from jury instructions does not eliminate the existence of the crime of rape of child less than14 years of age, or invalidate a criminal conviction for that offense. 
But a defendant’s age must be submitted to the jury and proven beyond a reasonable doubt before a defendant can be sentenced for off-grid severity level offense specified in K.S.A. 21-4643. 
Morningstar’s conviction under K.S.A. 21-3502(a)(2) is upheld, but sentence imposed under K.S.A. 21-4643 is vacated and case is remanded for resentencing as a felony on the KSGA nondrug-sentencing grid. 
No misconduct found in prosecutor’s comments, and no plain error prejudicing Morningstar’s trial even if prosecutor’s comments were improper. 
Statutes: K.S.A. 21-3414, -3501(a)(1), -3502, -3502(a)(2), -3502(c), -3504, -3506, -3608a, -3609, -3701, -4643, -4643(a), -4643(a)(1); and K.S.A. 22-3601(b)(1)
 STATE V. EASTERLING – August 7, 2009

SHAWNEE DISTRICT COURT – AFFIRMED
NO. 100,454 
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/supct/2009/20090807/100454.htm.

Facts: As part of a plea agreement, Easterling pled guilty to two counts of aggravated indecent liberties with a child under the age of 14. In exchange for his plea, the state agreed to recommend a durational departure from the hard 25 life sentence mandated by K.S.A. 21 4643 (Jessica's Law) to a term of 118 months in prison. 
At sentencing, the district court declined to follow the joint recommendation for departure and imposed the statutorily prescribed hard 25 life sentence. 
In pronouncing its decision, the sentencing court mentioned Easterling's post Miranda admission that he had sexually molested his daughter in the 1980's, which the judge had discovered was recorded in the law enforcement officer's arrest report affidavit. 
Easterling appealed his sentencing, alleging that 
(1) his right to due process was violated by the district court's reliance on the arrest report affidavit at sentencing, without affording Easterling the opportunity to challenge its contents or requiring that the state prove the contents by a preponderance of the evidence; and 
(2) the life sentence with a mandatory minimum of 25 years constitutes cruel or unusual punishment, in violation of § 9 of the Kansas Constitution Bill of Rights. 

Issues: (1) Sentencing, (2) due process, and (3) cruel or unusual punishment 

Held: Court held the district court took steps to safeguard Easterling's rights. It advised defense counsel in advance that the court was looking at the arrest report affidavit and made certain that counsel had a copy. 
The court made a determination on the record that the affidavit was reliable and trustworthy, at least with respect to accurately reflecting what Easterling and his wife said to the affiant officer. 
Court told counsel he would have the opportunity to be heard at the sentencing hearing. 
Court held the district court's actions afforded Easterling the minimum process to which he was due under the federal constitution. 
Court also held Easterling failed to present sufficient analysis for consideration of the cruel and unusual punishment issue. 
Statutes: K.S.A. 21-4643, -4703, -4716(d)(4), -4721(c)(1); K.S.A. 22-3601(b)(1); and K.S.A. 60-460(j) 
STATE V. GONZALES – July 24, 2009

SEDGWICK DISTRICT COURT – AFFIRMED IN PART, REVERSED IN PART, SENTENCE VACATED, AND REMANDED
NO. 99,657 
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/supct/2009/20090724/99657.htm.

Facts: Gonzales convicted of offenses including aggravated indecent liberties with a child under the age of fourteen. 
Jessica’s Law sentence imposed, K.S.A. 21-4643, without possibility of parole for 25 years and with postrelease supervision for life. Prior to sentencing, Gonzales sought a new trial, alleging ineffective assistance of trial counsel.
 After appointing new counsel for sentencing and for hearing on the motion, district court denied the request for a new trial. 
Gonzales appealed, claiming ineffective assistance of trial counsel denied him a fair trial. 
He also claimed trial court lacked jurisdiction to sentence him under K.S.A. 2006 Supp. 21-4643 because charging instrument failed to allege he was over 18, an element of the crime also not included in the jury instructions. 
He also claimed his disproportionate sentence violated his constitutional rights. 

Issues: (1) Motion for new trial, (2) defendant’s age - defective complaint, (3) Apprendi and sentencing 

Held: No error in denying motion for new trial based on claim of ineffective assistance of counsel. 
Substantial competent evidence supports district court’s factual findings and conclusion of law that trial counsel acted within wide range of reasonable professional judgment. 
Specific claims examined that counsel failed to communicate with Gonzales, failed to consider witnesses suggested by Gonzales, failed to adequately cross-examine a child victim, and failed to thoroughly review police reports with 
Gonzales and advised Gonzales not to testify in his own defense.
Under circumstances and nearly identical facts in State v. Gracy, 288 Kan. 252 (2009), Gonzales was adequately informed of crime charged and penalty. Based on facts of case and limited standard of review, failure to specifically allege in the complaint that Gonzales was 18 years-of-age or older did not invalidate his conviction. Nor is reversal of Gonzales’ conviction required, applying State v. Bello, 288 Kan. __ (July 2, 2009). K.S.A. 21-3504, which defines elements of aggravated indecent liberties with a child, makes the defendant’s age an element of the crime when the crime is charged as an off-grid severity level offense.
Omitting the defendant’s age from a complaint or from jury instructions does not eliminate the existence of that crime of aggravated indecent liberties with a child or invalidate a conviction for that offense - the crime severity level is merely characterized as the applicable sentencing guidelines severity level stated in K.S.A. 21-3504(c) rather than as an off-grid offense. 
Under reasoning in Bello, when a defendant is charged with an off-grid severity level offense of aggravated indecent liberties with a child, the defendant’s age is an element of the crime that must first be submitted to the jury and proved beyond a reasonable doubt in order for a defendant to be sentenced for an off-grid severity level offense under K.S.A. 21-4643. 
Sentence imposed on Gonzales is vacated and case is remanded for resentencing on this count as a felony on KSGA nondrug sentencing grid. 
Statutes: K.S.A. 21-3504, -3504(c), -3701, -3843(a)(1), -4643, -4706, 22-3601(b), 60-1507; K.S.A. 2006 Supp. 21-3504. -3504(a)(1), -3504(a)(3), -3504(a)(3)(A), -4643, -4643(a)(1), -4643(a)(1)(C); and K.S.A. 21-3502(a)(2)
STATE V. WHITE – July 17, 2009

SALINE DISTRICT COURT – REVERSED AND REMANDED
NO. 100,264
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/supct/2009/20090717/100264.htm.

Facts: White was charged with sexual crimes against young girls some acts occurring before the passage of Jessica's law and some acts occurring after. 
Jessica's law increased the severity level for indecent liberties with a child under 14 to an off grid crime and increased the penalty to a life sentence. 
White pled guilty to one count of aggravated indecent liberties occurring after the passage of Jessica's law. 
Before sentencing, White moved to withdraw his plea arguing his plea was not knowing and voluntary and that at age 69 he did not receive any bargain benefit for entering a plea. 
The district court denied his motion finding he had received the advice of several attorneys, he was not pressured to enter the plea, more than 10 months had passed before the motion to withdraw the plea, and that the evidence presented by one of the child victims was articulate and succinct. 
The district court sentenced White to life imprisonment without the possibility of parole for 25 years. 

Issues: (1) Motion to withdraw plea and (2) ineffective assistance of counsel 

Held: Court concluded that the factual findings regarding whether White was advised of the possible penalty are not supported by substantial competent evidence. 
Court reversed the decision to deny the motion and remanded for a hearing on the motion. 
Court found that paragraph 9 of the written plea agreement incorrectly stated the maximum penalty White could receive was not less than 25 years rather than accurately stating that the maximum penalty he could receive was life in prison. 
Court stated that the district court did not recognize the misstatement and instead, in referring to paragraph 9 of the written plea agreement, observed, "I don't know what could be clearer than that." 
Court disagreed with the district court's finding that paragraph 9 clearly stated the maximum penalty and the court's conclusion that the written plea agreement accurately informed White of the maximum sentence. 
Consequently, the written tender of plea is evidence that defense counsel gave White incorrect information—in other words, that counsel's advice was unreasonable and ineffective and there was no contrary evidence provided. 
There is not substantial competent evidence to support the district court's factual findings that paragraph 9 clearly informed White of the possible penalties or that the colloquy clearly explained the consequences of the plea. 
Because substantial competent evidence did not support the district court's findings, 
Court reversed the denial of the motion to withdraw the plea. 
Court reversed for the district court to make a determination on whether White received ineffective assistance of counsel. 
Statutes: K.S.A. 21-3504(a)(3), -4643; and K.S.A. 22-3210(a)(2), (d), -3601(b)(1) 
STATE V. BELLO – July 2, 2009

FINNEY DISTRICT COURT – CONVICTIONS AFFIRMED, SENTENCES VACATED, AND CASE REMANDED FOR RESENTENCING
NO. 99,225 
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/supct/2009/20090702/99225.htm.

Facts: Bello was convicted of aggravated criminal sodomy and aggravated indecent liberties with a child. 
The trial court sentenced him to a hard 25 life imprisonment sentence. Bello contends that the district court erred by excluding evidence on the basis of noncompliance with the time constraints of the rape shield statute; that the state failed to charge and the district court failed to instruct on an essential element of the crimes, violating his constitutional rights; and that his disproportionate sentence violates the Eighth Amendment to the U.S. 
Constitution and Section 9 of the Bill of Rights of the Kansas Constitution. 

Issues: (1) Rape shield statute and (2) element of crime – age of victim 

Held: Court held the trial court did not abuse its discretion in excluding the evidence under the rape shield statute. Bello argued the rape shield statute contemplates a voluntary, consensual act by the victim. 
Court stated that Bello invited the trial court to consider the admissibility of the evidence under the rape shield statute and cannot now complain that the trial court granted that request. 
Court stated the evidence did not support a reasonable inference that the victim had been previously abused or traumatized and without that foundation, the expert’s opinion regarding the behavior of previously abused children had no relevance. 
Court also held that the state presented no evidence during the trial as to Bello’s age, and the trial court did not instruct the jury to make a finding that he was age 18 years or older. 
Therefore, based on the facts reflected in the jury verdict, without the sentencing judge finding the additional fact of Bello’s age, the statutory maximum sentences prescribed for the crimes of aggravated indecent liberties of a child and aggravated criminal sodomy were to be found in the KSGA nondrug offense sentencing grid along the lines for a severity level 3 felony and a severity level 1 felony, respectively. 
To increase the penalty beyond that, i.e., to sentence Bello for an off-grid offense under K.S.A. 21-4643, the fact that Bello was age 18 years or older at the time he committed the offense needed to have been submitted to the jury and proved beyond a reasonable doubt. 
Court found it unnecessary to address the Eighth Amendment issue. 
Statutes: K.S.A. 21-3504, -3506, -3525, -3701, -4643, -4706; and K.S.A. 22-3601(b)(1)
STATE V. HORN – May 8, 2009

BUTLER DISTRICT COURT – SENTENCE VACATED AND CASE REMANDED FOR RESENTENCING
100,373 
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/supct/2009/20090508/100373.htm.

Facts: Horn convicted of attempted aggravated criminal sodomy, and sentenced pursuant to Jessica’s Law to life in prison with mandatory minimum 25-year prison term. 
Sole issue on Horn’s appeal from that sentence is which of two statutes plainly applicable to sentencing of attempted aggravated criminal sodomy controls. 

Issue: Sentencing for attempted aggravated criminal sodomy

Held: Applying rule of lenity, conflicting statutory provisions are resolved in favor of Horn. Aggravated criminal sodomy in violation of K.S.A. 21-3506(a)(1) is an off-grid felony.
Pursuant to K.S.A. 21-3301(c), the separate crime of attempted aggravated criminal sodomy is ranked as a nondrug severity level 1 felony. 
Horn’s hard 25-life sentence under K.S.A. 21-4643 is vacated and remanded for resentencing for nondrug severity level 1 crime under Kansas Sentencing Guidelines. 

Statutes: K.S.A. 21-3301, -3301(a), -33301(c), -3302, -3303, -3449, -3450, -3506, -3506(a)(1), -3506(c), -4643, -4643(a)(1), -4643(a)(1)(D), -4643(a)(1)(G), -4643(a)(2)(B), -4706(d) 

STATE V. SPOTTS - May 1, 2009

HARVEY DISTRICT COURT – AFFIRMED
NO. 100,084
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/supct/2009/20090501/100084.htm.

Facts: Spotts convicted on two counts of rape of 12-year-old girl, and sentenced to consecutive terms of life without possibility of parole for 620 and 300 months. 
On appeal, Spotts claimed sentences were cruel and unusual under Section 9 of Kansas Bill of Rights, and claimed district court abused its discretion in denying motions for downward durational departure. 

Issue: (1) Constitutional challenge to sentence and (2) discretion in sentencing 

Held: As in State v. Thomas, 288 Kan. 157 (2009), and State v. Ortega-Cadelan, 287 Kan. 157 (2008), 
Spotts may not constitutionally challenge to his sentence for the first time on appeal. 
Claim that his consecutive life sentences constitute cruel and unusual punishment is not properly before the appellate court. 
Under facts of case, district court did not abuse its discretion by denying Spotts’ motions for downward durational departure sentences under K.S.A. 2006 Supp. 21-4643(d) 

Statutes: K.S.A. 2006 Supp. 21-4643, 4643(a)(1), -4643(d)(1)-(6); and K.S.A. 21-3502(a)(2), -3502(c); and K.S.A. 22-3601(b)(10

STATE V. GRACEY – February 6, 2009

SEDGWICK DISTRICT COURT – AFFIRMED IN PART 
REVERSED IN PART, AND REMANDED
NO. 99,310

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/supct/2009/20090206/99310.htm.

FACTS: Gracey entered guilty plea to aggravated indecent liberties with a child. District court granted durational departure agreed to by the state, but found it was barred by statute from granting dispositional departure sought by Gracey. On appeal, Gracey claimed district court lacked jurisdiction to sentence him under K.S.A. 21-4643 where charging instrument did not allege he was over the age of 18, and claimed district court erred in refusing to consider a dispositional departure of probation. State also argued the sentence was illegal because district court failed to find factors justifying a downward durational sentence. 

ISSUES: (1) Sufficiency of the charging instrument, (2) dispositional departure in sentencing, and (3) legality of downward durational sentence 

HELD: Under facts and circumstances, Gracey was adequately informed of crime charged and the penalty. 
He did not contend impairment of his defense or right to fair trial and conviction has not been shown to affect any subsequent prosecution. 
Based on limited standard of review, no reversible error in district court’s decision to apply K.S.A. 21-4643 in sentencing Gracey. 
For defendants convicted of certain sexually motivated or sexually violent crimes committed before July 1, 2008, and sentenced pursuant to K.S.A. 21-4643(d), a departure sentence includes both durational and dispositional departures. 
Because district court ruled as matter of law that it could not consider a downward dispositional departure, case is reversed and remanded for re-sentencing. 
Downward durational sentence pronounced from the bench was not an illegal sentence. 
District court’s stated reason — the mental capacity of the defendant as set forth by the parties in the plea agreement — was consistent with statutory grounds for downward durational departure. 
No determination made as to whether same findings may be used as mitigating factors to justify a departure under K.S.A. 21-4643(d) and as the statutory grounds for departure from a guidelines sentence as set out in K.S.A. 21-4643(d)(5).
 STATUTES: K.S.A. 2008 Supp. 21-4719(a); K.S.A. 2006 Supp. 21-3504(a)(1)(C), -3504(a)(3)(A, -3504(c), -4643(a)(1), -4643(d)(5), -4704(a); and K.S.A. 21-3504(c), - 4643, -4643(a), -4643(a)(1), -4643(a)(1)(C), -4643(d), -4643(d)(5), -4701 et seq., -4703(f), -4719, -4719(a), -4721(d), 22-3201(c), -3504(1), -3601(b)
STATE V. THOMAS - January 30, 2009

SEDGWICK DISTRICT COURT - AFFIRMED
NO. 99,711

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/supct/2009/20090130/99711.htm.

FACTS: Thomas pled no contest to two counts of aggravated indecent liberties with a child under 14 for actions involving his 4-year-old granddaughter. The first count was a severity level 3 felony and the second count, due to statutory amendments, was an off-grid felony. 
Thomas requested a downward departure, but it was denied. 
The trial court sentenced Thomas to life imprisonment. 

ISSUES: (1) Sentencing, (2) cruel or unusual punishment, and (3) departure 

HELD: Court held that Thomas’ argument that a life sentence imposed under the provisions of K.S.A. 2006 Supp. 21-4643(a)(1) is a cruel or unusual punishment cannot be presented for the first time on appeal. 
Court also held that under the facts of this case, the district court did not abuse its discretion by denying a defendant's motion for a downward durational or dispositional departure sentence under K.S.A. 2006 Supp. 21-4643(d). 
Court stated that a review of the sentencing transcript convinced them that the district court considered all of Thomas’ arguments, acknowledged the mitigating circumstances asserted by Thomas, and explained why it chose to reject the request for a downward durational or dispositional departure. 
Reasonable people could agree with the district court’s assessment of whether the mitigating circumstances were substantial and compelling. 

STATUTES: K.S.A. 21-3504, -3717, -4643, -4703, -4704; and K.S.A. 22-3601
STATE V. ORTEGA-CADELAN – October 31, 2008

SEDGWICK DISTRICT COURT – AFFIRMED
NO. 98,713

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/supct/2008/20081031/98713.htm.

FACTS: Ortega Cadelan was convicted of committing an act of sexual intercourse with a 5 year old child, his stepdaughter, on or between November 1, 2006, and November 27, 2006. He pled guilty to the statutory rape charge under a plea agreement with the State, and in exchange, he was free to seek a sentencing departure. 
Ortega Cadelan filed a motion requesting a durational departure sentence pursuant to K.S.A. 2006 Supp. 21 4643(d), in effect at the time of the offense, and he presented arguments at the sentencing hearing. 
The district court found none of the reasons asserted by Ortega Cadelan in his departure motion or at the sentencing hearing were substantial and compelling reasons to depart from the mandatory minimum sentence. Pursuant to K.S.A. 2006 Supp. 21 4643(a)(1), the court sentenced Ortega Cadelan to a mandatory life sentence without the possibility of parole for 25 years. 
And, pursuant to K.S.A. 2006 Supp. 22 3717(d)(1)(G), the court ordered postrelease supervision for the remainder of Ortega Cadelan's natural life. 

ISSUES: (1) Cruel or unusual punishment and (2) departure sentencing

HELD: Court addressed the three considerations used for evaluating a sentence as cruel and unusual. 
However, Court held that Ortega-Cadelan's argument that his sentence was cruel and unusual, presented for the first time on appeal, was not properly before the Court. 
Court stated that a review of the sentencing transcript shows that the district court considered all of Ortega Cadelan's arguments, acknowledged the mitigating circumstances asserted by Ortega Cadelan, and explained why it chose to reject the request for a downward durational departure. 
Court found that reasonable people could agree with the district court's assessment of whether the mitigating circumstances were substantial and compelling and therefore the district court did not abuse its discretion by denying Ortega Cadelan's motion for a downward durational departure.
 STATUTES: K.S.A. 21-3502(a), -3717(d)(1)(G), -4643(a), (d), -4701, -4703, -4706, -4716(c)(1), -4721(c)(1); K.S.A. 22-3601; K.S.A. 60-1507




Jessica’s Law








