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STATE V. MCMULLEN – DECEMBER 18, 2009

SHAWNEE DISTRICT COURT – AFFIRMED
NO. 100,313 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2009/20091218/100313.pdf.

Facts: McMullen convicted of two counts of aggravated indecent liberties with a child. On appeal, he challenged the voluntariness of his confession, the admissibility of victim’s videotaped safe-talk interview, and the legality of the consecutive hard 25-year sentences imposed. 

Issues: (1) Voluntariness of confession, (2) admission of victim’s videotaped statement, and (3) consecutive hard 25 life sentences 

Held: McMullen failed to designate a record on appeal that supports claim that confession should not have been admitted. 

Even on McMullen’s version of facts, a voluntary confession would be found. 

Alleged “subtle deception” of being drawn to police station under false pretenses does not impact voluntariness analysis where McMullen was advised of rights and voluntarily waived them, and no promise of leniency by officers. 

Where victim took the stand and was subject to cross-examination, no merit to any claim that admission of safe-talk interview videotape violated McMullen’s right to confront witnesses, and K.S.A. 22-3434 does not apply. 

In multiple conviction cases, sentencing judge has discretion to order individual sentences to be served concurrently or consecutively. 

Nothing in provisions of K.S.A. 21-4643, Jessica’s Law, alters or restricts a sentencing judge’s discretion to impose consecutive sentences. 

Statute: K.S.A. 2008 Supp. 60-460(a); K.S.A. 21-4608(a), -4643, -4643(b), -4720(b); and K.S.A. 22-3434, -3601(b)(1) 
STATE V. MERRILLS– January 12, 2007
SEDGWICK DISTRICT COURT – AFFIRMED
NO. 95,117

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2007/20070112/95117.htm.

FACTS: Concurrent sentences imposed for a controlling 494-month term on Merrills conviction for aggravated robbery and attempted second-degree murder. In unpublished opinion, Court of Appeals reversed and remanded pursuant to Apprendi and Gould for resentencing on aggravated robbery conviction. At resentencing, court overruled Merrills objection to consideration of juvenile adjudications as criminal history for purpose of enhancing sentence, and imposed high presumptive sentence for aggravated robbery to run consecutively to unchanged second degree murder sentence for a controlling 308-month sentence. Merrills appealed claiming (1) use of juvenile adjudications violated Blakely v. Washington, 542 U.S. 296 (2004), and (2) imposition of consecutive sentences on remand was presumptively vindictive. 

ISSUES: (1) Juvenile adjudications and criminal history score and (2) resentencing vindictiveness

HELD: State v. Hitt, 273 Kan. 224 (2002) controls. Use of juvenile adjudications in determining criminal history score is appropriate notwithstanding fact that such adjudications are not routinely the result of jury trials. 

Under facts, where combined sentences imposed after remand for resentencing were less than original sentences, fact that the two sentences were run consecutively the second time as opposed to concurrently the first time does not show vindictiveness on part of sentencing court.

STATUTES: None
STATE V. SNOW – October 27, 2006
JOHNSON DISTRICT COURT – CONVICTIONS AFFIRMED, SENTENCES VACATED, AND REMANDED FOR RESENTENCING
NO. 93,749

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2006/20061027/93749.htm.

FACTS: Snow, his brother, and Charles Miller broke into several stores in Johnson County and stole various items valued at over $60,000. The trio also stole a van valued at nearly $5,000 to assist in the thefts. When Miller was arrested, he confessed to these crimes and advised police of the other two as accomplices. Miller was given immunity. A jury convicted Snow of 15 felony counts of nonresidential burglary, theft and criminal damage to property, and four counts of misdemeanor criminal damage to property.

ISSUES: (1) Admission of evidence, (2) prosecutorial misconduct, (3) cumulative error, and (4) sentencing

HELD: Court affirmed Snow’s conviction, but remanded for resentencing. 
Court held the district court did not err in admitting the telephone conversation between Snow and his bondsman. 
Court rejected Snow’s argument about lack of foundation because the phone monitor was competent to testify regarding the authenticity and correctness of the audio recording. 
Court held the trial court erred by not redacting references to Snow’s other bad acts from the audio recording, but that the error was harmless. 
Court found the trial court did not abuse its discretion by allowing the state’s endorsement of a jail house witness on the eve of trial because Snow could not claim any surprise and the witnesses’ testimony was not critical for Snow’s conviction. 
Court agreed that the prosecutor’s comments on Snow’s right to a jury trial were outside the considerable latitude prosecutors are allowed, but that the comments were brief in the context of the trial and probably had little if any weight in the minds of the jurors when considered in light of the evidence presented. 
Court found no support for Snow’s claim that cumulative errors denied him a fair trial. 
Court held that Snow’s sentence violated the maximum sentence statutes and remanded for resentencing. 
Court briefly addressed the constitutionality of the aggravated factors statute, the nonstatutory aggravating factors, aggravated factors already included in the severity level of Snow’s crime, use of his criminal history, and the consecutive nature of his misdemeanor sentences.

STATUTES: K.S.A. 20-3018(c); K.S.A. 2005 Supp. 21-3701, -3715, -3720, 4636(f), -4716, -4719, -4720(b)(4), (c)(3); K.S.A. 2005 Supp. 22-3201(g), and K.S.A. 60-401(b), -455

STATE V. THORPE– September 1, 2006
SEDGWICK DISTRICT COURT – APPEAL DISMISSED
NO. 93,563

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2006/20060901/93563.htm.

FACTS: Thorpe pled guilty to involuntary manslaughter while driving under the influence and to two counts of aggravated battery. Consecutive sentences imposed for a controlling 94-month prison term. On appeal, Thorpe claimed his statement to trial court provided insufficient factual basis to support the involuntary manslaughter conviction, and claimed the trial court abused its discretion in imposing consecutive sentences.

ISSUES: (1) Plea and (2) sentencing

HELD: Because Thorpe did not move to withdraw his plea. He may not file a direct appeal from his plea. Also, no exceptional circumstances exist to deviate from rule that issues raised for first time on appeal will not be considered.

Appellate court has no jurisdiction to review a presumptive sentence, and this includes presumptive sentences ordered to be served consecutively.

STATUTES: K.S.A. 2005 Supp. 22-3210(d), -3602(a); K.S.A. 21-4720(b)(4), -4721, -4721(c)(1)

STATE V. PHAM– June 16, 2006
FINNEY DISTRICT COURT– AFFIRMED IN PART AND REVERSED IN PART
NO. 90,848

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2006/20060616/90848.htm.

FACTS: For actions against family in their home where each was tied up, one was shot and killed, and jewelry was stolen, Pham convicted of first-degree felony murder, aggravated kidnapping, five counts of kidnapping, six counts of aggravated robbery, aggravated burglary, conspiracy to commit kidnapping, and conspiracy to commit aggravated burglary. Pham appealed, claiming: (1) error to strike two Hispanic venirepersons on basis of race, (2) error to admit statements Pham made to police without an interpreter, (3) error to admit photographs from store surveillance camera without proper foundation, (4) six counts of aggravated robbery were multiplicitous, (5) two conspiracy charges were multiplicitous, (6) aggravated kidnapping and felony murder convictions were multiplicitous, (7) error not to instruct jury on attempt aggravated kidnapping and attempted kidnapping, and (8) consecutive sentences of life plus 1,036 months were excessive. Co-conspirator’s appeal at State v. Nguyen, 281 Kan. __ (2006).

ISSUES: (1) Batson challenge, (2) statements without interpreter, (3) foundation for photographs, (4) aggravated robbery, (5) conspiracy, (6) aggravated kidnapping and felony murder, (7) jury instructions, and (8) sentence

HELD: Although Pham made prima facie showing that two Hispanic venirepersons were struck on basis of race, no abuse of discretion by district court in determining that state’s strikes were constitutionally permissible where one venireperson failed to answer any questions, and second was uncomfortable with her ability to explain her opinions to others in English. 
Under totality of circumstances, including absence of interpreter, Pham’s statements were freely and voluntarily made with full knowledge of Miranda rights. 

No Kansas case directly on point. Guided by State v. Suing, 210 Kan. 363 (1972). 
Under circumstances, officer’s testimony was sufficient foundation to show photographs were accurate reproductions of video stills, and assistant store manager’s testimony was sufficient foundation to show videotape accurately depicted the store. 
Also, any error was harmless. 

Under facts, because only one person was relieved of items of property belonging to different persons, there was only one victim. Multiplicitous to convict of more than one count of aggravated robbery. Sufficient evidence of aggravated robbery where actions of one robber can be used to prove elements of the crime against the other, and state did not have to find stolen items to prove they were stolen. 
Five counts of aggravated robbery are reversed, and case remanded for resentencing. 

Two conspiracy convictions are multiplicitous because only a single continuing conspiracy to rob family in their home. 
Conviction of conspiracy to commit kidnapping is reversed. Case remanded for resentencing on remaining conspiracy conviction. 

Convictions of aggravated kidnapping and felony murder based upon underlying felony of aggravated burglary are not multiplicitous. 

No error to deny instruction on lesser-included offenses to aggravated kidnapping and kidnapping. 
Under Kansas law, a victim’s escape does not mean the act of kidnapping was not committed. 

Maximum consecutive sentences imposed were no departure from the presumptive sentences. 

STATUTES: K.S.A. 2005 Supp. 21-3436; K.S.A. 21-3302, -3420, -3421, -3426, -3427, -3716, -4721(e)(1), 22-3601(b), 60-261, 75-4351(e)

STATE V. LOVE- December 9, 2005
SHAWNEE DISTRICT COURT - AFFIRMED 
NO. 92,361

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2005/20051209/92361

 HYPERLINK "http://www.kscourts.org/kscases/supct/2005/20051209/89466.htm" .htm
Habeas Corpus

FACTS: Love filed pro se motion to correct illegal sentence for 1997 murder and attempted murder convictions, contending the district court illegally imposed harsher sentence by granting state’s motion for nunc pro tunc order that 1997 sentences were to run consecutive to a previous felony conviction for which Love was serving parole at time of offenses for 1997 convictions. On appeal Love claimed district court abused its discretion by denying the motion without conducting a hearing or appointing counsel and (2) trial court failed to create an adequate and proper record for review. 

ISSUES: (1) Motion to correct illegal sentence and (2) record for review 

HELD: Under facts, where defendant’s current felony convictions were required by law to run consecutive to a prior felony conviction for which he was on probation and there is no evidence that imposition of a consecutive sentence would result in manifest injustice under K.S.A. 1996 Supp. 21-4720(a), and where record of sentencing is silent on this point, district court may act upon a nunc pro tunc motion to impose the present felony sentences consecutive to defendant’s prior felony conviction for which he was on probation. Because files and record conclusively show Love is entitled to no relief, no abuse of discretion in summary dismissal of his motion. 

District court clearly articulated reasons for denying Love’s motion to correct an illegal sentence, and nunc pro tunc order was properly utilized by district court. 
No need to remand for further findings of fact or conclusions of law. 

STATUTES: K.S.A. 21-4603(f), -4608(a), -4608(c), 22-3504, -3504(1), -3504(2), 60-1507, -1507(a); K.S.A. 1996 Supp. 21-4603d, -4603d(a), -4720(a); and K.S.A. 1982 Supp. 21-4608, -4608(3) 

STATE V. WALKER - December 9, 2005
RENO DISTRICT COURT - AFFIRMED; COURT OF APPEALS - AFFIRMED 
NO. 91,271

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2005/20051209/91271.htm
FACTS: Appeal involving question whether provisions of K.S.A. 2004 Supp. 21-4720(b)(2) require sentencing court, when sentencing defendant for multiple felony convictions, to designate defendant’s severity level 1 crime, which is sentenced as a severity level 4 crime according to State v. Frazier, 30 Kan. App. 2d 398, rev. denied, 274 Kan. 115 (2004), as the primary crime. Trial court designated Walker’s severity level 2 crime as the primary crime, and Court of Appeals affirmed in unpublished opinion. Walker’s petition for review granted. 

ISSUE: Identical offense rule 

HELD: District court’s designation of primary crime under facts of this case was appropriate. Cases involving identical offense rule in Frazier are reviewed. Application of Frazier does not actually change severity level of crime of conviction but is merely a “sentence reduction remedy.” 
To avoid unreasonable and absurd results, K.S.A. 2004 Supp. 21-4720(b)(2) is interpreted to require the primary crime be the crime of conviction with the highest severity ranking which is actually sentenced, using that severity level’s applicable penalties to effect legislative intent that primary crime be crime with longest sentence imposed under sentencing guidelines. 

STATUTES: K.S.A. 2004 Supp. 21-4270(b) sections (2), (4), and (8), -4705; K.S.A. 20-3018(b), 65-4152, -4159, -4159(a), -4160, -4161, -7006 
STATE V. MONTGOMERY– October 7, 2005
SHAWNEE DISTRICT COURT– REVERSED AND REMANDED 
NO. 92,767

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2005/20051007/92767.htm.

FACTS: 1996 conviction for aggravated robbery and attempted rape, with 194-month prison term for aggravated robbery as primary offense. Forty-one month sentence for non-base offense of attempted rape, but trial court indicated presumptive 162 month sentence if full criminal history applied. Aggravated robbery conviction reversed in 1999. In 2004, state filed motion to correct the 41-month rape sentence. District court denied the motion, finding 2000 amendment to K.S.A. 21-4720(b)(5), requiring remand for resentencing when a primary conviction is reversed, applied only prospectively. State appealed.

ISSUE: Retroactive application of 2000 amendment to K.S.A. 21-4720(b)(5)

HELD: Trial court’s denial of state’s motion is reversed. 2000 amendment was intended to clarify rather than change existing law. Retroactive application of 2000 amendment does not prejudice Montgomery’s substantive rights, and only results in Montgomery receiving sentence for attempted rape he would have received in 1997 had it been his only crime of conviction at the time.
Although state could have filed motion sooner, it never waived or abandoned right to do so. Because Montgomery had not completely served 41 month sentence and had not been discharged from the Kansas Department of Corrections (KDOC) when state filed its motion, courts continued to retain jurisdiction over case while appeal was pending regardless of Montgomery’s current KDOC status. 

STATUTES: K.S.A. 2004 Supp. 21-4704(e)(2), -4720(b)(5) and K.S.A. 21-4701 et seq., -4720(b)(2), -4720(b)(5), 59-29a01 et seq.

STATE V. MCCURRY- February 18, 2005
JOHNSON DISTRICT COURT - AFFIRMED
COURT OF APPEALS - REVERSED 
NO. 90,221

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2005/20050218/90221.htm.

FACTS: McCurry convicted on 3 charges consolidated for trial. Consecutive 64-month sentences imposed for a controlling 192-month term. On motion to correct sentence, McCurry argued the consolidated charges should be considered multiple counts on a single complaint. District court denied the motion. Court of Appeals reversed, 32 Kan.App.2d 806 (2004), applying the double-rule in K.S.A. 2003 Supp. 21-4720(b)(4) with a resulting128 month sentence.

ISSUE: Sentencing 

HELD: District court is affirmed. Double rule in K.S.A. 2003 Supp. 21-4720(b)(4) does not apply to cases consolidated for trial. 
Trial transcripts; waiver of jury trial; sufficiency of evidence; multiplicity; sentencing; cumulative error
STATUTES: K.S.A. 2003 Supp. 21-4720(b)(4); K.S.A. 21-4710(a), 22-3203.
STATE V. BLAND - December 30, 2004

SEDGWICK DISTRICT COURT - CONVICTIONS AFFIRMED, SENTENCE VACATED, AND CASE REMANDED 
NO. 90,958

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2004/20041230/90958.htm.

FACTS: Within a couple of days after Kena Battle discovered that her purse had been stolen from her parked car, Bland and Dominique Bell attempted to purchase a motorcycle with Battle’s identification and their efforts were thwarted during the credit application process. Battle was convicted of identity theft, attempted theft, and three counts of making false information. 

ISSUES: (1) Did the district court abuse its discretion in denying Bland’s motion for a transcript of the preliminary hearing? (2) Did the district court abuse its discretion in denying Bland’s motion to withdraw his jury waiver? (3) Was the evidence sufficient to support Bland’s convictions? (4) Were the charged offenses multiplicitous? (5) Did the district court err in sentencing Bland? (6) Did cumulative error deprive Bland a fair trial? 

HELD: Court affirmed Bland’s convictions, but vacated his sentence and remanded for re-sentencing. (1) Bland’s central complaint was that he had limited time to prepare for trial and different attorneys represented him at the preliminary hearing and trial. 
Court held that Bland failed to show he was prejudiced at trial due to the lack of the transcript. 
Court agreed with the district court that Bland was free to consult with his prior attorneys and if this proved unsatisfactory, he could have conducted pretrial discovery. 
(2) Court recited the trial transcripts in the opinion supporting the decision that Bland personally waived his right to a trial by jury in open court on the record. 
Court found Bland’s waiver was knowingly and voluntarily. 
Court held there was substantial competent evidence that Bland voluntarily waived his right to a jury trial and the district court did not abuse its discretion in refusing to allow a withdrawal of that waiver. 
(3) Bland argued that his convictions were not supported by the evidence because he was “just tagging along” with someone he thought was Battle as she bought him a present for his birthday. 
Court held the evidence clearly showed that Bell knowingly possessed and used or attempted to use Battle’s identification with the intent to defraud the dealership for her economic benefit, submitted false information, and attempted to obtain control over a motorcycle by deceiving the owner. 
When the evidence is viewed in the light most favorable to the State, a rational jury could have found that Bland aided and abetted Bell in her crimes and is guilty as charged beyond a reasonable doubt. 
(4) Bland argued that the State cannot take one act, the use of Battle’s driver’s license, and separate it into five different charges. 
Court held proof of the three counts of making false information was not required in proving identity theft because identity theft was complete upon mere possession of Battle’s information with intent to defraud. 
Court held the same proof for the false information was not required in proving attempted theft because the acts of false information were not the exclusive overt acts toward obtaining control. 
Likewise, proof of attempt to gain control of the motorcycle was not require in proving identity theft which required possession of identification with intent to defraud. 
(5) State conceded that Bland’s sentence should have been 58 months, based on a doubling of the based sentence of 29 months for the primary crime of identify theft. 
Court vacated the sentence and remanded for re-sentencing. 
(6) Court held that Bland showed no trial error and his convictions should stand in any event because of overwhelming evidence against him. 

STATUTES: K.S.A. 21-4701 et seq.; K.S.A. 2003 Supp. 21-3301(a), -3701(a)(2), -3711, -4018(a), -4720(b)(4); K.S.A. 60-426(b)(3). 
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