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STATE V. PERKINS – July 15, 2011

NORTON DISTRICT COURT – AFFIRMED IN PART, REVERSED IN PART, VACATED IN PART, AND REMANDED WITH DIRECTIONS
NO. 103,735 
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/CtApp/2011/20110715/103735.pdf.

Facts: A Norton County jury convicted Thomas Perkins of driving under the influence—his fourth violation of K.S.A. 2008 Supp. 8-1567 and, therefore, a felony—along with having a suspended driver's license and open containers of beer—those are misdemeanors. Perkins challenges the DUI and license suspension convictions on grounds of alternative means of committing criminal or traffic offenses. Perkins also appeals the way the district court imposed the mandatory fine for the DUI. 

Issues: (1) DUI, (2) sufficiency of the evidence, and (3) alternative means 

Held: Court held that for purposes of K.S.A. 2008 Supp. 8-1567, a driver who actually operates a vehicle necessarily also attempts (successfully) to do so. The converse would not necessarily be true; someone who attempts to operate a vehicle need not complete the act to violate K.S.A. 2008 Supp. 8-1567. On the facts here, the jury found Perkins drove the pickup truck before Trooper Henrickson arrived on the scene. That finding factually and legally establishes conduct sufficient to support the alternative means of attempting to operate for purposes of K.S.A. 2008 Supp. 8-1567. Court also found that the State failed to present any evidence against Perkins to support a conviction under K.S.A. 8-262 on the alternative means of driving with a cancelled or revoked license. Perkins' conviction rested on an insufficient factual basis and is reversed. Court also held the trial court erred in not considering the option of allowing Perkins to perform community service instead of paying the fine of $2,500. Court vacated the fine and remanded for trial court to consider the community service option. 

Statutes: K.S.A. 8-241, -260, -285, -1408, -1457, -1474; K.S.A. 2008 Supp. 8-257, -262, -1001, -1567; and K.S.A. 21-3105, -3201, -3301, -3810, -3502, -4204 

CITY OF OVERLAND PARK V. RHODES - July 8, 2011

JOHNSON DISTRICT COURT – AFFIRMED
NO. 103,762 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/CtApp/2011/20110708/103762.pdf.

Facts: Kelly K. Rhodes appealed her conviction of driving while intoxicated (DUI). She argues the police DUI checkpoint was unconstitutional and, as a result, her conviction should be reversed. She also argues the Intoxilyzer 8000 test results should have been suppressed because the officers failed to comply with the Kansas Department of Health and Environment (KDHE) regulations and the Intoxilyzer 8000 was not properly certified. 

Issues: (1) DUI, (2) constitutionality of checkpoint, and (3) equipment certification 

Held: Court weighed all 13 factors in the determining the constitutionality of the checkpoint in light of the State's interest in operating the checkpoint against the intrusion of the individual. Court held the police department appropriately considered and carried out the majority of the factors in its operation of the checkpoint. It was therefore constitutional and the district court did not err in failing to suppress the results of the stop. Court also held that because the testing equipment was certified, although not under the new regulations at the time of testing Rhodes, it still substantially complied with the KDHE regulations. 

Dissent: Judge Atcheson dissented and would reverse the decision of the district court and remand with directions that the motion to suppress be granted. Judge Atcheson indicated that States and municipalities may operate motor vehicle checkpoints to identify and arrest drunk drivers without offending the Constitution. But governments cannot use those checkpoints as a means of communicating information or ideas they consider beneficial or worthwhile. 

Statutes: K.S.A. 60-513 

STATE V. FINCH – January 7, 2011
DOUGLAS DISTRICT COURT – APPEAL SUSTAINED
NO. 101,136
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2011/20110107/101136.pdf.

Facts: In DUI prosecution, district court granted motion for judgment of acquittal, based on margin of error for Intoxilyzer 5000 used to test Finch’s blood-alcohol concentration. State’s appeal on question reserved was transferred to Supreme Court. 
Issues: Interpretation of K.S.A. 8-1567(a)(2) 
Held: Case concerns matter of statewide interest important to the correct and uniform prosecution of DUI cases. K.S.A. 2007 Supp. 8-1567(a)(2) is a per se statute. State need not prove actual alcohol concentration of driver’s blood or breath at time of driving or at time of measurement. It also needs not prove alcohol actually impaired the defendant’s driving. The statute is clear and unambiguous. It neither requires nor prohibits fact-finder’s consideration of Intoxilyzer 5000’s margin of error. Such margin of error is merely one factor to be considered in arriving at the verdict. Here, state’s evidence was sufficient to establish a prima facie case. Defense challenge to the reliability and accuracy of State’s evidence was for jury to decide. District court judge erred in granting motion for judgment of acquittal. Error also noted in district court judge’s reliance on testimony the judge was familiar with from another case. 

Statutes: K.S.A. 2009 Supp. 8-1567(a)(2); K.S.A. 2007 Supp. 8-1567(a)(1), -1567(a)(2), -1567(a)(3); K.S.A. 8-1567((a)(2); and K.SA. 60-409(a) , -409(b) 
STATE V. DUNCAN – November 19, 2010
SEDGWICK DISTRICT COURT
AFFIRMED IN PART, REVERSED IN PART, AND REMANDED WITH DIRECTIONS
NO. 102,356 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/CtApp/2010/20101119/102356.pdf.

Facts: James Duncan Jr., was convicted of DUI to an extent that rendered him incapable of safely driving a vehicle (second offense) and failure to illuminate headlights when required. Duncan smelled of alcohol and failed multiple field sobriety tests before he refused to take a breath test at the station. After hearing all the evidence and arguments of counsel, as well as viewing the DVD showing Duncan perform the field sobriety tests, the district court found Duncan guilty of DUI and failing to have his headlights illuminated when required. The district court sentenced Duncan to an underlying jail sentence of 12 months and placed him on probation for 1 year. 

Issues: (1) DUI, (2) sufficiency of the evidence, and (3) right to trial by jury 

Held: Court found that a rational fact finder could find that Duncan consumed alcohol prior to operating a vehicle and that, based on his demeanor during the traffic stop and his performance on the field sobriety tests, such consumption impaired psychomotor skills that are essential to safely driving a vehicle. Court concluded that the state presented sufficient evidence to convict Duncan of DUI. Court also found that sufficient evidence existed, including Duncan’s admission of failure to turn his headlights on, in order to support a conviction for failure to have headlights on while driving after sunset. Court found that Duncan did not raise the jury trial issue before the trial court. However, Court addressed the issue as a denial of fundamental rights. Court reversed Duncan’s DUI conviction for a new trial finding that he met his burden to designate a record establishing a high probability that he did not effectively waive his right to a jury trial on the DUI charge. 

Statute: K.S.A. 8-1001(i), -1424, -1567(a)(3), -1703; and K.S.A. 60-409(a) 
CITY OF ARKANSAS CITY V. SYBRANT– November 5, 2010
COWLEY DISTRICT COURT – AFFIRMED IN PART, REVERSED IN PART, AND REMANDED
NO. 102,753 
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/CtApp/2010/20101105/102753.pdf.

Facts: Sybrant convicted in district court on municipal charges of DUI and failure to maintain single lane of traffic. On appeal, Sybrant claimed: (1) he was convicted of an alternative DUI offense for which he had not been properly charged, (2) district court erred in instructing the jury on the DUI offense; (3) insufficient evidence identified Sybrant as perpetrator of the charged offenses; and (4) district court erred in not granting Sybrant’s request for self-representation. 

Issues: (1) Defective complaint, (2) jury instructions, (3) sufficiency of evidence, and (4) right to self-representation 

Held: Complaint charged DUI based on blood alcohol concentration greater than 0.08 but failed to include alternative language charging DUI based on driver’s inability to operate a motor vehicle, the offense for which Sybrant was convicted. State v. Boyle, 21 Kan.App.2d 944 (1996), is distinguished. Sybrant challenged the complaint for first time on appeal, and no specific prejudice arising from the defective complaint was alleged or discerned on the record to satisfy standard in State v. Hall, 246 Kan. 728 (1990). Defect in the municipal complaint does not require reversal of DUI conviction. 

Under facts of case, Sybrant can demonstrate no surprise or confusion caused by the jury instruction he challenged for first time on appeal. 

State presented sufficient evidence for jury to find Sybrant was the person who committed the charged offenses, and Sybrant confirmed he was driving the vehicle stopped by the police and told the police he had been drinking. 

Reversed and remanded. Record did not support district court’s refusal of Sybrant’s request for self-representation and constituted structural error. District court did not conduct an appropriate inquiry into Sybrant’s decision to waive right to counsel, or appropriately balance the applicable considerations regarding the timeliness of Sybrant’s request to proceed pro se. 

Statutes: K.S.A. 8-2106(b); K.S.A. 12-4205a; and K.S.A 22-3201, -3201(b), -3201(c), -3502, -3 
STATE V. BISHOP – October 8, 2010
PRATT DISTRICT COURT – AFFIRMED
NO. 102,751

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/CtApp/2010/20101008/102751.pdf.

Facts: Bishop convicted of third DUI, based on two prior diversion agreements. On appeal, Bishop claimed this was only her second DUI because one diversion agreement when she was a minor cannot be counted as a prior conviction. 

Issues: Prior diversion agreement by a minor to avoid DUI prosecution 

Held:  No Kansas case directly on point. Nature of diversion agreements, and rights of minors under standard contract law, are discussed. A diversion agreement entered into in lieu of further criminal proceedings on a DUI charge is considered a prior conviction under K.S.A. 2007 Supp. 8-1567 for purposes of enhancing an offender’s sentence for a subsequent DUI conviction. The fact that the offender was a minor at the time of entering into the prior diversion agreement does not alter this statutory provision. District court is affirmed. 

Statutes: K.S.A. 2007 Supp. 8-237(a), -1567, -1567(a), -1567(d)-(g), -1567(n)(1), -1567(n)(3), -1567(t), -2117(a), -2117(d); K.S.A. 38-2302(n); K.S.A. 8-235d, -239, -296, -1447, -1567; K.S.A. 22-2906(4), -2908(b)(1), -2909(c); and K.S.A. 38-101, -102, 103 
STATE V. SHADDEN - July 9, 2010
JOHNSON DISTRICT COURT – AFFIRMED ON ISSUES SUBJECT TO REVIEW
COURT OF APPEALS – REVERSED ON ISSUES SUBJECT TO REVIEW
NO. 97,457
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2010/20100709/97457.pdf.

Facts: Jury convicted Shadden of DUI. During trial an officer testified Shadden failed the National Highway Traffic Safety Administration’s (NHTSA) standardized field test, and this failure meant there was a 68 percent chance that Shadden’s blood alcohol content (BAC) was more than .10. Shadden appealed, challenging this testimony under Frye v. U.S., 293 F. 1013 (D.C.Cir. 1923), and officer’s use of scientific terminology as adding scientific credibility to the officer’s opinion. Shadden also claimed, in part, prosecutorial misconduct by violating order in limine prohibiting officers from rendering of their personal opinion whether Shadden was intoxicated. 


The court of appeals reversed Shadden’s conviction and remanded for new trial, finding no foundation for Frye evidence, and holding error was not harmless due to possibility the jury placed undue weight on field sobriety test results. 40 Kan. App. 2d 1103 (2009) (affirming all other grounds). State’s petition for review, and Shaddens’ cross petition, both granted. 

Issues: (1) Frye and evidence of intoxication, (2) field sobriety terminology, (3) prosecutorial misconduct, and (4) constitutional issues 

HELD: Issue regarding admission of officer’s testimony linking NHTSA results with probability of BAC level was properly raised and preserved for appellate review. Standards for granting and reviewing in limine orders are discussed and applied. Frye test must be met before admitting evidence establishing a relationship between NHTSA test failure and a specific measurement of a driver’s BAC. 
State did not lay the necessary foundation for admitting officer’s opinion that 68 percent of the time a person exhibiting two clues has a BAC of more than 0.10. 
Court of Appeals correctly found district court erred in admitting this testimony, but applied wrong harmless error standard in reversing Shadden’s conviction. 
Under circumstances, this error was harmless. Shadden’s conviction is affirmed. 
No error in allowing State and its witnesses to use words like “test,” “pass,” “fail,” or “points” when referring to Shadden’s performance on NHSTA test. 
These words are commonly used by lay and expert witnesses to describe evidence not scientific in nature.
 Not necessary to meet Frye test before these words are used. Prosecutor committed no gross and flagrant misconduct or exhibited ill will in eliciting officer’s opinion regarding Shadden’s impairment, and prosecutor’s elicitation of testimony linking field test results with probability of BAC level - while error - did not violate order in limine. 
Constitutional issues concerning testimony regarding Shadden’s refusal to take breath test, raised for first time on appeal, are not considered. 

Statutes: K.S.A. 2009 Supp. 8-1567(a)(3); K.S.A. 8-1567(a)(1), K.S.A. 22-3602(e); and K.S.A. 60-216(c)(7), -261, -401(b), -404, -455, -456, -456(a), -456(b), -456(d) 

STATE V. MCGINNIS– June 4, 2010
ATCHISON DISTRICT COURT – AFFIRMED
COURT OF APPEALS – AFFIRMED
NO. 99,217 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2010/20100604/99217.pdf.

Facts: Responding to report of stolen vehicle partially submerged in creek, officers observed McGinnis turning into driveway that provided access to the creek, parking car, and walking to creek. Officer parked two to three car lengths away, and did not activate lights. As officer approached McGinnis to ask if there was a problem, officer saw 12-pack in the front of McGinnis’ car. After it was evident that McGinnis was intoxicated, DUI inquiry initiated and McGinnis failed various field sobriety tests. 
McGinnis charged with DUI fourth offense, and transporting open container. 
District court denied motion to dismiss, found encounter with police was voluntary, and found McGinnis guilty on stipulated facts. 
Court of Appeals affirmed, 40 Kan. App. 2d 620 (2008). McGinnis’ petition for review granted on sole issue of whether initial contact with officer was a voluntary encounter or an investigatory detention unsupported by reasonable suspicion. 

Issues: Voluntariness of encounter with police 

Held: Various cases discussed and distinguished. Under totality of circumstances and State v. Parker, 282 Kan. 584 (2006), officer’s conduct would convey to a reasonable person that he or she was free to refuse to answer the officer’s questions or otherwise terminate the initial encounter. 
Judgments of district court and Court of Appeals are affirmed. 

Statutes: K.S.A. 20-3018(b) 
STATE V. JOHNSON – May 28, 2010

 SEDGWICK DISTRICT COURT – AFFIRMED
NO. 100,864 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/CtApp/2010/20100528/100864.pdf.

Facts: Johnson charged with DUI offenses after being stopped in DUI sobriety check point, performance on field sobriety test, and 0.084 blood-alcohol concentration. 

He filed motion to dismiss based on destruction of arresting officer’s field notes and failure to preserve breath sample stored in Intoxilyzer. He also filed motion to suppress claiming insufficient probable cause for breath test, and challenging Intoxilyzer test results and certification. 

Trial court denied both motions, and jury convicted Johnson of misdemeanor DUI. Johnson appealed. 

Issues: (1) Destruction of field notes and failure to preserve breath sample, (2) probable cause, (3) constitutionality of warrantless breath test in sobriety checkpoint, (4) admission of Intoxilyzer evidence, (5) confrontation and (6) admission of Intoxilyzer certification evidence 

Held: Under facts, Johnson not denied a fair trial or right to confrontation. Where testimony established the field notes were destroyed after information contained therein was fully and accurately transcribed into a narrative report, no due process violation because substantial competent evidence supports trial court’s finding of no bad faith by officers. 

No suggestion the destroyed breath sample was exculpatory rather than wishful thinking. Nor did Johnson request an independent test as provided by statute. 

Even if video showed little impairment, officer had probable cause to arrest. 

Johnson’s argument that organization of checkpoint should include access to magistrate to resolve probable cause decisions is reviewed and rejected. 

Sufficient foundation was laid to admit Intoxilyzer results. Johnson’s concern over temperature of simulator solution in the Intoxilyzer goes to weight of evidence, not admissibility. 

Confrontation claim regarding Intoxilyzer certification is defeated by State v. Dukes, 38 Kan. App. 2d 958 (2008). 

Statutes: K.S.A. 2009 Supp. 8-1001, -1001(a), -1001(k)(10), -1002(a)(3)

STATE V. WEILERT– March 5, 2010
ROOKS DISTRICT COURT – REVERSED AND REMANDED
NO. 102,917 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/CtApp/2010/20100305/102917.pdf.

Facts: Weilert charged with felony driving under the influence (DUI) after refusing consent to blood or breathe test. When taken to hospital for medical attention, officer overheard Weilert agree to blood tests for medical purposes and tell medical staff about his consumption of alcohol. 
State obtained blood-test results under a court order. 
District court ruled the evidence was inadmissible because (1) once Weilert refused consent to law-enforcement for blood or breath test, state could not get other test results, (2) that Weilert had expectation of privacy for medical information provided for treatment, and Health Insurance Portability an Accountability Act (HIPAA) prohibited disclosure of that information, and (3) K.S.A. 60-427(b) limitation on application of physician-patient privilege to felony DUI cases was unconstitutional. State filed interlocutory appeal. 

Issues: (1) Constitutionality of K.S.A. 60-247(b), (2) admissibility of medical blood-test results, (3) blood-test results for medical treatment 

Held: District court erroneously ruled Weilert’s statement to medical personnel was inadmissible. K.S.A. 60-247(b), which spells out legal principles traditionally recognized as physician-patient privilege, is constitutional. 
Histories of physician-patient privilege, and its application to misdemeanor and felony DUI cases, are discussed. 
HIPAA does not prohibit disclosure of information by court order. Even if it did, Kansas does not apply exclusionary doctrine to exclude evidence obtained in violation of HIPAA. 
When a driver refuses consent for law-enforcement testing of breath or blood for alcohol but independently obtains a test for medical purposes, the state may introduce the independently obtained test into evidence in a prosecution for driving under the influence of alcohol. 
Kansas’ implied-consent statute does not contain any provision that limits admissibility of test results obtained for medial purposes and not at the direction of law-enforcement personnel. 
District court’s judgment is reversed and case is remanded for further proceedings. 

Statutes: K.S.A. Supp. 2009 8-1001(v); K.S.A. 22-3601(A), and K.S.A. 60-407(f), -427, -427(b) 
STATE V. COPES– February 26, 2010
MONTGOMERY DISTRICT COURT – REVERSED AND REMANDED
COURT OF APPEALS – REVERSED
NO. 99,403 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2010/20100226/99403.pdf.

Facts: Copes convicted on plea to fourth offense DUI, and sentenced to jail term with postrelease supervision, and to pay $350 BIDS attorney fees and $2500 mandatory fine. On appeal, Copes argued district court erred in requiring her to pay BIDS fees and fine without first determining on record whether she had ability to pay. 
Court of Appeals affirmed in unpublished opinion, finding Copes waived her statutory rights under State v. Robinson, 281 Kan. 538 (2006), when she agreed to pay BIDS attorney fees as part of plea agreement that stated the amount was to be determined, and finding imposition of mandatory fine did not require consideration of Copes’ ability to pay. 
Petition for review granted on these issues of first impression in Kansas. 

Issues: (1) BIDS attorney fees and (2) mandatory fine and financial resources 

Held: If there is a knowing, voluntary, and intelligent waiver in plea agreement, district court may order payment of BIDS attorney fees without making findings required by K.S.A. 22-4513(b) and Robinson. 
However, the recitation of rights and explicit waiver in Copes’ plea agreement made no mention of attorney fees or district court’s obligation to consider Copes’ financial resources or burden the fees would impose. 
Reversed and remanded to district court for consideration of Copes’ financial resources and burden of paying BIDS fees. 
Applying factors in State v. Raschke, 289 Kan. 911 (2009), K.S.A. 8-1567(g) - re. amount of fine - leaves no room for considering financial resources. 
District court was required to impose $2,500 fine for fourth DUI conviction and was not required to consider Copes’ financial resources and burden its payment would impose. However, K.S.A. 21-4603(3) applies to K.S.A. 8-1567(j) - re. method of payment - thus district court must consider whether the defendant must pay a monetary fine or provide community service. 
Contrary holdings in State v. Wenzel, 39 Kan.App.2d 194 (2009), State v. Segovia, 19 Kan.App.2d 493 (1994), and State v. Shuster, 17 Kan.App.2d 8 (1992), are overruled. 
District court failed to consider whether community service to offset amount of fine due was an option for Copes. 
Reversed and remanded for district court’s consideration of Copes’ method of payment of DUI fine. 

Statutes: K.S.A. 2009 Supp. 8-1567, -1567(g), -1567(g)(1), -1567(j); K.S.A. 21-3710(b)(2)-(4), -4607(3), 22-4513, -4513(a), -4513(b); K.S.A. 2005 Supp. 8-1567(g) 
STATE V. AGUILAR– October 2, 2009

SEDGWICK DISTRICT COURT – REVERSED AND REMANDED WITH INSTRUCTIONS
NO. 100,992 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/CtApp/2009/20091002/100992.pdf.

Facts: Aguilar was detained and arrested for DUI and driving while suspended (DWS). During the course of the detention, officers discovered a green botanical substance. 
The Sedgwick County Regional Forensic Center (Lab) tested the substance and identified it as marijuana. Aguilar pled guilty to DUI and DWS, but was not charged with any drugs crimes. 
The district court ordered Aguilar to pay a $400 lab fee. 

Issues: Laboratory drug testing fee 

Held: Court held the plain language of K.S.A. 2008 Supp. 28-176(a) permits imposition of a $400 laboratory analysis fee only if the forensic science or laboratory services are rendered or administered by the lab in connection with the case. 
When a defendant is charged with nondrug related offenses but the laboratory testing is conducted on drugs found on the defendant’s person at time of arrest, the fee of such testing may not be imposed upon the defendant because the testing was not rendered or administered in connection with the defendant’s case pursuant to K.S.A. 2008 Supp. 28-176(a). 

Statutes: K.S.A. 2008 Supp. 28-176(a), -1567
STATE V. BOWERS - September 2, 2009

MIAMI DISTRICT COURT – REVERSED AND REMANDED
NO. 100,805 – 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2009/20090925/100805.htm.

Facts: Bowers convicted in bench trial of felony driving under influence of alcohol or drugs and other traffic-related offenses. He appealed, claiming district court erred in conducting the trial without first advising him of his right to jury trial. 

Issues: Waiver of right to jury trial 

Held: Attorney’s request for a bench trial cannot serve as a valid waiver of Bower’s right to a jury trial.
District court failed to advise Bowers of his right to jury trial or to even raise the option, and there was no discussion between Bowers and the court regarding jury trial right he was waiving by proceeding to a bench trial. 
Bowers’ convictions are reversed and case is remanded for a new trial. 

Statutes: K.S.A. 22-3403(1) 
STATE V. BRADLEY – June 12, 2009

ELLSWORTH DISTRICT COURT – AFFIRMED IN PART, 
REVERSED IN PART, AND REMANDED
NO. 100,990 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2009/20090612/100990.htm.

Facts: Bradley arrested at accident and put in police car where officer, without giving implied consent advisory notices required by K.S.A. 8-1001, asked if Bradley would submit to breath test. 
Bradley refused. Once transported to law enforcement center, officer read the implied consent advisory notices and requested a breath test. Bradley again refused. 
After charging being charged with DUI, Bradley filed motion to suppress both refusals. 
Trial court granted the motion. State filed interlocutory appeal. 

Issue: Suppression of refusal to submit to breath test 

Held: K.S.A. 2007 Supp. 8-1001 is analyzed and applied. Suppression of Bradley’s initial refusal to submit to a breath test is affirmed. 
Suppression of Bradley’s second refusal is reversed and case is remanded for further proceedings. 

Statutes: K.S.A. 2007 Supp. 8-1001, -1001(f), -1001(h), -1001(n), -1567(a)(3); and K.S.A. 8-2,145(c), 22-3603 
STATE V. STEGMAN – March 20, 2009

LINCOLN DISTRICT COURT – AFFIRMED
NO. 100,375

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2009/20090320/100375.htm.

Facts: On Dec. 16, 2006, Stegman was arrested in Lincoln County, Kan., for driving under the influence (DUI) of alcohol. After being provided the oral and written warnings under the Kansas Implied Consent Law, Stegman agreed to submit to a blood test. Merilynn McBride, a "medical assistant," withdrew blood from Stegman using a kit furnished by the Kansas Bureau of Investigation (KBI). 
After she was done, McBride gave the sample to Trooper Ryan Wolting of the Kansas Highway Patrol, and he sent the sample to the KBI laboratory for testing. The results of the test showed that the alcohol concentration in Stegman's blood was over the legal limit. Stegman was charged with DUI. 
He filed a moved to suppress the test results, arguing that McBride was not qualified under K.S.A. 2006 Supp. 8-1001(c) to withdraw his blood. 
The trial court determined that, as a matter of law, the medical assistant was not qualified to withdraw blood under the relevant statute and suppressed the blood test results. 

Issues: (1 )DUI and (2) blood draw 

Held: Court held that under the facts of the case, the State and the defendant stipulated that a medical assistant was neither a medical technician, an emergency medical technician, nor a phlebotomist and the stipulations of facts failed to show that the medical assistant was skilled or experienced in the withdrawal of blood from an individual, those stipulations of facts were binding upon the parties and the trial court properly determined that the medical assistant was not qualified under K.S.A. 8-1001(c) to withdraw blood. 

Statutes: K.S.A. 8-1001(c)(3), (4), (f), (v); K.S.A. 60-409; and K.S.A. 65-6111(8), (9), -6112(d), (g), (h), (i), (j), (n), (o) 
STATE V. SHADDEN– January 16, 2009

JOHNSON DISTRICT COURT– REVERSED AND REMANDED
NO. 97,457
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2009/20090116/97457.htm.

FACTS: Shadden convicted of driving under the influence of alcohol. On appeal he claimed: (1) district court erroneously denied motion in limine to exclude testimony referring to field sobriety exercises as “tests,” and claimed unfair prejudice in officer’s testimony that Shadden’s performance under National Highway Traffic Administration (NHTSA) standards indicated a 68 percent likelihood of having at least a 0.10 blood-alcohol concentration; (2) prosecutor violated trial court’s ruling that prohibited officers from rendering their opinions regarding Shadden’s intoxication; (3) breath test required him to waive constitutional rights, and testimony about his refusal to take breath test was unconstitutional; and (4) district court imposed Board of Indigent Defense Services (BIDS) attorney fees without first finding Shadden’s ability to pay such fees, and fee order in the journal entry was unenforceable because it was not announced during sentencing. 

ISSUES: (1) Evidence of field sobriety tests, (2) prosecutorial misconduct, (3) constitutional claims, (4) BIDS attorney fee order 

HELD: Issue of first impression in Kansas. Kansas’ courts have consistently referred to field sobriety exercises as “tests” and have described a person’s performance on such tests as “passing” or “failing.” It is appropriate for officer to testify that field sobriety tests were administered and that, based upon the officer’s training and experience, the driver failed those tests. It is impermissible to take the additional step of equating a level of certainty or probability to the officer’s opinion or to correlate a driver’s performance with a specific blood-alcohol concentration. 
Here, officer’s testimony regarding the National Highway Traffic Safety Administration standards was not established as scientifically reliable, and thus was inadmissible.
Under facts, error was not harmless. 

State did not violate district court’s order in limine, and even if error it was harmless. 
Constitutional claims not raised below are not considered. 
BIDS attorney fees vacated for noncompliance with State v. Robinson, 281 Kan. 538 (2006). Claim of error in imposition of BIDS attorney fees in journal entry and not during sentencing is moot, and would have no merit if not moot. 

STATUTE: K.S.A. 22-4513, -4513(a), 60-401(b) 

STATE V. POLLMAN– November 21, 2008

MCPHERSON DISTRICT COURT – REVERSED
NO. 93,947 
PUBLISHED VERSION FILED MARCH 4, 2009

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2008/20081121/93947.htm.

Facts: Pollman and wife were on motorcycles when officer pulled Pollman’s wife over to check for DUI. Wife was not arrested, but Pollman was when officer tested Pollman after talking to him about not moving away from the stop as the officer had directed.
District court denied Pollman’s motion to suppress evidence obtained by the officer, and Pollman was convicted of DUI. 
In unpublished opinion, Court of Appeals reversed, finding circumstances would not have provided an objective officer with reasonable suspicion of DUI. 
Supreme Court granted state’s petition for review and reversed. 286 Kan. 881 (2008). Case remanded to address whether K.S.A. 2005 Supp. 8-1567(a)(2) is unconstitutionally overboard and void for vagueness, and whether the arrest was supported by probable cause. 
Pollman specifically claimed state failed to establish a sufficient foundation for admission of preliminary breath test (PBT) result. 
Issues: (1) Probable cause for DUI arrest and (2) constitutionality of K.S.A. 2005 Supp. 8-1567(a)(2) 

Held: Under facts of case, and as in Leffel v. Kansas Dep’t of Revenue, 36 Kan. App. 2d 244 (2006), district court erred in admitting evidence of results of preliminary breath testing device at suppression hearing because state failed to show the device was approved by Kansas Department of Health and Environment. 
Without the incriminating PBT result, officer did not have a sufficient factual basis to conclude there was probable cause to believe Pollman was driving under the influence of alcohol. 
District court erred in not suppressing the incriminating evidence. Pollman’s conviction is reversed and sentence is vacated. 
K.S.A. 2005 Supp. 8-1567(a)(2) is not unconstitutionally overboard or vague. 

Statutes: K.S.A. 2007 Supp. 65-1,107(e); K.S.A. 2005 Supp. 8-1012(d), -1567(a)(1), -1567(a)(2), -1567(f); and K.S.A. 8-1001, -1001(b), 65-1,107, -1,107(d) 

STATE V. BAATRUP– October 3, 2008

SHAWNEE DISTRICT COURT – DENIED
NO. 98,186

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2008/20081003/98186.htm.

FACTS: State charged Baatrup with driving under the influence of alcohol under alternative theories of being incapable of driving safely, and of driving with a blood alcohol concentration exceeding the legal limit 2 hours after driving. 
District court instructed jurors to sign verdict form for the theory upon which they all agreed. State appealed on question reserved, arguing this instruction is no longer necessary under recent Kansas Supreme Court rulings. 

ISSUES: Jury unanimity

HELD: This is a multiple acts case because Baatrup’s acts giving rise to his conviction are not one course of conduct and are factually separated. 
Because all jurors had to agree on theory of guilt under facts of this case, district court properly instructed jurors to sign verdict form on which they all agreed. State v. Stevens, 285 Kan. 307 (2007), is examined and applied.
 STATUTES: K.S.A. 2007 Supp. 8-1657(a); K.S.A. 2006 Supp. 8-1567(a)(2), -1567(a)(3); and K.S.A. 22-3421, -3423(1)(d), -3602(b)(3)

STATE V. DUKES – February 18, 2008

SEDGWICK DISTRICT COURT– AFFIRMED IN PART AND 
REVERSED IN PART
NO. 96,563

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2008/20080118/96563.htm.

FACTS: Dukes convicted of driving under the influence of alcohol and of driving with a suspended license. 
District court imposed $2,500 fine, and required reimbursement to Board of Indigents’ Defense Services (BIDS) for attorney fees and application fee. On appeal, Dukes claimed that proving license suspension and proper calibration and certification of the machine, without calling witnesses who maintained his driving record and handled the calibration and certification process, violated his constitutional right to confront witnesses against him. 

ISSUES: (1) Certification or calibration of breath-test machine or certification of machine operator, (2) driving record, and (3) sentencing fines

HELD: Documents showing certification or calibration of a breath-test machine or certification of the machine operator do not constitute testimonial evidence under Crawford v. Washington, 541 U.S. 36 (2004), and if otherwise admissible, may be offered without an accompanying witness for cross-examination. Accord with other jurisdictions noted. 

Similarly, proof of a defendant’s driving record is nontestimonial evidence under Crawford. This is in accord with majority of the limited jurisdictions addressing this issue.
 $2,500 fine is vacated because district court assessed more than minimum fine without making explicit findings required by K.S.A. 21-4607(3). 
Assessment of BIDS attorney fees is also vacated because there was no on the record consideration of Duke’s financial resources and the burden of the assessed fee. Application fee is affirmed because Duke did not request waiver, claim hardship, object to the fee, or present any information about his financial resources. 

STATUTES: K.S.A. 2006 Supp. 8-1567(f), 22-4513(b), -4529 and K.S.A. 8-1020, -1567(f), 21- 4607(3), 22-4513, 65-1,107
STATE V. HAWKINS– February 8, 2008

SEDGWICK DISTRICT COURT – AFFIRMED IN PART, REVERSED IN PART
COURT OF APPEALS – AFFIRMED 
NO. 95,310

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/supct/2008/20080208/95310.htm.

FACTS: Hawkins convicted of driving under the influence, failing to stop at a stop sign, failing to dim headlights, and making an illegal turn. Traffic offenses were added to the DUI charge in an amended information filed after mistrial. 
Court of Appeals affirmed the convictions and district court order to pay BIDS application fee, but reversed and vacated district court’s order for reimbursement of BIDS attorney fees. 37 Kan.App.2d 195 (2007). 

ISSUES: (1) Evidence of breathalyzer test refusal, (2) compulsory joinder, and (3) BIDS application fee

HELD: Court of Appeals correctly found that Hawkins failed to preserve issue of error in allowing state to use Hawkins’ refusal to submit to a breathalyzer against him at trial. No showing of exceptional circumstances for consideration of this issue for first time on appeal. 

If state amends information prior to retrial following a hung jury mistrial and the defendant proceeds to trial on the amended information without objection, the defendant has waived any claim that the amendment violated double jeopardy or the compulsory joinder provisions of K.S.A. 21-3108(2).
 Discussion of BIDS application fee and attorney fees. Court of Appeals correctly affirmed order for payment of application fee, and correctly reversed and vacated BIDS attorney fees order and remanded for findings in compliance with K.S.A. 2006 Supp. 22-4513. 

STATUTES: K.S.A. 2006 Supp. 8-1001(i), 22-4504(a), -4504(b), 4513, -4153(a), -4513(b), -4529, 31-3836(c); K.S.A. 21-3108(2), -3108(2)(a), -3108(2)(c)(ii)
CITY OF NORTON V. WONDERLY – December 14, 2007

NORTON DISTRICT COURT – REVERSED
NO. 97,889

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2007/20071214/97889.htm.

FACTS: A motorist reported the license plate number of a white Chevy truck that was swerving, spinning its tires, and traveling at a high rate of speed. Officers found the truck, but after three minutes witnessed no traffic infractions. Officers pulled the truck over and could immediately smell alcohol permeating from the driver's side window. Wonderly had bloodshot eyes, but complied with all the officer's requests without difficulty, including walking back to the officer's patrol car and taking a seat inside. Wonderly admitted to one or two drinks and his speech was fair, not particularly slurred.
Wonderly agreed to a PBT and the result was an alcohol concentration higher than 0.08. Because of the weather conditions, officers told Wonderly that he would perform field sobriety tests at the sheriff's office, which was two blocks away. 
Based on Wonderly's performance on the field sobriety tests, officers arrested him. Wonderly blew a 0.174 on the Intoxilyzer 5000. 
The district court denied Wonderly's motion to suppress and he was convicted of DUI.

ISSUE: DUI

HELD: Court held the motorist's call provided reasonable suspicion, but that under the facts of this case, reasonable suspicion was not dispelled by the fact that the law enforcement officer followed the reported reckless driver for three minutes without observing any traffic infractions. 
Court also held that the officer's decision to transport Wonderly involuntarily in handcuffs to the sheriff's office to conduct field sobriety tests constituted an arrest. 
Court concluded the officer arrested Wonderly without probable cause and the evidence seized thereafter violated his Fourth Amendment rights and must be suppressed.
 STATUTES: K.S.A. 22-2202(4), -2402(1), -2405(1)
STATE V. STEVENS– December 7, 2007

CRAWFORD DISTRICT COURT – AFFIRMED IN PART AND REMANDED 
WITH DIRECTIONS
COURT OF APPEALS – AFFIRMED
NO. 94,187

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/supct/2007/20071207/94187.htm.

FACTS: When police arrived at a residence for a complaint of criminal trespass, they saw Stevens get out of a Jeep parked in the street. He walked toward the front door of the residence and officers told him the resident did not want him on the property. Stevens was obviously drunk. There were open containers in the Jeep, officers testified that Stevens told them he drove to the residence, Stevens failed multiple field sobriety tests, and then blew a deficient sample with a 0.205 blood alcohol concentration. 
The trial court denied Stevens motion to suppress the breath test. Stevens was convicted of operating or attempting to operate a vehicle while under the influence of alcohol, but was acquitted of a charge of open container. 
The Court of Appeals affirmed in part, but reversed on a BIDS fee issue because a district court is unable to adequately determine a defendant's ability to pay attorney fees to BIDS when it fails to first tax a specific amount claimed by BIDS. 

ISSUES: DUI, breath test, deficient sample, alternative means, confession, sufficient evidence, cumulative error, and BIDS fees

HELD: Court held the district court did not err in failing to require the State to elect either (a) operating or (b) attempting to operate as the theory of prosecution. Stevens was not deprived of a right to a unanimous jury verdict. 
Court held the district court did not err in refusing to grant Stevens' motion for a new trial based on the admission of the deficient breath test results. 
Court held the district court did not err in refusing to grant a continuance based upon the State's failure to produce records of the deficient breath sample as well as the maintenance records of the Intoxilyzer 5000. 
Court held there was sufficient evidence to support Stevens' conviction for DUI and that Stevens' conviction was properly admitted into evidence. Stevens was not deprived of his right to a fair trial by cumulative error. Last, 
Court held the district court erred in ordering Stevens to pay attorney fees to BIDS before taking into account his financial condition.
 STATUTES: K.S.A. 2006 Supp. 8-1013(f)(1), (2), -1567, -1599; K.S.A. 8-1005, -1006; K.S.A. 20-3018(b); K.S.A. 2006 Supp. 21-3301; K.S.A. 21-3401; K.S.A. 2006 Supp. 22-4513, -4522, -4603d(i); K.S.A. 22-3215, -3421; K.S.A. 60-404, -460(f); K.S.A. 65-415
STATE V. WHILLOCK – September 7, 2007

JEFFERSON DISTRICT COURT – REVERSED IN PART, SENTENCE VACATED, AND REMANDED
NO. 97,244

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2007/20070907/97244.htm.

FACTS: Police stopped Whillock on report of intoxicated driver, and observed half-empty bottle and 6-year-old child in Whillock’s truck. Pursuant to plea agreement, Whillock entered no contest plea to third felony DUI, and dismissed charges of endangering a child and transporting an open container. Based on presence of the minor, district court sentenced Whillock to serve mandatory 30 days in addition to sentence imposed for third felony DUI, pursuant to K.S.A. 2006 Supp. 8-1567(h). 
Whillock appealed, claiming this 30-day enhancement violated Apprendi. Whillock also claimed trial court failed to consider Whillock’s ability to pay the ordered BIDS reimbursement, and erred in assessing $100 Board of Indigent Defense Services’ (BIDS) application fee in the journal entry without oral pronouncement at sentencing.

ISSUE: (1) Apprendi claim, (2) BIDS reimbursement for attorney fees, and (3) BIDS application fee.
HELD: Consideration of the one-month enhancement in K.S.A. 2006 Supp. 8-1567(h) is issue of first impression for Kansas appellate courts. 
Statute is not unconstitutional on its face, but was unconstitutionally applied in this case where Whillock neither stipulated to presence of child under 14 years old in his vehicle, nor consented to the court finding such a fact. 
Because that fact was not proved to a jury beyond a reasonable doubt, Apprendi was violated when district court used that fact to increase Whillock’s sentence by 30 days under the statute. 
Whillock’s sentence is vacated and case is remanded for resentencing. 

Trial court did not explicitly consider factors listed in K.S.A. 2006 Supp. 22-4513 in ordering reimbursement of court-appointed attorney fees. 
Order is vacated and remanded for compliance with State v. Robinson, 281 Kan. 538 (2006).
 BIDS application fee order is reversed. Record on appeal does not indicate Whillock was ever ordered or otherwise directed to pay BIDS application fee to clerk of the court, either when he applied for court-appointed counsel or up to time of sentencing. Improper for that fee to appear for first time in journal entry of sentencing.

STATUTES: K.S.A. 44-501 sections (a), (b), and (f), -508 sections (a) and (k); and K.S.A. 20- 3018(c), 44-501et seq., -504(a), 74-7003(i).

STATE V. TEDDER– July 20, 2007

RENO DISTRICT COURT– REVERSED AND REMANDED
NO. 97,134

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2007/20070720/97134.htm.

FACTS: Tedder arrested for illegal transportation of liquor. He was taken to police station and given Miranda warnings. He refused field sobriety testing and asked for attorney. After oral and written notices were given he agreed to testing. District court suppressed breath test results, finding violation of Tedder’s constitutional right to consult with attorney before taking breath test.

ISSUES: (1) Breath testing and (2) right to attorney

HELD: There is no constitutional right to consult with an attorney prior to submitting to or refusing a breath test. Also, asking a defendant whether he or she will submit to a test does not constitute custodial interrogation. Under K.S.A. 8-1001(f)(I), Tedder had right to consult with an attorney after completing the test, but failed to invoke his right at that time. 
Before there can be a violation of a defendant’s statutory right to confer with an attorney, a request for counsel must be made after completion of breath test. Suppression order is reversed. 
Case remanded to district court for trial proceedings. 

STATUTE: K.S.A. 8-1001(f), subsections (C) and (I) 
STATE V. GERAGHTY– July 20, 2007

JOHNSON DISTRICT COURT – AFFIRMED IN PART, REMANDED
NO. 95,007

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2007/20070720/95007.htm.

FACTS: Geraghty charged with drug offenses after police entered his residence with his daughter to investigate potential methamphetamine lab, and then obtained and executed search warrant on the residence. 
Geraghty moved to suppress, claiming the warrant was based solely on information gained by unlawful police entry. 
Trial court denied the motion, based on consent from Geraghty’s daughter and exigent circumstances. Geraghty convicted. 
He appealed the suppression ruling, and the trial court’s failure to consider Geraghty’s financial resources when ordering reimbursement of attorney fees to Board of Indigents’ Defense Services (BIDS).

ISSUES: (1) Motion to suppress and (2) BIDS reimbursement

HELD: Consent and exigent circumstances are separately addressed. Neither justified the police entry into Geraghty’s residence. 
However, facts in affidavit for search warrant, after excising information obtained through unlawful means, were sufficient to establish probable cause to justify issuance of the warrant. 
Because evidence seized would have been ultimately discovered in a lawful entry, district court properly denied motion to suppress.
Remanded to trial court for clarification as to whether Geraghty had already reimbursed BIDS the assessed attorney fee. 
If the fee has been paid, then the trial court to dismiss matter is moot. If the fee has not been fully paid, trial court is directed to resentence in compliance with K.S.A. 2006 Supp. 22-4513 regarding assessment of BIDS attorney fees. 

STATUTES: K.S.A. 2006 Supp. 22-4514, -4529 and K.S.A. 65-4107(d)(3), -4152(a)(3), -4160(a) 

STATE V. SHAW – March 30, 2007

LOGAN DISTRICT COURT – AFFIRMED
NO. 95,936

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2007/20070330/95936.htm.

FACTS: Shaw was arrested for DUI. He blew a .12 in the Intoxilyzer 5000. The officer realized he had not given Shaw either the oral or written implied consent advisories. The officer gave the warnings and then Shaw blew a .109 on his second test. 
Shaw was charged with felony DUI as a third-time offender. After the preliminary hearing, Shaw filed a motion to dismiss the complaint arguing the state failed to present sufficient evidence of the two prior DUI’s or alternatively a motion to suppress both tests based on the irregularities in the consent warnings. 
He argues the preliminary breath test was an unconstitutional seizure and the results of the later breath test were inadmissible as “fruit of the poisonous tree.” 
Trial court denied the motion to dismiss and/or motion to suppress. Shaw agreed to a bench trial on stipulated facts and he was found guilty.

ISSUES: (1) Felony DUI, (2) proof of prior offenses, and (3) motion to suppress

HELD: Court found the State presented Shaw’s certified driving record at the preliminary hearing that indicated Shaw had two prior DUI convictions. 
Court held the state presented some evidence of Shaw’s prior DUI convictions and the evidence was sufficient for purposes of the preliminary hearing to establish probable cause that Shaw had committed a felony. 
Court held the officer administering the second test on the Intoxilyzer 500 adequately complied with the notice statutes because he gave the defendant the implied consent advisories before the defendant submitted to the second test. 
Court held the probable cause that justified administering both Intoxilyzer breath tests came from the evidence that was obtained before Shaw even arrived at the police station. 
The officer performed the second Intoxilyzer test only because he realized that he had not given the implied consent advisories before administering the first Intoxilyzer test. The results of the second test were not obtained “as a result” of the first test or any leads obtained therefrom. The results from the second test were not the fruit of the poisonous tree.

STATUTES: K.S.A. 8-1001(f), (h); K.S.A. 2006 Supp. 8-1567(f), (m)(1); and K.S.A. 2006 Supp. 22- 2902(3)

STATE V. HAWKINS– February 16, 2007

SEDGWICK DISTRICT COURT – AFFIRMED IN PART, REVERSED AND VACATED IN PART, AND REMANDED
NO. 95,310

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2007/20070216/95310.htm.

FACTS: Hawkins convicted of driving under the influence and of various traffic charges. On appeal he claimed (1) error to admit evidence of his refusal to submit to breathalyzer test, (2) the additional traffic charges violated double jeopardy, and (3) error to order payment of Board of Indigent Defense Service (BIDS) application and attorney fees without first considering Hawkins’ ability to pay.

ISSUES: (1) Breathalyzer refusal and double jeopardy claims, (2) reimbursement of BIDS attorney fees, and (3) payment of BIDS application fee

HELD: Issues concerning admission of breathalyzer test refusal and related statements were not presented to district court or preserved for appeal. Convictions are affirmed. 

District court did not consider Hawkins’ financial resources and ability to pay. Attorney fees imposed pursuant to K.S.A. 2006 Supp. 22-4513 are reversed and vacated. 
Case is remanded for compliance with State v. Robinson, 281 Kan. 538 (2006). 

Requirements in K.S.A. 2006 Supp. 22-4513(b), as interpreted by Robinson, do not apply to BIDS application fee. Plain reading of K.S.A. 2006 Supp. 22-4529 requires a criminal defendant to object to payment of BIDS application fee on basis of manifest hardship. 
Because Hawkins failed to present this issue to trial court, there is no conclusion that trial court erred in imposing BIDS application fee. 
On remand, Hawkins can raise issue and attempt to demonstrate the application fee constitutes manifest injustice.

STATUTES: K.S.A. 2006 Supp. 21-4603(b) and (i), 22-3717(m)(4) and (m)(5), -4503, -4504, - 4513(a) and (b), -4529; and K.S.A. 21-4603, -4603d, 22-3717, -4529
STATE V. MOODY – October 27, 2006

SEDGWICK DISTRICT COURT – AFFIRMED IN PART, REVERSED IN PART, AND REMANDED WITH DIRECTIONS
COURT OF APPEALS – AFFIRMED IN PART AND REVERSED IN PART
NO. 92,248

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2006/20061027/92248.htm.

FACTS: Moody was charged in a complaint with driving under the influence (DUI) after having been previously convicted of DUI two or more times. Moody pled guilty. Just prior to the imposition of sentence, a third prior DUI conviction was added to Moody's criminal history. 
Moody acknowledged that she had three prior DUI convictions. Accordingly, the district court judge then sentenced Moody as a fourth-time DUI offender. 
Moody appealed her sentence as a fourth-time DUI offender to the Court of Appeals. 
Rejecting a prior Court of Appeals panel’s jurisdictional analysis of the sentencing question, the Court of Appeals panel applied a due process analysis, found that due process had been afforded, and affirmed.

ISSUES: (1) DUI, (2) jurisdiction and, (3) Board of Indigent Defense Service (BIDS) fees

HELD: Court affirmed in part and reversed in part. 
Court held that because prior DUI convictions are not elements of the offense of DUI, prosecution of a complaint, which fails to indicate each prior offense is not jurisdictionally barred, but a defendant is entitled to due process of notice in the information or complaint of the severity level of the DUI offense being charged. 
Court found that where a defendant with three prior DUI convictions receives notice in the complaint of the severity level of the DUI offense charged, is informed at the plea hearing of the maximum penalty for a fourth DUI offense, and prior to imposition of the statutory sentence admits she had three prior convictions, the defendant has been afforded due process and is appropriately sentenced as a fourth-time DUI offender, although the complaint alleged only “two or more” prior offenses. 
Court reversed and remanded the fees issue because a sentencing judge assessing fees to reimburse BIDS must consider on the record at the time of assessment the financial resources of the defendant and the nature of the burden that the payment of fees will impose.

STATUTES: K.S.A. 8-1567(g); K.S.A. 22-3201 and K.S.A. 2005 Supp. 22-3210(a)(2), -4513

DISSENT: Justice Luckert indicated she would not reach the due process violation, but would conclude that Moody abandoned this issue when seeking review of the Court of Appeals decision. However, J. Luckert adopted a different analysis on the due process issue if addressed.

STATE V. ELLIOTT – April 28, 2006

JOHNSON DISTRICT COURT – AFFIRMED; COURT OF APPEALS – AFFIRMED 
NO. 92,853

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2006/20060428/92853.htm.

FACTS: Elliott convicted in district court with driving on suspended license and DUI with two or more prior DUI convictions. 
Criminal history for sentencing included four prior DUI convictions in municipal court, each listed as misdemeanors. Prior to sentencing, Elliott challenged these four convictions. 
District court struck two from Elliott’s criminal history score, and convicted Elliott of felony DUI as fourth time offender. In unpublished opinion, Court of Appeals affirmed. State’s petition for review was granted.

ISSUES: Municipal DUI convictions in criminal history

HELD: District court correctly excluded, for sentencing purposes, two of Elliott’s prior municipal court DUI convictions on the ground that municipal court lacked subject matter jurisdiction. 
Municipalities do not have jurisdiction and may not prosecute third and subsequent violations of city ordinances for DUI because such violations are felonies under K.S.A. 8-1567. 

STATUTES: K.S.A. 2005 Supp. 8-1567 sections (a), (d)-(g), (m)(2) and (o)(1), 22-2902(3); K.S.A. 8-262, -1567, -1567(g), 12-4104, 21-4502(1)(b), 22-2601; and K.S.A. 1996 Supp. 8-1567
STATE V. MOORE – March 10, 2006

JOHNSON DISTRICT COURT – CONVICTION AFFIRMED, SENTENCE VACATED, AND REMANDED 
NO. 93,521

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2006/20060310/93521.htm.

FACTS: Moore convicted of felony DUI. On appeal, he claimed: (1) trial court erred in denying motion to dismiss charge for lack of jurisdiction, and in holding second preliminary hearing where state presented evidence of prior DUI convictions; (2) insufficient evidence supported his conviction where police never saw him operating a vehicle while intoxicated; and (3) sentence as sixth-time DUI offender was illegal because he was charged as third-time offender.

ISSUES: (1) Preliminary hearing, (2) sufficiency of evidence, and (3) sentencing 

HELD: Challenge to first preliminary hearing is not a jurisdictional issue. Under facts, Moore waived his challenge to sufficiency of preliminary hearing when he filed motion to dismiss more than 20 days after entering plea. 
Also, defense counsel entered a qualified stipulation to evidence, Moore now claims, was absent in the first preliminary hearing.

Sufficient evidence supports the conviction.

DUI charged as nonperson felony contains disparate penalties based on whether person charged is a third-time DUI offender, K.S.A. 2005 Supp. 8-1567(f), or a fourth or subsequent DUI offender, K.S.A. 2005 Supp. 8-1567(g). 
Due process thus requires notice of the particular subsection being charged. 
Failure to do so results in the defendant being sentenced as a third- time offender. 
Because Moore charged as third-time DUI offender, his sentence as a sixth-time offender is vacated.
 Case remanded for resentencing as third-time offender. State v. Moody, 34 Kan. App. 2d 526 (2005), is distinguished.

STATUTES: K.S.A. 2005 Supp. 8-1567 sections (f) and (g); K.S.A. 22-3201(c), -3208 sections (3) and (4); and K.S.A. 1995 Supp. 8-1567, -1567(d)
STATE V. BROWN – December 23, 2005

WASHINGTON DISTRICT COURT – AFFIRMED IN PART, REVERSED IN PART, SENTENCE VACATED, CASE REMANDED 
NO. 92,413

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2005/20051223/92413.htm.

FACTS: Brown convicted of driving under influence of alcohol (DUI) and involuntary manslaughter while DUI. Brown appealed, claiming district court erred in (1) denying motion to dismiss on speedy trial claim, (2) not striking prospective juror (J.F.) for cause, and (3) failing to instruct jury on DUI as lesser included offense of involuntary manslaughter while DUI. Brown also contends (4) charges of involuntary manslaughter while DUI and DUI are multiplicitous which requires reversal of manslaughter conviction, (5) there was insufficient evidence to convict him of involuntary manslaughter while DUI because State failed to prove Brown's DUI was proximate cause of victim’s death, and (6) trial court erred in applying enhanced criminal history scoring provisions of K.S.A. 2002 Supp. 21 4711(c)(2) on Brown’s conviction for involuntary manslaughter while DUI.

ISSUES: (1) Speedy trial, (2) challenge for cause, (3) jury instruction, (4) multiplicitous charges, (5) sufficiency of evidence, and (6) sentencing

HELD: Under facts, delay from date judge granted defendant's motion for continuance of trial until rescheduled trial date was chargeable against the defendant for speedy trial purposes pursuant to K.S.A. 22 3402(1).

While it would have been safer to excuse J.F. from jury service in this case, no abuse of discretion by trial court or prejudice to Brown's defense. 

DUI is lesser included offense of involuntary manslaughter while DUI because all elements of K.S.A. 2004 Supp. 8 1567(a)(2) are identical to some of elements of K.S.A. 2004 Supp. 21 3442. Here, jury considered each charge separately and found Brown guilty of both.
 Although jury should have received lesser included offense instruction, there was no clear error requiring reversal.
 Charges of involuntary manslaughter while DUI, K.S.A. 2004 Supp. 21 3442, and DUI, K.S.A. 2004 Supp. 8 1567(a)(2), are multiplicitous. Brown’s conviction for DUI, the less severe offense, is reversed and sentence on that charge is vacated.

On evidence viewed in light most favorable to the state, rational jury could have found Brown guilty beyond a reasonable doubt. 

Under facts, special sentencing provision of K.S.A. 2002 Supp. 21 4711(c)(2) only applies to convictions for involuntary manslaughter while DUI of both alcohol and drugs. Brown's two prior DUI convictions were improperly scored as two person felonies, which resulted in an illegal sentence for involuntary manslaughter while DUI. 
That sentence is vacated and case is remanded for resentencing. 

DISSENT (Greene, J.): Majority's construction and application of K.S.A. 22 3402 is inconsistent and contrary to Kansas authorities. Brown was not brought to trial within period required by K.S.A. 22 3402, and he should have been discharged from further liability for crimes charged. 

STATUTES: K.S.A. 2004 Supp. 8 1567(a)(2) and (3), 21 3107(2)(b), 3442, 22 3402(5)(c); K.S.A. 2002 Supp. 21 4711(c)(2); K.S.A. 21-4701 et seq., 22 3402(1), -3402(3)(c), -3410, 3410(2) sections (g), (h), and (i)
STATE V. MOODY – October 14, 2005

SEDGWICK DISTRICT COURT – AFFIRMED 
NO. 92,248

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2005/20051014/92248.htm.

FACTS: Moody was charged with felony DUI having been previously convicted of DUI two or more times. Moody plead guilty, but at the sentence hearing, the court observed that Moody's criminal history included three rather than two prior DUI convictions. 
The district court sentence Moody as a fourth-time offender.

ISSUES: Did the district court have jurisdiction to sentence Moody as a fourth-time DUI offender? Did the district court err in not considering Moody's financial resources before imposing reimbursement of BIDS attorney fees?

HELD: Court affirmed. Court stated the issue was one of due process rather than jurisdiction. 
Court stated the fact that Moody's third DUI conviction was not brought to light until sentence would appear to be impermissible at first blush. 
However, the Court held that Moody's sentence did not violate due process. 
Court stated that Moody's complaint alleged the proper crime classification and consequently, due process concerns were met. 
Moody also received notice of the severity level with which she was charged, as well as the maximum penalty for a fourth offense. 
Court held that where a defendant with three prior DUI convictions receives notice in the complaint of the severity level of the DUI offense charged, and receives notice at the plea hearing of the maximum penalty for a fourth DUI offense, the defendant was appropriately sentenced as a fourth-time DUI offender, although the complaint alleged only "two or more" prior offenses. Court also affirmed the imposition of BIDS attorney fees. 
Court agreed with the rationale in State v. Robinson, 33 Kan. App. 2d 773, 109 P.3d 185 (2005) and held that the consideration of a defendant's financial resources at the time the assessment is enforced, rather than the time of assessment, provided an outcome consistent with the legislature's intent in K.S.A. 2002 Supp. 22-4513. 

STATUTES: K.S.A. 8-1567(f), (g); K.S.A. 21-4607; K.S.A. 22-3201; K.S.A. 2004 Supp. 22-3201(c) K.S.A. 2002 Supp. 22-4513; K.S.A. 2004 Supp. 22-4513; K.S.A. 22-4522

STATE V. CHAMBERLAIN – September 30, 2005

JOHNSON DISTRICT COURT – AFFIRMED; COURT OF APPEALS – AFFIRMED
NO. 91,007

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2005/20050930/91007.htm.

FACTS: Chamberlain convicted of third DUI. In unpublished opinion, Court of Appeals affirmed conviction and sentence. Petition for review granted on Chamberlain’s claim that use of 1986 and 2002 diversion agreements to enhance sentence under K.S.A. 8-1567 violated Ex Post Facto and Contract Clauses of U.S. Constitution.

ISSUES: (1) Ex Post Facto and (2) contract clause

HELD: No ex post facto violation. City of Norton v. Hurt, 275 Kan. 521 (2003), controls, and is not overruled by Stogner v. California, 539 U.S. 607 (2003). 2001 amendment to 8-1567 did not operate retroactively to increase penalty for 1986 diversion, and did not redefine the 1986 diversion as a criminal conviction. 
The amended statute became effective prior to Chamberlain’s 2002 DUI violation and only increased the penalty for that conviction. 
Because 2001 amendment does not affect Chamberlain’s actions prior to its effective date, the amended DUI statute is not an ex post facto law. 

No unconstitutional impairment of Chamberlain’s contractual rights under his 1986 diversion agreement. K.S.A. 8-1567(l)(3) only affects Chamberlain’s current DUI, an enhanced felony sentence based on two previous diversion agreements. 
K.S.A. 8-1567 as amended in 2001 only affects Chamberlain’s 2002 DUI conviction and has no effect on contract rights of Chamberlain’s 1986 diversion agreement.
 STATUTES: K.S.A. 2004 Supp. 8-1567(m)(1) and (3), -1567(p), 22-2911(b), -2911(c), -2911(d); K.S.A. 8-1567, -1567(f), -1567(l)(1) and (3), 12-4412, -4413 et seq., -4413(c), -4413(d), -4414(e), -4416(a), -4416(e), -4417, 22-2906 et seq., -2906(3), -2906(4), -2907(1), -2910; and K.S.A. 8-1567(l)(1), and (3) (Furse 1991); K.S.A. 1986 Supp. 8-1567(j)(1), -1567(j)(3).
STATE V. JARRELL – April 22, 2005

SEDGWICK DISTRICT COURT – AFFIRMED 
NO. 92,054 – MOTION TO PUBLISH

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2005/20050422/92054.htm.
FACTS: On September 26, 2002, Jarrell was charged with DUI and driving while suspended for offenses occurring on May 9, 2002, with prior convictions in 1998 and 2001. On September 4, 2003, Jarrell was charged with DUI for an offense occurring on September 19, 2002 with prior convictions in 1998 and 2001. Jarrell pled guilty in both cases on December 8, 2003. 
The plea agreement disposed of both cases in one hearing; however, the cases were not formally consolidated, but the trial court stated at the sentencing hearing that he considered the matters to be a consolidated proceeding. 
Prior to sentencing Jarrell filed a motion arguing that he should be considered a third-time offender for each of the new DUI convictions. 
The trial court disagreed and sentenced Jarrell as a third-time offender for the DUI offense charged in 2002 and as a fourth-time offender for DUI offense charged in 2003.
 ISSUE: Should Jarrell have been sentenced as a third-time offender on each of the new DUI convictions?

HELD: Court affirmed. Court stated that the two cases were not formally consolidated, the charges did not arise from a single complaint, and the integrity of the separate complaints was maintained throughout the proceedings when Jarrell entered his guilty pleas separately according to case number and count. 
Court stated that Jarrell plead guilty to the offense charged in 2002 before he pled guilty to the offense charged in 2003. 
Court affirmed the trial court's sentencing of Jarrell as a third and fourth-time DUI offender. 

STATUTES: K.S.A. 8-1567(f); K.S.A. 2002 Supp. 8-1567(g); K.S.A. 2002 Supp. 21-4710(a)
STATE V. SNYDER – March 4, 2005

SALINE DISTRICT COURT - AFFIRMED 
NO. 92,393
For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2005/20050304/92393.htm.

FACTS: Snyder entered no contest plea in 2001 to manufacture of methamphetamine, and sentenced pursuant to the plea agreement. No appeal taken from that sentence. He filed 1507 in 2004, arguing he should have been sentenced as severity level 3 drug felony, pursuant to State v. McAdam, 277 Kan. 136 (2004). District court denied the motion, finding Snyder was barred from collaterally attacking his sentence.

ISSUES: Retroactive application of McAdam

HELD: State v. VanCleave, 239 Kan. 117 (1986) is construed and applied. Holding in McAdam will not be given retroactive effect to cases whose direct criminal proceedings were final prior to January 30, 2004.

STATUTES: K.S.A. 2004 Supp. 60-1507, -1507(b); K.S.A. 2003 Supp. 60-1507; K.S.A. 2001 Supp. 65-4152(a)(3) and (4), -7006(a); K.S.A. 8-142, -1567(a), -1567(a)(4), -2503, 21-3808(a), 22-3504(1), -3608(c), 40-3104, 65-4125c, -4159(a), -4160(a), -4161(a) 
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