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STATE V. BANNON 

SEDGWICK DISTRICT COURT – AFFIRMED
NO. 103,368 – JUNE 17, 2011 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/CtApp/2011/20110617/103368.pdf.

Facts: Pursuant to stipulated facts in diversion agreement, Bannon convicted of DUI and failure to drive within single lane. Sentence included six months in jail. Bannon appealed, claiming as he did in unsuccessful pretrial motions that the agreement was invalid because it omitted reference to waiving his rights to "preliminary examinations and hearings" and to counsel, and that the evidence from the traffic stop should be suppressed. Bannon appealed. 

Issues: (1) Validity of diversion agreement and (2) motion to suppress 

Held: State v. Moses, 38 Kan. App. 2d 840 (2007), is discussed and distinguished. Under facts of case, omission of waiver of right to counsel and of preliminary examinations and hearings in Bannon's misdemeanor diversion agreement, although at variance with K.S.A. 22-2909(a), did not invalidate the entire agreement because Bannon exercised his right to counsel at all critical stages of the prosecution, and he had no right under K.S.A. 22-2902 to a preliminary examination in this nonfelony case. 

Based on plain language of the diversion agreement, the stipulated facts, and Bannon's admission of guilt to charges in the complaint, no error or denial of due process in trial court's refusal to consider Bannon's motion to suppress evidence. 

Statutes: K.S.A. 8-1522, -1567(a), -1567(a)(2); K.S.A. 12-4416, -4416(a); K.S.A. 21-3710(b)(1); K.S.A. 22-2902, -2902(1), -2902(4), -2909, -2909(a), -2909(c); and K.S.A. 60-2105 

STATE V. KACSIR – February 25, 2011
SHAWNEE DISTRICT COURT – AFFIRMED
NO. 102,559 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/CtApp/2011/20110225/102559.pdf.

Facts: Kacsir drove car onto shoulder of Interstate-70 in front of parked trooper, who turned on lights and approached Kacsir to see if she had mechanical problems, needed directions, or had a medical emergency. Investigatory stop resulted when officer suspected Kacsir had been drinking. District court denied Kacsir’s motion to suppress all evidence from the detention, finding stop was a legitimate public safety stop under the circumstances and the officer’s reasons for the stop. Kacsir then applied for diversion, which State denied because application not filed within 30 days of first court appearance. Kacsir ultimately convicted of DUI. District court denied Kacsir’s motion to compel State to enter a diversion. On appeal Kacsir claimed the trooper’s stop was an illegal seizure rather than a valid public safety stop, and district court erred in denying motion to compel diversion. 

Issues: (1) Safety stop and (2) diversion application policy 

Held: This car stop was not a voluntary encounter. Once trooper turned on patrol car’s lights no reasonable person would feel free to leave without trooper’s permission. District court correctly held this was a legal public safety stop because trooper gave specific and articulable facts and reasons for stopping and approaching the car for public safety concerns. 

By law, each county and district attorney must adopt written policies and guidelines for setting up any diversion program so defendants and their counsel may know how to go about seeking deferred prosecution of their cases. District attorney’s policy here is clear and facially reasonable. State did not arbitrarily or unreasonably deny Kacsir diversion. Kacsir’s argument that she would have had to waive right to discovery to comply with 30 day limit is incorrect in fact and theory. 

Statutes: K.S.A. 8-2567(d); and K.S.A. 22-2907, -2907(1), -2907(2), -2908 

STATE V. CHAMBERLAIN – September 30, 2005

JOHNSON DISTRICT COURT – AFFIRMED; COURT OF APPEALS – AFFIRMED
NO. 91,007

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2005/20050930/91007.htm.

FACTS: Chamberlain convicted of third DUI. In unpublished opinion, Court of Appeals affirmed conviction and sentence. Petition for review granted on Chamberlain’s claim that use of 1986 and 2002 diversion agreements to enhance sentence under K.S.A. 8-1567 violated Ex Post Facto and Contract Clauses of U.S. Constitution.

ISSUES: (1) Ex Post Facto and (2) contract clause

HELD:  No ex post facto violation. City of Norton v. Hurt, 275 Kan. 521 (2003), controls, and is not overruled by Stogner v. California, 539 U.S. 607 (2003). 2001 amendment to 8-1567 did not operate retroactively to increase penalty for 1986 diversion, and did not redefine the 1986 diversion as a criminal conviction. 
The amended statute became effective prior to Chamberlain’s 2002 DUI violation and only increased the penalty for that conviction. 
Because 2001 amendment does not affect Chamberlain’s actions prior to its effective date, the amended DUI statute is not an ex post facto law. 

No unconstitutional impairment of Chamberlain’s contractual rights under his 1986 diversion agreement. K.S.A. 8-1567(l)(3) only affects Chamberlain’s current DUI, an enhanced felony sentence based on two previous diversion agreements. K.S.A. 8-1567 as amended in 2001 only affects Chamberlain’s 2002 DUI conviction and has no effect on contract rights of Chamberlain’s 1986 diversion agreement.
 STATUTES: K.S.A. 2004 Supp. 8-1567(m)(1) and (3), -1567(p), 22-2911(b), -2911(c), -2911(d); K.S.A. 8-1567, -1567(f), -1567(l)(1) and (3), 12-4412, -4413 et seq., -4413(c), -4413(d), -4414(e), -4416(a), -4416(e), -4417, 22-2906 et seq., -2906(3), -2906(4), -2907(1), -2910; and K.S.A. 8-1567(l)(1), and (3) (Furse 1991); K.S.A. 1986 Supp. 8-1567(j)(1), -1567(j)(3) 
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