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STATE V. Behrendt – April 27, 2012

RENO DISTRICT COURT – AFFIRMED IN PART, REVERSED IN PART AND REMANDED

NO. 105,222

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/CtApp/2012/20120427/105222.pdf
STATE v. McDaniel - July 15, 2011

SEWARD DISTRICT COURT – AFFIRMED
COURT OF APPEALS – AFFIRMED
NO. 101,634 
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2011/20110715/101634.pdf.

Facts: McDaniel pled guilty to one count of aggravated battery after he stabbed the victim. The district court sentenced McDaniel to 34 months' incarceration, the highest presumptive sentence in the grid box. At a later hearing termed a "continued" sentencing hearing, the court ordered McDaniel to pay restitution in the amount of $7,744.26. 

Issues: (1) Restitution and (2) jurisdiction 

Held: Court held that the district judge's failure to require that any hearing on the amount of restitution occur before sentencing did not deprive the district court of jurisdiction. Court also held the district judge did not change the defendant's sentence after pronouncement. The court had jurisdiction to complete sentencing by adding a restitution amount at a continued hearing set by the agreement of the parties. Court also held that sentencing to the highest term in an applicable KSGA grid box without proof of aggravating facts to a jury does not violate Apprendi. 

Statutes: K.S.A. 21, -4603d, -4721; and K.S.A. 22-3424 

STATE V. Adame – June 24, 2011
MONTGOMERY DISTRICT COURT – AFFIRMED IN PART, REVERSED IN PART, AND REMANDED WITH INSTRUCTIONS
NO. 103,646 – JUNE 24, 2011 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/CtApp/2011/20110624/103646.pdf
FACTS: Adame was charged with felony DUI under K.S.A. 2008 Supp. 8-1567(a)(3), a fourth offense, driving while his license was suspended under K.S.A. 2008 Supp. 8-262, and failing to provide proof of vehicle liability insurance under K.S.A. 2008 Supp. 40-3104. After a jury trial, he was convicted as charged. The district court sentenced Adame to 10 months' imprisonment and fined him $2,500 for the felony DUI conviction. Adame was also fined $200 for driving while his license was suspended and $300 for having no proof of liability insurance. The court imposed a 6-month jail term for each of the misdemeanor convictions to run concurrent with the DUI prison term. The court further assessed court costs and an unspecified amount of court-appointed attorney fees. Adame was later assessed $1,200 in attorney fees in the journal entry of sentencing. Adame appealed the DUI conviction and all of the fines imposed.
ISSUES: (1) Unanimous jury verdict and (2) fees and fines
HELD: DUI conviction upheld. Trial court erred in assessing BIDS fees without inquiring into Adame’s ability to pay. The BIDS attorney fees were vacated, and the issue was remanded for further consideration of the fees pursuant to K.S.A. 22-4513(b) and Robinson, 281 Kan. at 546-47. Regarding DUI fees, the trial court erred in not considering community service as an alternative to the fine. The issue of DUI fees was remanded and the court was directed to consider the alternative method of payment under K.S.A. 2008 Supp. 8-1567(j). Regarding the fine for driving on a suspended license, the court vacated the fine under K.S.A. 2008 Supp. 8-262(a)(3) with directions that the trial court must consider Adame's financial resources on the record under K.S.A. 21-4607(3) if it imposes a fine exceeding the mandatory minimum fine of $100.
STATUTES:  K.S.A. 8-262(a)(3) , K.S.A. 8-1567(j), K.S.A. 21-4607(3), K.S.A. 22-4513(b)
STATE V. LONG – May 20, 2011

SEDGWICK DISTRICT COURT – SENTENCE VACATED IN PART
NO. 103,969 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/CtApp/2011/20110520/103969.pdf.

Facts: In each of three separate criminal cases in which he was convicted and placed on probation, Long was assessed $100 BIDS application fee. Motion to revoke probation filed in each case. District court appointed counsel, and assessed $100 BIDS application fee in each case. Long appealed, claiming district court erred in assessing BIDS application fees a second time. 

Issues: (1) BIDS application fee and (2) probation revocation proceedings 

Held: Authority to assess BIDS application fees derives from K.S.A. 22-4529, and that fee is only mandated in cases where the defendant is entitled to counsel under K.S.A. 22-4503. Because probation revocation is not a stage of the criminal prosecution, a defendant facing probation revocation is entitled to court-appointed counsel under K.S.A. 22-3716(b) rather than K.S.A. 22-4503. Because K.S.A. 22-3716(b) is not cited in K.S.A. 22-4529, defendants facing probation revocation proceedings who apply for court-appointed counsel are not required to pay BIDS application fee. Portion of Long's sentence requiring payment of a second BIDS application fee in each case is vacated. 

Statutes: K.S.A. 22-3716, -3716(b), -4503(a), -4529 

STATE V. HAND - MAY 6, 2011  

SEDGWICK DISTRICT COURT – VACATED AND REMANDED
NO. 103,677 – 
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/CtApp/2011/20110506/103677.pdf.

Facts: Hand pled guilty to burglary and four thefts in various criminal episodes. Trial court placed him on probation and ordered restitution to victims. In one instance, Hand stole a big screen television. Trial court did not consider value of the television set, but instead ordered Hand to pay the owner's insurance deductible plus the three-year premium surcharge imposed by the insurance company. Hand appealed, challenging the restitution for the premium surcharge. 

Issues: Restitution 

Held: Kansas cases addressing restitution issues reviewed, distilling guiding principles. Applied to present case, district court erred as a matter of law in basing restitution order on amount of premium surcharge rather than fair market value of the stolen television. Abuse of discretion to ignore settled legal standards. 

Dissent (Leben, J.): Reads statutory language in K.S.A. 21-4610(d)(1) as sufficient to sustain district court's restitution order for increased insurance premiums the crime victim must pay. 

Statutes: K.S.A. 21-4610, -4610(d), -4610(d)(1)

STATE V. PHILLIPS – April 22, 2011
RENO DISTRICT COURT – REVERSED AND REMANDED WITH DIRECTIONS
NO. 103,216 
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/CtApp/2011/20110422/103216.pdf.

Facts: Gabriel Phillips pled no contest to one count of felony theft of three dirt bikes in violation of K.S.A. 21-3701(a)(4), a severity level 9 nonperson felony. He received a six-month prison term but was granted six months' probation in lieu of his prison term. At sentencing, the district court retained jurisdiction to set the amount of restitution at a future hearing. Approximately six months later, Phillips was ordered to pay restitution in the amount of $19,127.36. Phillips appeals the order of restitution. 

Issues: Restitution 

Held: Court found the State failed to introduce evidence of the fair market value of the bikes. The estimated cost of repairing the bikes was $18,396.45. In 2007, Stephens purchased the three bikes for a total of $18,640.16. After the theft, the victim purchased three same or similar bikes for a total of $16,526.44. Instead of basing the restitution order on the fair market value of the property, the district court ordered Phillips to pay restitution based primarily on the cost to repair the bikes to "showroom new" condition. This order of restitution is not supported by the facts or the law. The district court did not make a finding regarding the fair market value of the bikes. The only evidence presented regarding the fair market value of the bikes was presented by Phillips. However, it is clear that the cost of repairs to restore the bikes to "showroom new" condition exceeded the fair market value of the bikes. Court held the award of restitution must be reversed and the amount of restitution vacated. Court remanded to the district court with directions to make a factual determination regarding the fair market value of the bikes. After making a factual determination regarding fair market value, the district court should determine an amount of restitution that does not exceed the fair market value of the bikes. 

Statutes: K.S.A. 21-4610(d)(1); K.S.A. 22-3424(d) 

STATE V. RASCHKE- October 30, 2009

RICE DISTRICT COURT – AFFIRMED, COURT OF APPEALS – AFFIRMED
NO. 98,861 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2009/20091030/98861.pdf.

Facts: Raschke convicted of four counts of forgery. He did not object to imposition of $325 fine, the sum total of the four forged instruments. On appeal, Raschke claimed for first time that in setting the fine, the sentencing court failed to consider on the record Raschke’s financial resources and the nature of the burden on Raschke to pay the minimum fine. Raschke also claimed his 19-month sentence was unconstitutional because it was based in part on criminal history not proven to a jury beyond a reasonable doubt. 

Issues: (1) Preservation of issue for appeal, (2) consideration of defendant’s financial circumstances in setting minimum fine, and (3) sentencing 

Held: Issue raised for first time on appeal is considered as exception to general common law rule that issue must be preserved for appellate review. 

Extensive discussion of when “shall” is directory rather than mandatory, distilling factors to be considered in making that determination to include: 
(1) legislative history; 
(2) substantive effect on a party’s rights versus merely form or procedural effect; 
(3) existence or nonexistence of consequences for noncompliance; and 
(4) subject matter of the statutory provision, e.g., elections or notice on charges for driving under the influence. Applied to K.S.A. 21-3701(b)(2)-(4), the minimum fines for forgery are mandatory, thus sentencing judge did not have to take into account Raschke’s financial resources or the nature of the burden that payment of the fine would impose. 
Raschke’s Apprendi claim is rejected as controlled by State v. Ivory, 273 Kan. 44 (2002). 

Statutes: K.S.A. 8-1567, -1567(f); K.S.A. 21-3710, -3710(a)(1), -3710(b), -3710(b)(2)-(4), -4603d(a)(9), -4603d(I), -4604(e)(1), -4607, -4607(3); K.S.A. 22-3405, -3424(a), -3504, -3803; and K.S.A. 60-404
STATE V. KING– March 27, 2009

CRAWFORD DISTRICT COURT – AFFIRMED IN PART, REVERSED IN PART 
AND COURT OF APPEALS – AFFIRMED
NO. 95,088

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/supct/2009/20090327/95088.htm.

Facts: King convicted of rape and aggravated criminal sodomy. During trial, he did not object to prosecutor questioning him about his post-Miranda silence. On appeal, he raised the alleged violations of Doyle v. Ohio, 426 U.S. 610 (1976), as prosecutorial misconduct. In unpublished opinion, Court of Appeals held the Doyle claim was not preserved for review because there was no contemporaneous objection. King’s petition for review was granted on this issue, and on a question involving restitution order pursuant to K.S.A. 21-4603d(b)(1). 
Supreme Court requested supplemental briefing on (1) whether contemporaneous objection rule can be avoided when alleged violation is subject to characterization as prosecutorial misconduct, and (2) whether prosecutorial misconduct analysis should distinguish between behavior involving admission or exclusion of evidence (such as questioning witnesses) and behavior involving direct communication with jury (such as voir dire and opening and closing arguments). 

Issues: (1) Appellate review of evidentiary claims as prosecutorial misconduct, (2) prosecutorial misconduct in closing argument, and (3) restitution 

Held: Supplemental briefing prompted by potential conflict between court’s prosecutorial misconduct analysis and K.S.A. 60-404 in context of Doyle violations. State v. Manning, 270 Kan. 674 (2001) is re-examined. 
Disapproval of previous decisions that granted appellate review of a prosecutor’s questions and a witness’ answers to those questions during trial without objection by way of a prosecutorial misconduct claim. 
From today forward, evidentiary claims – including questions posed by a prosecutor and responses to those questions during trial – must be preserved by way of a contemporaneous objection for those claims to be reviewed on appeal.
King’s claim of prosecutorial misconduct during closing argument by implying King’s trial testimony was untruthful has no merit in this case, as in State v. Davis, 275 Kan. 107 (2003). 
Review granted to underscore distinction between requirements for restitution under K.S.A. 21-4603d (b) (1) and requirements for reimbursement of fees to Board of Indigents’ Defense Services under K.S.A. 22-4513. 
District court was not required to make findings on the record regarding King’s ability to pay restitution before imposing order of restitution. K.S.A. 21-4603d (b) (1) is examined and interpreted. 

Statutes: 18 U.S.C. § 3664(a); and K.S.A. 21-4603d(b)(1), 22- 3414, -3414(3), -4513, -4513(b), 60-404
STATE V. HARVEY– February 13, 2009

SEDGWICK DISTRICT COURT – AFFIRMED IN PART, REVERSED IN PART, AND REMANDED
NO. 98,447

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2009/20090213/98447.htm.

FACTS: Fearing, others at the Wichita Work Release facility, would kill him, Harvey walked away. He turned himself in two days later and was charged with aggravated escape. After mistrial, district court granted state’s motion to exclude compulsion defense, finding evidence at first trial showed elements of compulsion defense had not been met. Jury returned guilty verdict. Harvey appealed, claiming: (1) he was denied a fair trial and right to present a defense, (2) error for trial court to deny his request for a compulsion instruction, and (3) noncompliance with State v. Robinson, 281 Kan. 538 (2006), when district court directed Department of Corrections to determine Harvey’s ability to pay Board of Indigents’ Defense Services attorney fees upon Harvey’s release. 

ISSUES: (1) Compulsion defense, (2) compulsion instruction, and (3) attorney fees 

HELD: District court correctly determined that Harvey failed to satisfy two of the five elements of compulsion defense in State v Irons, 20 Kan. 302 (1992), applicable when a defendant seeks to use it in an escape from custody case. No abuse of discretion in granting motion to exclude compulsion defense. 
Under facts, Harvey not entitled to instruction on compulsion defense. 
State concedes noncompliance with Robinson. BIDS attorney fee assessment is vacated, and case remanded.
CONCURRING (Greene, J.): Agrees that Harvey’s conviction must be affirmed under facts of case, which do not satisfy at least one element in Irons. Writes separately to express concern that unlike other affirmative defenses, the practice of having trial court eliminate a defense of compulsion on a motion in limine prior to presentation of the evidence to a jury violates a defendant’s fundamental right to a jury trial. 

STATUTES: K.S.A. 21-3209, -3801(a) (7) 

STATE V. LOGGINS– October 17, 2008

SHAWNEE DISTRICT COURT – AFFIRMED
NO. 98,796

For full text of this opinion, go to http://www.kscourts.org/Cases-and Opinions/opinions/ctapp/2008/20081017/98796.htm.

FACTS: Loggins convicted on pleas to felony theft charges. On appeal, he claimed district court erred in calculating his criminal history by accepting authenticated copies of computer printouts of court records from a Minnesota district court, and in ordering Loggins to pay BIDS application fee without considering Loggins’ ability to pay the fee and whether it would impose manifest hardship. He also claimed imposition of BIDS application fee under K.S.A. 22-4529 is unconstitutional. 

ISSUES: (1) Criminal history, (2) BIDS application fee, and (3) constitutionality of K.S.A. 22-4529

HELD: A certified journal entry is best evidence of a prior conviction, but it is not the only permissible form of evidence to prove a defendant’s criminal history.
Under facts of case, district court did not err in finding State proved existence of Loggins’ criminal history by a preponderance of the evidence.

BIDS attorney fees under K.S.A. 22-4513(b) and BIDS application fee under K.S.A. 22-4529 are compared. Given permissive language in application fee statute, district court is not required to make explicit manifest hardship determination on record to assess application fee. 

District court’s sentencing order that Loggins pay BIDS application fee previously assessed but not yet paid was consistent with procedure in State v. Hawkins, 285 Kan. 842 (2008). 
Constitutionality of K.S.A. 22-4529 upheld in State v. Casady, 40 Kan.App.2d __ (No. 99,023, September 12, 2008).

STATUTES: K.S.A. 21-4715(a)-(c), 22-4504, -4513, -4513(b), -4529, 60-456 

STATE V. CASADY– September 12, 2008

DONIPHAN DISTRICT COURT – AFFIRMED
NO. 99,023

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2008/20080912/99023.htm.

FACTS: Casady convicted on plea agreement. At sentencing, district court assessed court costs and $100 application fee for appointment of counsel from Board of Indigents’ Defense Services (BIDS) to be paid out of $500 cash appearance bond deposited with court, and waived payment of BIDS attorney fees. On appeal, Casady claimed K.S.A. 22-4529 is an unconstitutional recoupment statute because it imposes a mandatory $100 application fee on all defendants who seek appointed counsel from BIDS.

ISSUES: Constitutionality of K.S.A. 22-4529

HELD: When district courts follow teachings and directions of State v. Hawkins, 37 Kan. App. 2d 195 (2007) and 285 Kan. 842 (2008), the wording of K.S.A. 22-4529 passes constitutional muster as directed by 10th Circuit and U.S. Supreme Court, and complies with directions of Olsen v. James, 603 F.2d 150 (10th Cir. 1979), which are necessary to allow a recoupment statute to be constitutional. 

STATUTES: K.S.A. 2006 Supp. 22-4529; and K.S.A. 22-4527, -4529


STATE V. BARNEY– May 6, 2008

SHAWNEE DISTRICT COURT – AFFIRMED IN PART, REVERSED IN PART, REMANDED
NO. 96,497
(ORIGINALLY FILED OCTOBER 5, 2007)

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2007/20071005/96497.htm.

FACTS: Barney convicted and sentenced for aggravated burglary, burglary, theft, and criminal damage to property. On appeal he claimed (1) district court erred in admitting evidence of police dispatch statement resulting from anonymous caller reporting suspicious behavior in neighborhood, (2) insufficient evidence supported his convictions, (3) error in order for reimbursement of BIDS attorney fees, and (4) sentence improperly based on criminal history not proven to jury.

ISSUES: (1) Police dispatch statement, (2) sufficiency of evidence, (3) BIDS reimbursement, and (4) sentencing

HELD: Police dispatch cases reviewed. Evidence in this case was not inadmissible hearsay and did not violate Confrontation Clause. Anonymous caller did not identify Barney by name or establish guilt of any crime. 
District court properly found testimony regarding police dispatch statement was not offered to prove truth of the matter asserted, but only to explain officers’ actions after receiving the dispatch, and to explain how officers initially approached Barney as a suspect. 
Even if error, it was harmless under facts and circumstances of case.

Sufficient evidence supported all of Barney’s convictions. 

State concedes the district court failed to inquire into Barney’s financial ability to reimburse BIDS attorney fees. That part of Barney’s sentence is reversed and remanded for compliance with K.S.A. 2006 Supp. 22-4513. 

Kansas Supreme Court case law defeats Barney’s claim that criminal history had to be proven to a jury beyond a reasonable doubt.

STATUTES: K.S.A. 2006 Supp. 22-4513, 60-460; K.S.A. 22-4513, 60-407(f)

STATE V. EHRLICH– August 8, 2008

POSTON V. U.S.D. NO.387
RUSSELL DISTRICT COURT – AFFIRMED
COURT OF APPEALS – AFFIRMED
NO. 96,797

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/supct/2008/20080808/96797.htm.

FACTS: Ehrlich pled guilty in August 2003 to possession of marijuana. District court ordered 12 months’ probation with underlying prison term, and reimbursement of BIDS attorney and application fees. Probation revoked in January 2006. Ehrlich filed notice of appeal, arguing the BIDS attorney fees order was subject to challenge on appeal because district court had jurisdiction to impose a new sentence following probation revocation. In unpublished opinion, Court of Appeals affirmed the revocation, and dismissed challenged to BIDS fees because appeal on that issue was untimely filed from the 2003 sentencing date. Petition for review granted on BIDS issue only.

ISSUES: Appellate jurisdiction

HELD: K.S.A. 22-3716(b) does not authorize district court to impose an entirely new sentence, but instead allows a downward modification of the original sentence. Ehrlich failed to take a timely appeal from BIDS attorney fee judgment, and failed to refer to the original sentence or the judgment imposing BIDS attorney fees in his only notice of appeal. 
Court of Appeals correctly concluded it had no jurisdiction to consider BIDS issue. 

STATUTES: K.S.A. 22-3504, -3608(c), -3716(b), -4513

STATE V. PERRY – May 16, 2008

MONTGOMERY DISTRICT COURT – AFFIRMED
NO. 98,574

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2008/20080516/98574.htm.

FACTS: Perry pled to nonresidential burglary and was sentenced to 27 months' imprisonment. His plea agreement contained a statement that he would pay "the costs of this action, and pay appointed counsel fees in the amount of $150." There was no discussion of fees or costs at the sentencing hearing, but the journal entry ordered Perry to pay a $100 BIDS application fee and attorney fees of $150. 

ISSUES: BIDS fees

HELD: Court held that where a defendant has agreed as a part of an otherwise valid plea agreement to pay a specific portion of BIDS attorney fees, the sentencing judge may forego the statutory procedure normally required by Robinson, and order such reimbursement in the journal entry of sentencing. 

STATUTES: K.S.A. 22-4513(b)
STATE V. BALE – May 16, 2008

RENO DISTRICT COURT – AFFIRMED IN PART, VACATED IN PART, 
AND REMANDED
NO. 96,929

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2008/20080516/96929.htm.

FACTS: Bale convicted of involuntary manslaughter for running over her son Casey. On appeal, Bale claimed district court failed to instruct jury that State must establish that her conduct was proximate cause of Casey’s death, and that Casey’s conduct was not an intervening cause. She claimed her confession to a detective a week later should have been suppressed because she was not first advised of Miranda rights. And she claimed the journal entry ordering reimbursement of BIDS attorney fees and for BIDS application fee should be corrected because these were not included in the district court’s oral pronouncement of sentence.

ISSUES: (1) Jury instruction, (2) motion to suppress, and (3) BIDS fees

HELD: No error in not giving separate proximate cause instruction. Instructions on elements of the crime adequately expressed proximate cause requirement, and no evidence warranted an instruction on intervening cause. Facts in State v. Collins, 36 Kan. App. 2d 367 (2006), are discussed and distinguished. 

No error in denying Bale’s motion to suppress. Under facts of case Bale was not under arrest, and a reasonable person would not perceive that she was in custody.
K.S.A. 22-4513 is a recoupment statute. Consequently, imposition of BIDS fees is not part of a defendant’s punishment for a crime, and is therefore not part of the defendant’s sentence. 
Because district court did not consider Bale’s ability to pay the BIDS attorney fees, that order is vacated and remanded for proceedings consistent with State v. Robinson, 281 Kan. 538.

STATUTES: K.S.A. 2007 Supp. 8-1001, -1567; and K.S.A. 21-3142, 22-3414(3), -4513, -4529
STATE V. WENZEL– March 7, 2008

RENO DISTRICT COURT– AFFIRMED IN PART AND REMANDED
NO. 97,548

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2008/20080307/97548.htm.
FACTS: Wenzel appealed his conviction and sentence for third DUI conviction. He claimed breath test result should not have been admitted because officer administering test did not testify that he had read the manufacturer’s operational manual for the testing instrument or personally determined that the test procedure complied with that manual. He also claimed the trial court failed to orally pronounce Board of Indigent Defense Services (BIDS) attorney and application fees during sentencing, thus these fees may not be assessed. Finally, he claimed the trial court erred in imposing minimum $1500 fine without first considering Wenzel’s financial resources.

ISSUES: (1) Admission of breath test result, (2) assessment of BIDS fees, and (3) imposition of fine

HELD: An adequate evidentiary foundation for admission of breathalyzer test result may be shown through testimony that the machine used had been certified for use by KDHE, that the machine operator had been certified by KDHE to operate the machine, and that operator followed testing procedures established by KDHE. There is no evidentiary requirement that the machine operator have separately reviewed the manufacturer’s operating manual for the machine because any significant requirements of that manual should be incorporated into KDHE’s testing procedures.
Here, officers were certified by KDHE and administered the test according to KDHE’s established procedures. 
District court properly admitted Wenzel’s test result even though the officer had not personally read the manufacturer’s operational manual for the Intoxilyzer 5000 machine.
 Inconsistency by appellate court panels on this issue is recognized. A district court’s failure to announce the assessment of BIDS fees at sentencing does not preclude their assessment. 
On facts of case, BIDS application fee is vacated and matter is remanded to district court to consider whether this fee should be waived for manifest hardship, and if not, district court may then assess the fee. 
Assessment of BIDS attorney fees is also vacated and remanded for district court to consider whether to assess those fees under K.S.A. 2-4513 and State v. Robinson, 281 Kan. 538 (2006). 

When the district court assesses the minimum fine provided by statute for an offense, it need not give consideration to the defendant’s ability to pay it. 

STATUTES: K.S.A. 8-1002(a)(3), 21-4607(3), 22-4513, -4529; and K.S.A. 2005 Supp. 8-1567, -1567(f)


STATE V. DURHAM – December 14, 2007

LYON DISTRICT COURT– AFFIRMED IN PART AND VACATED IN PART
NO. 97,236

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2007/20071214/97236.htm.

FACTS: Durham convicted of forgery. After arrest and prior to plea, he swallowed razor blades and was hospitalized. District court ordered restitution, which included bank fee, Durham’s medical expenses, and the overtime salary and lodging expenses incurred by sheriff’s department while guarding Durham during medical treatment.
 ISSUE: Restitution for medical costs and expenses

HELD: District court was authorized by K.S.A. 2006 Supp. 21-4603d(a)(8) to order Durham to pay medical expenses in addition to bank charge. Statue is examined, finding terms “costs” and “expenses” are redundant, and term “medical” modifies both terms. 
Because hotel lodging expenses and overtime charges incurred by officers in guarding a hospitalized defendant are not “medical costs and expenses” under the statute, they may not be included in a restitution order. 
Order to pay medical expenses is affirmed, but nonmedical expenses in the restitution order are vacated. 

STATUTES: K.S.A. 2006 Supp. 19-1910, 21-4603d subsections (a)(8), (b)(1)


STATE V. VASQUEZ– November 21, 2007

ELLIS DISTRICT COURT – APPEAL DISMISSED
NO. 96,690

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2007/20071121/96690.htm.

FACTS: Vasquez convicted of aggravated battery in March 2000. Sentence included probation and payment of restitution. District court granted state’s August 2004 motion to revoke probation, based on Vasquez’s failure to pay restitution. It granted Vasquez’s motion for reconsideration, finding state’s motion was untimely because the court lost jurisdiction when Vasquez’s probation expired in May 2004. In July 2005, state asked district court to find Vasquez in indirect contempt of court because he still owed restitution. District court concluded it did not have authority to order a contempt citation in a criminal case, and it did not have jurisdiction to enforce any orders stemming from the original criminal case.  State appealed.

ISSUE: Appellate jurisdiction

HELD: Appeal is dismissed because state’s appeal does not come within any of the narrowly defined categories of K.S.A. 2006 Supp. 22-3602(b). Once an individual completes his or her period of incarceration or probation, the trial court no longer has jurisdiction in the criminal case over any unpaid restitution. Collection of unpaid restitution must then be pursued in a civil action. 
No appellate jurisdiction to consider substantive issues raised by state.

STATUTES: K.S.A. 2006 Supp. 22-3602(b)

STATE V. BRYANT – June 8, 20007
SEDGWICK DISTRICT COURT – AFFIRMED
NO. 96,274
For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2007/20070608/96274.htm.

FACTS: Bryant pled no contest to multiple crimes involving aggravated robbery, theft, aggravated burglary, forgery, and burglary. At sentencing, the state requested a 30-day extension to determine the proper amount of restitution. The court gave the parties 30 days, otherwise it would schedule a restitution hearing. Nearly four months after sentencing, the state filed a motion for a restitution hearing. After a hearing, the court ordered restitution in an amount just over $11,000.
 ISSUES: (1) Restitution and (2) jurisdiction

HELD: Court held that where the district court initially granted the parties 30 days from sentencing to settle the issue of restitution, the district court did not abuse its discretion in subsequently allowing the state more than 30 days to determine the amount of the defendant’s restitution. 
Court stated that the procedure set forth in K.S.A. 22-3424(d) requiring the district court to hold a hearing to establish restitution before imposing sentence is directory rather than mandatory. 

STATUTES: K.S.A. 22-3424(d) and K.S.A. 2006 Supp. 21-4610(d)(1) 
STATE V. COLE – April 13, 2007
SALINE DISTRICT COURT– REVERSED AND REMANDED
NO. 96,361

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2007/20070413/96361.htm.

FACTS: Cole convicted of making a false writing, and agreed to pay back monies owed to Social and Rehabilitative Services (SRS) and Federal Emergency Management Administration (FEMA). District court ordered restitution to SRS, FEMA, and Red Cross as the agency that processed FEMA benefits. On appeal, Cole claimed the court abused its discretion in the amount of restitution ordered, and failed to consider Cole’s ability to pay restitution and Board of Indigent Defense Services (BIDS) attorney fees.

ISSUES: (1) Amount of restitution, (2) ability to pay restitution, and (3) ability to pay BIDS fees

HELD: Restitution order is reversed as abuse of discretion where no evidence in record supports the amount of restitution ordered. 
For consideration on remand, restitution to Red Cross is questioned as outside the plea agreement.
 K.S.A. 2006 Supp. 21-4610(d) imposes no requirement on trial court to independently consider a defendant’s financial circumstances before ordering restitution. 
Federal restitution statute is distinguished. 

Pursuant to State v. Robinson, 281 Kan. 538 (2006), order to reimburse BIDS attorney fees is reversed because court did not consider on the record Cole’s ability to pay these fees.

STATUTES: 18 U.S.C. § 3663; K.S.A. 2006 Supp. 21-3711, -4610(d), 22-4513, -4529; K.S.A. 2005 Supp. 22-4513; and K.S.A. Supp. 2002 Supp. 21-4603d(b)(1)

