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STATE V. URISTA– December 1, 2010 

SHAWNEE DISTRICT COURT – AFFIRMED
NO 103,089

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/CtApp/2010/20101217/103089.pdf.
Facts: Urista entered no contest plea to 15 offenses in exchange for state’s agreement to recommend concurrent sentences. At sentencing, prosecutor recommended concurrent sentences, but also made statements about Urista and crimes Urista had committed which put him in negative light. District court imposed consecutive sentences. Urista appealed, claiming prosecutor violated the plea agreement by effectively arguing against concurrent sentences. 

Issues: Compliance with plea agreement 

Held: On facts of case, prosecutor’s remarks did not so undermine recommendation for concurrent sentences as to negate that recommendation altogether, and were in line with remarks made in other cases where no breach of plea agreement was found. State v. Foster, 39 Kan. App. 2d 380 (2008), is distinguished and limited. 

Statutes: K.S.A. 2009 Supp. 22-4902(a)(7); and K.S.A. 21-4720(b) 
STATE V. URBAN – September 24, 2010

JOHNSON DISTRICT COURT – AFFIRMED AND
COURT OF APPEALS – REVERSED
NO. 98,856

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2010/20100924/98856.pdf.
FACTS: Urban granted personal recognizance bond subject to condition that she go to Johnson County Community Corrections Residential Center. When she failed to return while on pass to visit her family, state charged her with aggravated escape from custody. District court dismissed the charge, finding Urban’s release on bond and placement at the facility did not fit definition of K.S.A. 21-3809(b)(1). State appealed. Court of Appeals reversed, finding Urban was in custody for purposes of aggravated escape statute when she failed to return to the facility. 40 Kan. App. 2d 517 (2008), noting disagreement unpublished Court of Appeals decision, State v. Hampton, No. 91,092 (Sept. 24, 2004). Urban’s petition for review granted.

ISSUES: “Custody” and community corrections

HELD: Court of Appeals is reversed. District court’s dismissal of aggravated escape charge is affirmed. Under second sentence of K.S.A. 21-3809(b)(1), a defendant on a personal recognizance bond conditioned on residence in a community corrections facility is under a “constraint incidental to release on bail.” If such a defendant leaves or is absent from the facility without authorization, an aggravated escape charge cannot be pursued because the statutory definition of “custody” cannot be met.

STATUTES: K.S.A. 20-3018(b), -3809(b)(1), 21-3810; and K.S.A. 1983 Supp. 21-3809(b)(1)

STATE V. HALL – August 20, 2010

SHAWNEE DISTRICT COURT – AFFIRMED IN PART, RESTITUTION ORDER VACATED, AND REMANDED WITH DIRECTIONS
NO. 102,117 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/CtApp/2010/20100820/102117.pdf.
FACTS: Michael Hall appeals his sentence for aggravated robbery and attempted second-degree murder. Hall claims the district court erred by holding the restitution hearing without his presence. He also argues the court lacked jurisdiction to award restitution after judgment was already pronounced at sentencing. Finally, Hall contends the court erred in sentencing him to an aggravated sentence without putting it before the jury and in sentencing him to an increased sentence based on prior criminal history without putting it before the jury.

ISSUES: (1) Restitution hearing and (2) sentencing

HELD: Court held that an attorney may waive the client’s right to be present at a restitution hearing if the client previously consented to that waiver. Court stated that was not the case here. Court vacated the district court’s restitution order and required another restitution hearing. Court also held the district court could retain jurisdiction to set the specific amount of restitution at a date after the rest of sentencing. Court rejected Hall’s Apprendi claim.

STATUTES: K.S.A. 22-3405
STATE V. BROWN – August 6, 2010

WYANDOTTE DISTRICT COURT – AFFIRMED IN PART, REVERSED IN PART, AND REMANDED WITH DIRECTIONS
NO. 101,819 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/CtApp/2010/20100806/101819.pdf.
FACTS: Kenneth Brown appeals his convictions of aggravated burglary, burglary, and theft of property of a value of more than $1,000. The trial court imposed a total presumptive sentence of 142 months' imprisonment. Brown claims the district court violated K.S.A. 60-455 and committed reversible error by admitting evidence at trial of his prior conviction of attempted burglary and by giving an erroneous limiting instruction to the jury.

ISSUES: (1) Prior crimes evidence and (2) jury instructions

HELD: Court held there was substantial competent evidence to support the district court’s finding that the victim identified Brown as the intruder. 
Court also stated that although Brown's intent to commit a theft inside the residence was a material fact that the State was required to prove beyond a reasonable doubt, Brown did not dispute this particular material fact by asserting an innocent explanation for his actions. 
However, court stated that intent becomes a disputed issue only when the defendant asserts an innocent explanation for his or her actions. Because Brown did not offer an innocent explanation for his actions, 
Court concluded the district court erred by admitting evidence of his prior attempted burglary conviction in order to prove intent. 
Court held the evidence against Brown for aggravated burglary was far from overwhelming and the Court was unable to conclude the trial court’s err was harmless. 
However, Court did not find reversible error concerning Brown’s conviction for burglary and theft. 
Court reversed for new trial on the aggravated burglary conviction.

STATUTES: K.S.A. 21-3716; K.S.A. 22-3414; and K.S.A. 60-261, -401(b), -445, -455
STATE V. SANDBERG – July 23, 2010

SHAWNEE DISTRICT COURT – AFFIRMED
NO. 100,037 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2010/20100723/100037.pdf.
FACTS: Sandberg was charged with electronic solicitation in violation of K.S.A. 2006 Supp. 21-3523. However, the indictment did not specify which subsection of the statute was charged, severity level one or severity level three. However, both the indictment and the written plea agreement identified the crime as the most severe, i.e., a severity level 1 person felony pursuant to K.S.A. 2006 Supp. 21-3523(a)(2), (b). 

Sandberg pleaded no contest to this charge. During the plea hearing, the factual basis offered in support of the plea established that Sandberg electronically solicited or enticed a person whom he believed to be 13 years old to commit or submit to an unlawful sex act. Sandberg indicated that he understood the crime was a severity level 1 person felony carrying a sentencing range of 147 to 653 months, depending on his criminal history score. 

After entering the plea and before being sentenced, Sandberg filed a motion for a dispositional and durational departure. 

The district court determined the legislature intended for offenders to receive a harsher punishment when the offender believed the victim to be younger than 14 years of age. 

Accordingly, the court imposed the severity level 1 punishment specified in K.S.A. 2006 Supp. 21-3523(a)(2), (b) and sentenced Sandberg to a 184-month prison sentence.

ISSUES: Identical offense sentencing doctrine

HELD: Court held Kansas' identical offense sentencing doctrine does not apply when severity levels of the same offense have overlapping provisions. 

Court held the statute gives clear notice of the potential penalties. 

Court stated that even though an offender may not know how a prosecutor will exercise his or her discretion in charging, the offender knows of the potential. 

Court held there is no more discretion granted to the prosecutor in this case and no less notice of possible penalties than in other charging situations where a prosecutor must decide which severity level of the same crime should be charged. 

Court also held the rule of lenity is not an appropriate tool for that analysis because the rule does not require a prosecutor to charge the least severe level in a hierarchy of included offenses. 

The rule of lenity provided Sandberg no relief.

DISSENT: Justice Johnson dissented arguing the identical offense doctrine should apply.

STATUTES: K.S.A. 20-3018 (c); K.S.A. 21-3107, -3503(1), -3504, -3523; K.S.A. 65-4152, -4159(a), -4161(a), -7006

STATE V. MAGALLANEZ – July 16, 2010

LYON DISTRICT COURT – REVERSED AND REMANDED
NO. 99,694 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2010/20100716/99694.pdf.
Facts: Magallanez was convicted in three child sexual abuse cases tried together by the district court. Magallanez's victims were between the ages of 13 and 15 and involved sexual relations after Magallanez provided alcohol and drugs. Magallanez raised 15 issues on appeal, five were dispositive of the appeal. 

Issues: (1) Prosecutorial misconduct, (2) admission of evidence, (3) rape shield, (4) jurisdiction, (5) jury verdict, and (6) cumulative error 

Held: Court held there were two instances of improper statements that amounted to prosecutorial misconduct, but that given the amount of evidence, the errors did not require a reversal under the prejudice prong of the prosecutorial misconduct standards. 

Next, Court held that the trial court erred in admitting K.S.A. 60-455 evidence and instructing the jury on all the relevant admissible grounds under the statute. 

Court stated it was error for the trial court to instruct upon any K.S.A. 60-455 factor that is obviously inapplicable. 

However, Court stated that given the weight of the evidence, the errors standing alone were harmless. 

Court concluded it was error for the district court to refuse to redact a portion of a letter written by one of the victims concerning the victim's virginity. 

Court held that the trial court erroneously instructed the jury on aggravated indecent liberties with a child as a lesser included offense of rape and since the jury convicted on the lesser, Magallanez could not be retried on the greater charge. 

Court held that the trial court erred in giving the Allen-type instruction including language that it would be a burden on both sides to retry the case. 

However, Court stated did not discuss the error and left resolution for the cumulative error analysis. 

Court reversed based on cumulative error. Court stated that each error, viewed independently, would not have been enough to require reversal, but Court could not hold Magallanez received a fair trial when the errors were aggregated. 

Court stated that it would not discuss the propriety of consolidating the three cases for trial, but that it must reverse all of the convictions in this case. 

At the very least the prosecutorial misconduct, Allen instruction, and shotgun K.S.A. 60-455 limiting instruction infected all three cases. 

Statutes: K.S.A. 21-3502, -3506, -3525, -4720; and K.S.A. 60-420, -455 
STATE V. PLOTNER - June 25, 2010
FORD DISTRICT COURT – AFFIRMED IN PART AND REVERSED IN PART
NO. 101,635
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2010/20100625/101635.pdf.
Facts: Plotner convicted on plea to three charges of rape of child. Prior to sentencing, district court held hearing on Plotner’s motion to withdraw plea, and denied the motion finding Plotner had been adequately represented by counsel and plea was knowing and voluntary.
District court found no showing of substantial and compelling mitigating circumstances supported Plotner’s motion for downward durational departure. Sentence imposed included three concurrent hard-25 life sentences with lifetime post-release supervision, and an order that Plotner have no contact with victims. Plotner appealed claiming district court erred in denying motion to withdraw plea and motion for downward durational departure, and in imposing no-contact order. Plotner also claimed statutorily-mandated lifetime post-release supervision order was unconstitutional. 

Issues: (1) Withdrawal of guilty plea, (2) motion for downward durational departure, (3) no-contact order, and (4) constitutional challenge to lifetime post-release supervision 

Held: District court properly considered whether there was good cause for withdrawing plea, and found none. No abuse of discretion to deny motion to withdraw plea. 
District court sufficiently evaluated facts and circumstances in denying Plotner’s motion for downward durational departure. 
State concedes the no-contact order is illegal. State v. Post, 279 Kan. 664 (2005), controls. This condition of Plotner’s sentence is vacated. 
Remaining portions of Plotner’s sentence are valid and remain in force. 
Constitutional challenge to lifetime post-release supervision was not preserved for appellate review. 

Statutes: K.S.A. 21-3502(a)(2), -3504(a)(3)(A), -3516(a)(5), -4603d(a), -4603d(a)(11), -4643, -4643(a), -4643(a)(1), -4643(d), -4643(d)(1)-(6); and K.S.A. 22-3210, -3210(d), -3601(b)(1), -3717(d)(1)(G) 
STATE V. CLUCK– April 8, 2010
DONIPHAN DISTRICT COURT – AFFIRMED IN PART 
AND VACATED IN PART
NO. 101,347 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/CtApp/2010/20100408/101347.pdf.

Facts: Cluck was convicted by a jury of three counts of involuntary manslaughter while under the influence of alcohol and one count of improper passing when the corvette he was driving attempted to pass a truck, struck the truck causing it to fishtail out of control, killing three of the four occupants of the truck. Cluck was not seriously injured. Cluck was treated at the hospital for a laceration on the back of his head and a blood sample indicated a blood alcohol concentration of .22 approximately 1 hour after the accident. The day after the accident, Cluck voluntarily went to the police station to give a statement. Cluck was charged with three counts of involuntary manslaughter while DUI, aggravated battery, DUI, and improper passing. 
The jury convicted on all counts except the aggravated battery. 
The court granted a directed verdict on the DUI conviction. 
The trial court sentenced Cluck to controlling term of 155 months’ incarceration and ordered the Department of Corrections to post photographs of the victims in Cluck’s cell for the duration of his prison term. 

Issues: (1) Custodial interrogation, (2) presumptive sentence, and (3) illegal condition of incarceration 

Held: Court held Cluck failed to raise a contemporaneous objection to the admission of his confession and thus it was not preserved for appeal. However, even on the merits, court held his statement at the police station was one of an investigative interrogation, not a custodial interrogation and the statement was completely voluntary. 
Court stated that the simple fact that Cluck’s interview occurred in the interview room at the county jail did not in itself create a custodial interrogation. 
Court held that Cluck was sentenced to a presumptive sentence and the denial of his downward departure motion based on a myriad of mitigating circumstances was unappealable. 
However, court held the district court overstepped its bounds in ordering Cluck to post the victim’s photographs in his prison cell. 
Court found this part of Cluck’s sentence was not a condition expressly authorized by statute. 
The illegal photo-posting condition of Cluck’s sentence was vacated, but the remaining portions were valid and in force. 

Statutes: K.S.A. 21-4603d(a), -4643(d), -4718, -4721(c)(1); K.S.A. 22-3504(l); and K.S.A. 60-404
STATE V. WRIGHT– February 26, 2010
BUTLER DISTRICT COURT – AFFIRMED 
COURT OF APPEALS – AFFIRMED
NO. 97,013 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2010/20100226/97013.pdf.
Facts: Wright, a female, was a self-taught masseuse. J.L., also a female, arrived at Wright’s home for a massage. J.L. agreed to a full body massage. J.L. dozed off and when she awoke, Wright was moving her finger in and out of J.L.’s vagina. J.L. left. Wright also asked an undercover police officer whether she wanted a genital massage. 
Wright was charged with rape. She claimed she was using vegetable oil during J.L.’s massage and her finger may have slipped into J.L.’s vagina. 
The jury convicted Wright of rape. 
The Court of Appeals affirmed finding sufficient evidence in his alternative means case and that Wright’s 60-455 claims were not properly preserved at trial. 

Issues: (1) Alternative means and (2) other crimes or civil wrongs 

Held: Court held the evidence was sufficient to find Wright guilty beyond a reasonable doubt of committing rape by force or fear. J.L. testified that she woke to the realization that Wright was digitally penetrating her vagina and was paralyzed with fear. 
Under Bunyard, it does not matter that the initial penetration by Wright may not have been temporally coincidental with J.L.’s fear; it is enough that the penetration and fear were eventually contemporaneous. 
There is no error under the Timley alternative means rule here, because the evidence of each means of committing rape — by force or fear or by unconsciousness — was sufficient to uphold a guilty verdict on the rape charge. 
Court agreed with Court of Appeals that Wright failed to raise a contemporaneous objection to the 60-455 evidence and it would not be considered on appeal. 

Statutes: K.S.A 21-3501(1), -3502; and K.S.A. 60-404, -455 
STATE V. KNIGHT – November 6, 2009

JOHNSON DISTRICT COURT – AFFIRMED IN PART, REVERSED IN PART, VACATED IN PART, AND REMANDED WITH DIRECTIONS
NO. 100,167 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/CtApp/2009/20091106/100167.pdf.
Facts: Knight was pulled over on suspicion of DUI after his vehicle weaved in and out of his proper lane of traffic. 
The trial court denied his motion to suppress finding that independent of the officer’s suspicion that Knight was driving while intoxicated, Knight had committed actual traffic infractions sufficient to justify the officer’s stop. 
After a bench trial on stipulated facts, including stipulation to possessing the handgun discovered during the stop. Knight had previously been convicted of possession of cocaine. 
The trial court found Knight guilty of carrying a concealed firearm, misdemeanor, and possession of a firearm, a felony. 

Issues: (1) Traffic stop, (2) motion to suppress, (3) Criminal possession of a firearm, and (4) concealed firearms 

Held: Court held the officer had an independent basis for reasonable suspicion independent of K.S.A. 8-1522 to stop Knight’s vehicle – 
(1) the time of day - 11:24 p.m. and 
(2) the driver’s driving over the left and right lane marker several times. Knight testified he was concerned Knight was either intoxicated or sleepy. 
The officer’s observation of Knight’s car weaving in and out of lanes without signaling and his car’s weaving within its proper lane of travel, standing alone, created sufficient reasonable suspicion for the officer to believe that Knight was driving while intoxicated or sleepy, which justified a temporary investigative stop. 
Court held that because the separate crime of attempted possession of cocaine is not explicitly included within K.S.A. 21-4204(a)(4)(A), that such crime cannot be used to convict a defendant of criminal possession of a firearm under K.S.A. 21-4204(a)(4)(A). 
Accordingly, court reversed Knight’s conviction for criminal possession of a firearm. 
Court rejected Knight’s constitutional claim concerning concealed firearms.
Court held the concealed firearm prohibitions to be presumptively constitutional under the Second Amendment. 
Court also reversed finding the trial court erred in ordering Knight to pay Board of Indigent Services fees without first making the proper inquires on Knight’s financial resources. 

Statutes: K.S.A. 8-1514, -1522; K.S.A. 21-3301, -3107(2)(c), -3439, -4201, -4204(a), -4642, -4643(a)(1), -4708; K.S.A. 22-4513; and K.S.
STATE V. ARROCHA– October 9, 2009
JOHNSON DISTRICT COURT – SENTENCE VACATED AND REMANDED
NO. 100,588 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/CtApp/2009/20091009/100588.pdf.
Facts: Arrocha convicted in 2002 of aggravated robbery and kidnapping. In 2007 he filed motion to correct journal entry of sentencing, stating the district court failed to announce any postrelease supervision at the sentencing hearing, and improperly included postrelease supervision in written journal entry. 
District court denied the motion. Arrocha appealed. 

Issues: Pronouncement of sentence 

Held: Sentencing court failed to pronounce the complete sentence at the sentencing hearing by failing to include the term of postrelease supervision as required by law. 
Sentence is vacated and case is remanded for imposition of a complete sentence in open court. 

Statutes: K.S.A. 22-3405(1); K.S.A. 1999 Supp. 21-4704, -4704(e)(2); and K.S.A. 21-3421, -3427 (Furse 1995) 
STATE V. FIELDEN– October 9, 2009
JOHNSON DISTRICT COURT – AFFIRMED
NO. 95,798 – FEBRUARY 23, 2007
PUBLISHED OPINION FILED OCTOBER 8, 2009 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/CtApp/2007/20070223/95798.pdf.
Facts: Fielden charged with six counts of violating protection of abuse order obtained by wife. Some charges arose during Fielden’s incarceration and jail confinement. Trial court granted state’s motion to consolidate the six cases, and then dismissed charges leaving one charge each in three consolidated cases. 
Jury acquitted Fielden in one case, and convicted him in the remaining two cases. Fielden appealed, claiming his right to due process was violated with trial court joined the three cases for a single jury trial, and claiming he was denied a fair trial by prosecutor’s improper statements during opening and closing arguments. 

Issues: (1) Joinder of charges for single trial, and (2) prosecutorial misconduct 

Held: Under facts in case, no violation of Fielden’s constitutional right to a fair trial in joining the three cases into a single trial. Fielden’s claims of prejudice from trial court and witnesses reminding jury of Fielden’s incarceration are discussed and rejected. 
Viewed in light of whole record, prosecutor’s comments were not so gross and flagrant as to prejudice the jury against Fielden and deny him a fair trial. 
Instances were not misconduct as alleged, but permissible argument or admissible evidence based on facts of case. 
No evidence of ill will by the prosecutor or any concerted effort to deny Fielden a fair trial. 

Statutes: K.S.A. 22-3202, -3202(1), -3203, and K.S.A. 60-455
STATE V. CURRERI – August 21, 2009

FINNEY DISTRICT COURT – AFFIRMED
NO. 100,299 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2009/20090821/100299.htm.

Facts: Curreri convicted of aggravated battery, criminal restraint, and domestic battery resulting from domestic altercations with live-in girlfriend. 
Curreri sentenced to presumptive 27-month prison term consecutive to a Nevada sentence for which he was on felony probation at time of crimes. On appeal Curreri claims: 
(1) insufficient evidence supported the criminal restraint conviction where restraint was incidental to commission of battery and did not pose a substantial interference with girlfriend’s liberty; 
(2) aggravated battery conviction not supported by evidence that girlfriend suffered great bodily harm; 
(3) Kansas domestic battery statute was unconstitutionally applied to an unmarried cohabitating couple; and 
(4) trial court erred in considering Johnson’s prior adult convictions for sentencing purposes without requiring them to be proven to a jury. 

Issues: (1) Criminal restraint, (2) aggravated battery, (3) domestic battery and unmarried couples, and (5) sentence 

Held: Substantial evidence supports Curreri’s misdemeanor conviction of criminal restraint. Restraint or deprivation of a person’s liberty is not an element of aggravated battery. State v. Buggs, 219 Kan. 203 (1976), is distinguished. 
Charges against Curreri did not place him in jeopardy twice for a single offense. 
Ample evidence supports the aggravated battery conviction.
State did not have to prove victim suffered great bodily harm. K.S.A. 21-3414(a)(1)(B) focuses on potential that great bodily harm, disfigurement, or death can be inflicted upon the victim, not whether any of these consequences actually occurred. 
Kansas’ domestic battery statute, K.S.A. 21-3412a, when applied to unmarried cohabitating couples, is not unconstitutional due to a conflict with Kansas’ Defense of Marriage Amendment to Kansas Constitution, art. 15, § 16 (2008 Supp.). Similar conclusion reached by Ohio Supreme Court is noted.
Sentencing claim defeated by State v. Ivory, 273 Kan. 44 (2002). 

Statutes: K.S.A. 21-3412a, -3412a(a)(2), -3412a(c)(1), -3414(a)(1)(B), -3420, -3424, -4603d(f), and -4704(a) 
STATE V. RICHARDSON– June 19, 2009

LYON DISTRICT COURT – REVERSED
NO. 100,445 – JUNE 19, 2009 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/supct/2009/20090619/100445.pdf.
Facts: Richardson, infected with HIV, convicted of two counts of exposing another to a life-threatening communicable disease. On appeal he claimed: 
(1) district court erred in failing to threat K.S.A. 21-3435 as a specific intent crime; 
(2) K.S.A. 21-3435 is unconstitutionally vague; and alternatively 
(3) the evidence was insufficient to convict him of violating K.S.A. 21-3435. Appeal transferred to Supreme Court on its own motion. 

Issues: (1) Specific intent crime, (2) constitutionality of K.S.A. 21-3435, and (3) sufficiency of the evidence 

Held: K.S.A. 21-3435(a)(1) creates a specific intent crime. State was required to prove that Richardson, knowing he was infected with HIV, intentionally engaged in sexual intercourse with the two victims with the specific intent to expose them to HIV. 
K.S.A. 21-3435(a)(1) is not unconstitutionally vague. The statute conveys sufficient definite and fair warning of the prohibited conduct, and provides an objective standard for its enforcement. 
In this case, State failed to prove circumstances from which a rational factfinder could reasonably infer that Richardson had the specific intent to expose either victim to HIV. 
Convictions are reversed. 

Statute: K.S.A. 21-3201, -3201(a), -3204, -3435, -3435(a)(1) 
STATE V. PHILLIPS AND STATE V. WENZEL- June 19, 2009

RENO DISTRICT COURT – VACATED IN PART AND REMANDED WITH DIRECTIONS
COURT OF APPEALS – VACATING IN PART AND REMANDING 
WITH DIRECTIONS ON THE ISSUES SUBJECT TO OUR GRANT OF REVIEW IS AFFIRMED
NOS. 96,754 AND 97,548 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/supct/2009/20090619/96754.pdf.

Facts: Wenzel appealed his conviction and sentence for third DUI conviction. He claimed breath test results should not have been admitted because the officer administering test did not testify that he had read the manufacturer’s operational manual for the testing instrument or personally determined that the test procedure complied with that manual. 
He also claimed the trial court failed to orally pronounce Board of Indigent Defense Services (BIDS) attorney and application fees during sentencing, thus these fees may not be assessed. 
Finally, he claimed the trial court erred in imposing minimum $1500 fine without first considering Wenzel’s financial resources. 
Court of Appeals found an adequate evidentiary foundation for admission of breathalyzer test result. 
Court of Appeals also found inconsistency by appellate court panels on the BIDS fees issue. 
Court of Appeals stated that a district court’s failure to announce the assessment of BIDS fees at sentencing does not preclude their assessment. 
Court of Appeals vacated the BIDS application fee and remanded the matter to the district court to consider whether this fee should be waived for manifest hardship, and if not, district court may then assess the fee. Assessment of BIDS attorney fees is also vacated and remanded for district court to consider whether to assess those fees under K.S.A. 2-4513 and State v. Robinson, 281 Kan. 538 (2006). 
Court of Appeals also stated that when the district court assesses the minimum fine provided by statute for an offense, it need not give consideration to the defendant’s ability to pay it. 

Issues: BIDS fees 

Held: Court rejected the defendant's BIDS argument and found that the fees are not part of the sentence because they are not imposed for punishment but are taxed as costs in order to recoup expenses incurred by a unit of government in processing, prosecuting, or providing services for the defense of a criminal case. 
Further, although the fees are a judgment, K.S.A. 22-3803 provides that costs are to be taxed in a statement of costs issued at the conclusion of a criminal proceeding. 
Consequently, costs need not be stated as part of the judgment in open court, although the better practice is to do so. Nevertheless, 
Court agreed with the defendants' alternative argument that due process requires a judge to make the findings necessary to support the allocation and assessment of any cost where the assessment or amount is not mandatory, i.e., where the legislature has granted judges with discretion to impose costs or to determine the amount of costs. 
Because findings were not made regarding the discretionary amount of BIDS fees in Wenzel's case, the BIDS's orders in his case were vacated and the case was remanded to the district court. 
In Phillips' case, the district judge made adequate findings and the imposition of costs was affirmed. 

Statutes: K.S.A. 12-16,119; K.S.A. 22-3405, -3422, -3424(a), -3425, -3426, -3801, -3803, -4504(a), (b), -4513, -4529, -4603d(i); K.S.A. 28-172a 
STATE V. DIXON – June 19, 2009

LYON DISTRICT COURT – AFFIRMED
NO. 97,020 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/supct/2009/20090619/97020.pdf.
Facts: This appeal follows Dixon's retrial after the decision in State v. Dixon, 279 Kan. 563, 112 P.3d 883 (2005). Dixon was involved in a series of events leading up to a July 29, 2001, explosion and fire at an Emporia apartment complex, which resulted in the deaths of Dana Hudson and her infant son, as well as injuries to other residents and those who attempted to assist at the scene. 
On remand, the district judge initially denied a defense motion to change venue but granted it after jury questionnaires were returned. 
The case was moved from Lyon County to Saline County. 
The charges at issue in the second trial mirrored those in the first: two counts of first-degree murder; aggravated arson; six counts of aggravated battery; two counts of burglary; felony theft; criminal damage to property; aggravated assault; and criminal possession of a firearm. 
The State notified the court and Dixon of its intent to pursue the alternative charge of felony murder based on aggravated arson, anticipating correctly that the evidence in the second trial would be largely identical to the evidence in the first. Dixon challenges: 
(1) refusal to grant a mistrial because a witness altered his opinion on the stand; 
(2) refusal to grant a mistrial because a juror saw Dixon in shackles; 
(3) refusal to give instructions on certain lesser included offenses; 
(4) refusal to give a unanimity instruction regarding the underlying crime for the burglary charges; 
(5) adequacy of the felony-murder, burglary, and criminal damage to property elements instructions; 
(6) admission of evidence that Dixon's mother attempted to obstruct investigation of the explosion; and 
(7) cumulative error. 

Issues: (1) Witness opinion, (2) defendant in shackles, (3) lesser-included offense instructions, (4) unanimity instructions, (5) elements of offense instructions, (6) obstruction evidence, and (7) cumulative error 

Held: Court found no reversible error in the opinion of the experts.
Court stated that the reports from the other experts had put the defense on notice that there were questions about the position of the stove in the apartment at the time of the explosion. 
Court also stated the defense received full opportunity to cross-examine about the confusion of the position of the stove and there was no clear prejudice to defendant's position in any significant respect and the discrepancy in the expert's testimony gave the defense yet another tool to challenge the credibility of the expert. 
Court found no error when one juror inadvertently heard or saw the defendant in shackles. 
Court stated the trial court gave a proper curative instruction and there was no prejudicial error. 
Court held the evidence at Dixon's trial persuaded the Court that the proof of each of the three alternative predicate felonies for the second burglary, which in turn underlay the felony-murder charges, was sufficient to eliminate the requirement for the lesser included instructions sought by Dixon. 
Court held this was clearly an alternative means rather than a multiple acts case. 
Court stated that having already decided that the evidence of each of the alternative means of committing the second burglary was adequate, there was no need for a unanimity instruction. 
Court stated the jury instructions for felony-murder, burglary, and criminal damage to property were given according to the pattern instructions. 
They fairly and accurately stated the law and there was no possibility that this jury could have been mislead. 
Any further refinement of the instructions or the verdict form was not necessary to protect Dixon's rights. 
Court held the admission of the obstruction testimony was not unduly prejudicial. 
Court stated that it certainly tended to inculpate Dixon rather an exculpate him, but given the largely consistent stories of his three accomplices about Dixon's leadership role in the burglaries and other crimes, it was simply impossible that any juror's vote on guilt turned on Dixon's mother's evidently misguided or malign effort to help her son. 
Court held that having found there was no error under Dixon's other appellate issues, there was no cumulative error. 

Statutes: K.S.A. 21-3401, -3410, -3414, -3415, -3420, -3423, -3701, -3719, -3720, -4204; K.S.A. 60-401(b), -407(f) 

STATE V. DEAL – May 1, 2009

COWLEY DISTRICT COURT – AFFIRMED
NO. 98,292

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2009/20090501/98292.htm.

Facts: Deal convicted of second-degree murder. On appeal he claimed there was insufficient evidence to convict him of unintentional second-degree murder, and claimed the trial court erred in instructing jury on “no duty to retreat,” and in denying a continuance on Deal’s motions for new trial. He also claimed the introduction of prior crime evidence violated in limine order, and claimed the trial court violated Deal’s constitutional rights by imposing aggravated sentence in applicable sentencing grid box, and by using Deal’s criminal history to increase the sentence. 

Issues: (1) Sufficiency of evidence, (2) jury instruction, (3) continuance, (4) prior crimes evidence, and (5) sentencing 

Held: Under facts of case, where evidence showed Deal killed the victim while beating him with a tire tool with intent to severely injury him, there was sufficient evidence for jury to find Deal guilty beyond a reasonable doubt of depraved heart second-degree murder. Case compared to State v. Robinson, 261 Kan. 865 (1997). 
“No duty to retreat” rule is discussed. Although facts of this case did not warrant such an instruction, the instruction did not prejudice Deal’s substantial rights. 
Under circumstances detailed in the opinion, including allegations of ineffective assistance of counsel in motions for new trial, no abuse of discretion in trial court’s denial of Deal’s motion for a continuance. 
Evidence at trial violated in limine order, but consideration of this issue is precluded by Deal’s failure to make contemporaneous objection, and no objection before videotape was played to the jury. 
Appellate courts lack jurisdiction to consider presumptive sentence, even if sentence is longest term in presumptive grid box for a defendant’s conviction. Kansas Supreme 
Court precedent defeats Deal’s constitutional claims regarding his sentencing. 

Concurrence (Leben, J): Joins majority opinion with minor caveat as to whether evidence necessarily leads to conclusion that the victim struck first blow. 
Even so, sufficient evidence supports jury’s verdict, and no error in giving a legally accurate self-defense instruction given the conflicting evidence presented to the jury.
 Statute: K.S.A. 21-3218, -3218(a), -3401(a), -3401(b), -4721(c); K.S.A. 22-3501(2); K.S.A. 60-404; and K.S.A. 21-3211 (Furse 1995) 
STATE V. COTT – May 1, 2009

SHAWNEE DISTRICT COURT – REVERSED
COURT OF APPEALS – AFFIRMED
NO. 97,955

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/supct/2009/20090501/97955.htm.
Facts: Cott charged with offenses including driving under the influence, K.S.A. 2005 Supp. 8-1567(h), and aggravated endangerment of child, K.S.A. 2005 Supp. 21-3608a, who was in car when Cott was arrested. 
District court granted defense motion to dismiss the felony endangerment count, finding 8-1567(h) dealt more specifically with the conduct at issue in this case than felony provisions of 21-3608a. Court of Appeals reversed, 39 Kan. App. 2d 950 (2008), holding as matter of first impression that 8-1567(h) did not preclude application of 21-3608a(a)(1). Supreme Court granted Cott’s petition for review.
Issue: Statutory preclusion. 

Held: Issue of first impression. Kansas Court of Appeals correctly concluded the two statutes created independent crimes and neither prevented application of the other. K.S.A. 2005 Supp. 8-1567(h) and K.S.A. 2005 Supp. 21-3608a(a)(1) are aimed at preventing different types of behavior and there is no evident legislative intent to preclude State from holding the defendant responsible under both statutes when facts are present to support both crimes. 

Statutes: K.S.A. 2005 Supp. K.S.A. 8-1567, -1567(h); K.S.A. 21-3608a(a)(1); K.S.A. 21-3608a; K.S.A. 1990 Supp. 50-1507; and K.S.A. 21-3603, -3701(b) (Ensley 1988) 
STATE V. PENNINGTON– April 17, 2009

WYANDOTTE DISTRICT COURT – AFFIRMED
NO. 100,261

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/supct/2009/20090417/100261.htm.

Facts: After Pennington’s conviction for second-degree murder was affirmed, he filed motion to correct an illegal sentence pursuant to K.S.A. 22-3504 claiming pretrial error, including amendment of the information rather than dismissing and refiling the amended information with a new preliminary hearing and new arraignment. 
District court summarily denied the motion. Pennington appealed.
 Issues: (1) Motion to correct sentence imposed without jurisdiction 

Held: Under facts of case, Pennington not entitled to relief under K.S.A. 22-3504. As in State v. Smith, 225 Kan. 796 (1979), defendant’s failure to timely object resulted in no appealable error. Even if timely objection had been made, no particular prejudice was articulated or shown. 

Statutes: K.S.A. 22-3504, -3601(b)(1) 
STATE V. HUNTER– March 20, 2009

PAWNEE DISTRICT COURT – AFFIRMED
NO. 99,437
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2009/20090320/99437.htm.
Facts: Hunter has been incarcerated in various correctional facilities since 1978. Hunter had been diagnosed with schizophrenia paranoid type and had suffered for many years from delusions that the devil was after him. 
Hunter had also been diagnosed with antisocial personality disorder and had a history of violence during his incarceration. 
In March 2005, Eric Fox, an activity therapist at Larned, was closing down activities for the day when Hunter took off his shoes and threw them in the equipment room. 
One of Hunter's shoes struck Fox in the leg. Several people asked Hunter to pick up his shoes, but Hunter would not move. 
Corrections Officer Robert Witt, who was the yard officer that day, came inside, got close to Hunter, and told him that activities were over and that he needed to pick up his shoes. Hunter responded to Witt's request by calling him names. 
Witt testified that Hunter was in a provoked state and that he had never seen Hunter so angry. At that point, a call for officer assistance was made. 
Hunter removed his belt and hit Witt between his eyes with the metal end of his belt. Witt immediately began bleeding. 
Witt attempted to wipe the blood from his eyes and hold Hunter off of him, but Hunter was able to hit him several times on the side of his head. 
Witt fell to the floor, and Hunter tried to kick him in the head. 
Witt was able to block Hunter's kick with the back of his shoulder. 
The officers took Hunter to the ground. Hunter was handcuffed and taken immediately to the segregation unit. Hunter was convicted of battery of a law enforcement officer. 

Issue: Lesser-included instructions 

Held: Court rejected Hunter's claim that the trial court committed clear error based on the verdict form used in instructing the jury to consider Hunter's defense of his mental disease or defect. 
Court stated there was no clear error committed by the trial court in taking the verdict form in part directly from K.S.A. 22-3221. 
Court also rejected Hunter's claim that the trial court violated his constitutional rights by not instructing the jury on the lesser included offense of battery. 
Court stated that because the evidence introduced at trial excluded a theory of guilt on the lesser included offense of battery, an instruction on battery would have been improper in this case.
Court also found no merit in Hunter's claim that the trial court erred in using his criminal history to increase his sentence. 

Statutes: K.S.A. 21-3107(2)(b), -3412, -3413(a)(3); and K.S.A. 22-3219, -3220, -3221, -3302, -3414(3) 
STATE V. ROOSE – March 13, 2009
SHAWNEE DISTRICT COURT – REVERSED
NO. 98,798
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2009/20090313/98798.htm.

Facts: Roose was convicted of burglary in 1978. In 2005, Roose was charged with an aggravated weapons violation under K.S.A. 21-4202(a)(2), which makes it unlawful to carry a pistol if you have previously been convicted of a person felony. 
The charge was based on Roose’s burglary conviction from 1978. After a bench trial on stipulated facts, Roose was convicted of an aggravated weapons violation. 
Roose argues that his burglary conviction from 1978 was improperly characterized as a person felony.
Issue: Sentencing 

Held: Court stated the critical distinction of the case was the standard of proof. In criminal history cases, the state is only required to prove that the structure in question was a dwelling by a preponderance of the evidence. K.S.A. 21-4711(d). 
Court stated that in Roose’s case, whether he committed a person felony was an element of the crime he was charged with, and, therefore, whether the structure he burglarized was a dwelling required proof beyond a reasonable doubt. 
Thus, what might have sufficed in other cases where a house was found to be a dwelling simply because it was described as a house is not sufficient to prove beyond a reasonable doubt that Roose’s 1978 conviction would be classified as a person felony. 
Because the burglary statute is worded in such a way that a house could be a dwelling or not, under the facts of the stipulation it is impossible to conclude beyond a reasonable doubt that Roose’s 1978 conviction was the equivalent of a person felony when the only facts known are that it was a burglary of a house. 
Court held without such proof, there was insufficient evidence to convict Roose of an aggravated weapons violation. 

Concurrence: Judge Greene concurred that he would decide the case based on the fact that Roose’s 1978 burglary conviction was not a “person” felony; thus his conviction of an aggravated weapons violation was improper. 

Statute: K.S.A. 21-3110(7), -3715, -4201, -4204(a)(2), -4711(d)
STATE V. MCREYNOLDS– March 13, 2009

WYANDOTTE DISTRICT COURT – AFFIRMED
NO. 97,936

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/supct/2009/20090313/97936.htm.

Facts: McReynolds convicted of first-degree murder, aggravated robbery, and conspiracy to commit aggravated robbery. On appeal he claimed: 
(1) prosecutor improperly made inference of McReynolds’ guilt during voir dire, and improperly impugned McReynolds’ honesty during closing argument; 
(2) trial court erred in admitting McReynolds’ audio taped statements to detectives on morning following the murder and 3 days later; 
(3) error to not grant motions for mistrial and for new trial based upon detective mentioning statements not introduced at trial; 
(4) cumulative error denied him a fair trial; and 
(5) sentence at high end of sentencing grid without submitting grounds for aggravated sentence implicated his right to jury trial. 

Issues: (1) Prosecutorial misconduct, (2) admission of statements, (3) mistrial, (4) cumulative error, and (5) sentencing 

Held: Two-step analysis for prosecutorial misconduct applies to allegations of improper prosecutorial comments during voir dire. 
Prosecutor’s voir dire statement, which undermined the presumption of innocence by suggesting McReynolds was guilty before trial commenced, was technically inaccurate in isolation. 
In context, the entire statement clearly placed burden on state to prove guilt and clearly articulated the presumption of innocence. 
This statement did not warrant reversal. 
Also, because credibility of state witnesses had been challenged, the challenged credibility comments were within latitude allowed prosecutors. 
Totality of circumstances supports trial court’s determination that McReynolds’ statements were freely and voluntarily made. 
Trial court’s comment on detective’s credibility was more in the nature of surplus verbiage and less in the nature of an independent compelling reason for admitting the statement. 
McReynolds demonstrated to prejudice to his substantial rights as a consequence of the detective’s statements. 
No abuse of discretion in trial court refusing to grant mistrial. 
No error supports the cumulative error claim. 
Sentencing claim is defeated by State v Ivory, 273 Kan. 7 (2002), and the court’s subsequent decisions. 

Statute: K.S.A. 21-3302, -3401, -3427 
STATE V. KRIDER– March 6, 2009

LABETTE DISTRICT COURT – AFFIRMED
NO. 98,621
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2009/20090306/98621.htm.

Facts: In second trial following mistrial when jury could not reach unanimous decision, Krider was convicted of intentional second-degree murder. On appeal he claimed district court erred in: 
(1) denying Krider’s motions for appointment of a venire expert and for change of venue, 
(2) granting prosecution’s motion in limine to exclude Krider’s alternative-perpetrator theory which prevented Krider from presenting a complete defense, 
(3) denying Krider’s motion for new trial based on prosecutor misconduct of eliciting new information from witness after first trial, and withholding the new information from the defense, 
(4) instructing jury on lesser offenses and thus denying Krider’s all-or-nothing defense, 
(5) sentencing Krider to a maximum presumptive sentence, and (6) denying Krider’s motion for new trial based on newly discovered evidence. 

Issues: (1) Venue issues, (2) alternative-perpetrator theory, (3) prosecutorial misconduct, (4) jury instructions on lesser offenses, (5) sentencing, and (6) newly discovered evidence 

HELD: District court took care during voir dire and trial to ensure jurors were not prejudiced by publicity surrounding the case. In light of voir dire record as a whole and Kansas case law, 
Krider failed to show his substantial rights were prejudiced by the venue. 
No abuse of discretion by trial court in denying Krider’s motion for change of venue and motion to hire a venire expert. 
Under facts, and under contours of third-party evidence rule set forth in State v. Marsh, 278 Kan. 520 (2004), State v. Adams, 280 Kan. 494 (2005), and State v. Brown, 285 Kan. 261 (2007), district court appropriately applied the rule in this case to exclude Krider’s proffered evidence of a third party’s culpability. 
Testimony at issue was inculpatory, thus prosecutor had no independent duty to disclose the evidence to Krider. 
State’s failure to disclose was not prosecutorial misconduct and did not prejudice Krider’s substantial rights to a fair trial. 
Evidence supported district court’s instructions on lesser offenses of second-degree murder and voluntary manslaughter. 
Even if voluntary manslaughter instruction was erroneous, the error was harmless.
Sentencing claim is defeated by controlling Kansas Supreme Court precedent. 
Even if newly discovered evidence of subsequent conviction of detective who served as primary custodial of evidence in this case was more than impeachment evidence, it was not material enough to make a different result on retrial likely. 
District court properly denied Krider’s motion for a new trial based upon this evidence.
Statutes: K.S.A. 59-2239(2); and K.S.A. 60-203(a)(1), -204, -215, -225(a)(1), -301, -513(a)(4)

STATE V. HERRERA– February 27, 2009

SEDGWICK DISTRICT COURT– REVERSED AND REMANDED
NO. 97,381
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2009/20090227/97381.htm.
Facts: Stephano Herrera convicted of aggravated indecent liberties with a child (solicitation and lewd fondling), sexual battery, and aggravated criminal sodomy. On appeal he claimed: 
(1) insufficient evidence supported his solicitation conviction under K.S.A. 21-3504(a)(3)(B); 
(2) prosecutorial misconduct denied him a fair trial; 
(3) trial court erred in admitting evidence of prior bad acts and in excluding evidence of a witness’ disbelief of another witness’ accusations; 
(5) trial court’s calculation and imposition of base sentence violated due process; and 
(6) cumulative error denied him a fair trial.
Issues: (1) Sufficiency of the evidence, (2) prosecutorial misconduct, (3) admission of prior bad acts, (4) exclusion of witness testimony, (5) sentencing, and (6) cumulative error 

HELD: State presented no evidence that Stephano had solicited the victim to engage in any activity that might be construed as lewd fondling or touching of any person other than Stephano. 
Thus evidence was not sufficient to support Stephano’s conviction for aggravated indecent liberties with a child, as interpreted by State v. Johnson, 283 Kan. 649 (2007). 
This conviction is reversed and Stephano cannot be retried on this charge.
Prosecutor’s comments upon uncharged acts, which misrepresented facts related to the crimes charged and introduced facts not admitted at trial, were improper. 
Also improper for prosecutor to go outside the record and tell jury that Stephano was responsible for more crimes than those charged in the complaint. 
Prosecutor’s misconduct was gross and flagrant, and demonstrated ill will. 
Because evidence against Stephano was not strong, prosecutor’s misconduct was not harmless. 
Convictions for sexual battery, aggravated criminal sodomy, and aggravated indecent liberties with a child (lewd fondling) are reversed and remanded for a new trial. 
Stephano failed to preserve issue for appeal regarding the admission of prior bad acts. 
Stephano failed to lay a proper foundation for the admission of evidence excluded by the trial court. 
Controlling Kansas Supreme Court precedent defeats sentencing claim. 
Cumulative error claim is moot. 
Statute: K.S.A. 21-3504(a)(3)(B), -3511(a), 60-404, -422(b), -455 
STATE V. BLAUROCK– February 27, 2009

WYANDOTTE DISTRICT COURT – AFFIRMED
NO. 97040
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2009/20090227/97040.htm.

Facts: Blaurock convicted of aggravated indecent liberties with a child in first trial in which mistrial was declared on additional charges. In second trial, he was convicted of rape, aggravated criminal sodomy and sexual exploitation of a child. On appeal he claimed: 
(1) trial court erred in admitting evidence of other crimes Blaurock allegedly committed against the victim; 
(2) trial court erred in allowing unredacted videotape to be given; 
(3) he was denied his statutory right to a speedy trial in his second trial; 
(4) cumulative error denied him a fair trial; and 
(5) error to increase penalty by using criminal history not proven to jury.
Issues: (1) Evidence of other crimes, (2) admission of videotape, (3) statutory right to speedy trial, (4) cumulative error, and (5) sentencing 

HELD: Under facts of case, other crimes evidence of Blaurock’s conviction and acquittals from his first trial was admissible under K.S.A. 60-455 to show identity and plan. 
Although trial court did not conduct appropriate K.S.A. 60-455 analysis before admitting the evidence, as required by State v. Gunby, 282 Kan. 39 (2006), that error was harmless. 
Also, lack of a limiting instruction on plan and identity was not reversible error in this case. 
Because no Kansas Supreme Court case has yet recognized the admission of other crimes evidence based on a material fact not explicitly set forth in K.S.A. 60-455, the decision in this case is not based on fact that other crimes evidence of DNA and photographs would corroborate victim’s testimony. 
Under facts of case, Blaurock’s challenge to trial court’s failure to redact an evidentiary videotape to remove references to Blaurock’s federal parole statutes was precluded by Blaurock’s failure to preserve issue at trial. 
Under facts of case, no statutory speedy trial violation occurred where Blaurock had been convicted of aggravated indecent liberties with a child at his first trial and was awaiting sentencing for that conviction when his second trial occurred, and where factors under K.S.A. 22-3402(5)(c) had been met to extend statutory speedy trial period to 180 days. State v. Mann, 274 Kan. 670 (2002), applied. 
Because factors under K.S.A. 22-3402(5)(c) were met, trial court was well within its discretion in granting State’s request for a continuance of second trial to analyze DNA evidence. 
Cumulative error claim fails because no error was demonstrated. 
Controlling Kansas Supreme Court precedent defeats sentencing claim. 

Statutes: K.S.A. 2005 Supp. 22-3402(1); and K.S.A. 21-3421, -3502, -3504, -3505, -3506, -3516, 22-3401, -3402, -3402(1), -3402(5)(c), 60-401(b), -404, -455 
STATE V. PENN– February 27, 2009

SEDGWICK DISTRICT COURT – CONVICTIONS AFFIRMED, 
SENTENCE VACATED, AND REMANDED
NO. 98,449
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2009/20090227/98449.htm.

Facts: Penn convicted of rape and sexual battery of seventeen-year-old victim. On appeal he claimed: 
(1) trial court erred in excluding evidence of victim’s dishonesty; 
(2) prosecutor’s cross examination of Penn violated trial court’s order in limine; 
(3) trial court failed to determine Penn’s ability to pay assessed attorney fees; and 
(4) error to use criminal history not proven to a jury to increase criminal history score in sentencing. 

Issues: (1) Evidence of victim's dishonesty, (2) violation of order in limine, (3) attorney fees, and (4) sentencing 

HELD: Specific instances of victim’s conduct could not be admitted at trial to establish victim’s character traits for honesty and veracity under K.S.A. 60-422(d), and Penn never established a sufficient foundation to introduce opinion testimony and evidence of victim’s general reputation for untruthfulness in the community where she lived under K.S.A. 60-446. 
Trial court properly excluded this evidence at trial. State v Hinton, 206 Kan. 500 (1971), is distinguished. 
Under facts in case, Penn did not open the door to prosecutor’s cross-examination questions. Prosecutor violated trial court’s order in limine, and this misconduct was gross and flagrant. 
However, record shows no prosecutorial ill will, and evidence against Penn was overwhelming. No substantial prejudice to Penn. 
Attorney fee assessment is vacated. 
Case remanded for new assessment in compliance with State v Robinson, 281 Kan. 538 (2006).
Controlling Kansas Supreme Court precedent defeats sentencing claim. 

Statutes: K.S.A. 2005 Supp. 21-3502(a)(1)(A), -3502(a)(1)(C), -3506(a)(3)(A), -3506(a)(1)(C), 22-4513; and K.S.A. 21-3517, 22-4513, 60-420, -422(c), -422(d), -446, -447, -447(a), -460(3)
STATE V. SALTS– February 6, 2009

SEDGWICK DISTRICT COURT – AFFIRMED
NO. 99,533
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/supct/2009/20090206/99533.htm.

FACTS: Salts convicted of indecent liberties with a child. On appeal, he claimed district court committed reversible error in giving Allen-type instruction to jurors before deliberations began. Salts died twelve days after notice of appeal was filed. 

ISSUES: (1) Death of appellant and (2) Allen-type instruction 

HELD: Salts’ death does not render appeal moot. 
Language in Kansas Pattern Instructions (PIK) Crim. 3d 168.12 that “another trial would be a burden on both sides” is error. 
PIK Committee should strike this misleading and confusing language from the instruction. 
Under clearly erroneous standard of review in this case, error was not reversible because there was no real possibility the jury would have rendered a different verdict if the error had not occurred. 

STATUTE: K.S.A. 22-3414(3) 

STATE V. TROSTLE – February 6, 2009

FRANKLIN DISTRICT COURT – APPEAL SUSTAINED
NO. 99,960
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2009/20090206/99960.htm.

FACTS: Trostle pled guilty to multiple DUI related crimes. 
The district court sentenced Trostle to one year in the county jail for DUI, with no provision for work release or electronic monitoring, due to the Trostle’s prior record. 
At sentencing the parties recommended the defendant serve one year in jail for the DUI conviction, with no provision for work release or electronic monitoring, due to the defendant’s prior record. 
After assessing further fines, the district court stated: “I would reserve jurisdiction in this case to consider an alternative to incarceration, but no motions for alternatives to incarceration would be entertained by the court until the defendant has served nine months county jail, including whatever jail time she may have already served awaiting disposition of the action.” 
The court then ordered fees, costs, and post-release treatment and supervision. The district court sentenced Trostle to six months in the jail for battery against a law enforcement officer. 
After nine months, Trostle sought release and electronic monitoring. 
The state claimed the district court had no jurisdiction to modify the sentence. 
The district court granted Trostle’s request, modified her sentence, and released her to 12 months' probation. 

ISSUES: (1) Modify sentence and (2) jurisdiction 

HELD: Court stated that the Kansas Sentencing Guidelines Act does not vest a district court with continuing jurisdiction after a sentencing proceeding is concluded. 
Court held that once a court has imposed a legal sentence for felony DUI under K.S.A. 2008 Supp. 8-1567, the district court has no jurisdiction to modify that sentence except to correct arithmetic or clerical errors pursuant to K.S.A. 21-4721(i). 
Court also held that jurisdiction may not be “reserved” by the sentencing court to entertain modification of a sentence at some future date. 
Court stated that if the district court wanted to impose alternative sentencing, it needed to be ordered while originally sentencing a defendant. 

STATUTE: K.S.A. 8-1514, -1567, -1599; K.S.A. 21-4721(I); K.S.A. 22-3602(b)(3); and K.S.A. 40-3104
STATE V. GANT– January 30, 2009

SEDGWICK DISTRICT COURT – AFFIRMED
NO. 98,026
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/supct/2009/20090130/98026.htm.

Facts: Gant and accomplices charged with felony murder and attempted aggravated robbery. Jury convicted Gant on both charges. On appeal Gant claimed: it was error to admit statements made after he had requested counsel; prejudicial error for detective to sit at end of counsel table for state; and his sentence was improperly aggravated at high end of sentencing grid without submitting aggravating grounds to jury. 
In pro se supplemental brief, Gant claimed insufficient evidence supported his conviction because he only drove accomplices, and it was fundamentally unfair for district court to sentence him more severely than accomplice who subsequently entered plea. 

Issues: (1) Invoking right to counsel, (2) witness at prosecution table, (3) sentencing, (4) sufficiency of evidence, and (5) sentencing disparity 

Held: Under facts, district court’s decision was sound. Gant’s request for counsel was ambiguous at best and directed to women in his car rather than to police, and there was no unambiguous request for counsel assistance at custodial interrogation. 
When a suspect makes a statement that might be ambiguous as to whether the suspect is asserting right to remain silent or to confer with attorney, the interrogator is permitted to ask clarifying questions but is not required to clarify the ambiguous statement. 
Constitutional challenge to witness at prosecution table, asserted for first time on appeal, is not properly before the appellate court. 
Although it is better practice to discourage law enforcement witnesses from sitting at prosecutor’s table during a jury trial, the practice does not constitute per se abuse of discretion. 
More than sufficient evidence supports convictions based on aiding and abetting. 
Under facts of case, no rational basis for comparing sentences. District court is under no requirement to explain disparities among the sentences. 

Statute: K.S.A. 21-3401(b), -3427, 22-3601(b) 

STATE V. THOMAS- January 30, 2009

SEDGWICK DISTRICT COURT - AFFIRMED
NO. 99,711
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/supct/2009/20090130/99711.htm.

FACTS: Thomas pled no contest to two counts of aggravated indecent liberties with a child under 14 for actions involving his 4-year-old granddaughter. 
The first count was a severity level 3 felony and the second count, due to statutory amendments, was an off-grid felony. 
Thomas requested a downward departure, but it was denied. The trial court sentenced Thomas to life imprisonment. 

ISSUES: (1) Sentencing, (2) cruel or unusual punishment, and (3) departure 

HELD: Court held that Thomas’ argument that a life sentence imposed under the provisions of K.S.A. 2006 Supp. 21-4643(a)(1) is a cruel or unusual punishment cannot be presented for the first time on appeal. 
Court also held that under the facts of this case, the district court did not abuse its discretion by denying a defendant's motion for a downward durational or dispositional departure sentence under K.S.A. 2006 Supp. 21-4643(d). 
Court stated that a review of the sentencing transcript convinced them that the district court considered all of Thomas’ arguments, acknowledged the mitigating circumstances asserted by Thomas, and explained why it chose to reject the request for a downward durational or dispositional departure. Reasonable people could agree with the district court’s assessment of whether the mitigating circumstances were substantial and compelling. 

STATUTES: K.S.A. 21-3504, -3717, -4643, -4703, -4704; and K.S.A. 22-3601 
STATE V. DAVIS– January 30, 2009

SEDGWICK DISTRICT COURT – AFFIRMED
NO. 99,665
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/supct/2009/20090130/99665.htm.
Facts: Davis was convicted in May 1992 of attempted first-degree murder, aggravated burglary, aggravated robbery, aggravated battery, and two counts of unlawful possession of a firearm.
He was sentenced to a term of 40 years to life in prison. In July 2007, Davis filed a motion to correct an illegal sentence, claiming that he was eligible for an earlier parole date based upon amendments to the statute under which he was sentenced — in particular, by the enactment of the KSGA in 1993. 
Davis claimed that his current sentence 40 years to life, with parole eligibility in 20 years — was illegal and did not conform to the governing statutory provisions because a person sentenced for the same offenses today would receive a different sentence, with earlier parole eligibility, under the KSGA. The district court denied his motion. 

Issue: (1) Sentencing 

Held: Court held that K.S.A. 1991 Supp. 22-3717(n) provides that an inmate shall be eligible for parole on the date provided by statute at the time the inmate committed the crime for which imprisoned unless subsequent amendment of the statute provides an earlier parole eligibility date. 
Contrary to Davis’ arguments, the references in K.S.A. 1991 Supp. 22-3717(n) to “the statute” relate to an inmate’s parole eligibility under K.S.A. 22-3725, not the length of an inmate’s sentence under K.S.A. 21-4704 (the current nondrug grid under the KSGA). The plain language of K.S.A. 21-4704(a) indicates that this statute, as part of the KSGA, applies “in felony cases for crimes committed on or after July 1, 1993.” (Emphasis added.) Davis’ crimes were committed a year and a half before July 1, 1993. 
His argument that the KSGA altered his parole eligibility date is without merit. 
The district court correctly determined that his sentence is not illegal and denied his motion under K.S.A. 22-3504. 

Statutes: K.S.A. 21-4701, -4704; K.S.A. 22-3504 -3601, -3725; and K.S.A. 1991 Supp. 22-3717(n)
STATE V. DAVISON– January 30, 2009
SHAWNEE DISTRICT COURT – REVERSED AND REMANDED
NO. 99,229
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2009/20090130/99229.htm.
FACTS: Davison convicted of theft and removal of a theft detection device, based on taking DVDs he removed from their cases. He appealed from his conviction on that second charge, arguing clear error in the court’s jury instruction. 
Davison died while his appeal was pending. State argued appeal was moot. 

ISSUES: (1) Death of appellant, and (2) jury instruction 

HELD: Death of a defendant does not abate direct appeal as it is in public interest that issues raised on appeal be adjudicated on the merits. 
This is true despite the fact that a defendant’s death moots the sentence and renders a new trial impossible. 
District court gave recommended PIK Crim.3d 59.67-B in effect at time of trial, but that instruction was not a correct statement of law. 
This PIK instruction was revised after Davison’s trial in response to State v. Armstrong, 276 Kan. 819 (2003). 
Because instruction given in Davison’s case contained no reference to elements of knowledge and specific intent required by K.S.A. 21-3764(d), it was not a correct statement of law and was erroneous. 
Error was harmless where there was no evidence Davison should have known theft detection devices were in the packages. 
Reversed and remanded to vacate the conviction for removal of a theft detection device. 

STATUTE: K.S.A. 21-3701, -3764(d), 22-3414(3) 
STATE V. JONES– January 23, 2009

WYANDOTTE DISTRICT COURT – AFFIRMED
NO. 98,571
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2009/20090123/98571.htm.

FACTS: Jury convicted Jones of aggravated kidnapping and rape. During deliberations, jury asked if it was appropriate to accept vote of juror willing to join others to avoid hung jury. 
On appeal Jones claimed district court erred in: 
(1) denying Jones’ motion to represent himself at the preliminary hearing; 
(2) admitting prejudicial evidence that victim had filed a Protection from Abuse Act (PFA) order against Jones; 
(3) submitting aggravated kidnapping instruction to jury that added intent to terrorize which was not in the charge in the information; 
(4) giving sympathy instruction to the jury; 
(5) not answering jury’s question with a simple “no;” and 
(6) imposing sentence based in part on criminal history not proven to jury beyond a reasonable doubt.
 ISSUES: (1) Right of self-representation at preliminary hearing, (2) evidence of Filing PFA, (3) aggravated kidnapping instruction, (4) sympathy instruction, (5) response to jury’s question; and (6) sentencing 

HELD: Under facts, district court violated Jones’ right to self-representation at the preliminary hearing by requiring him to be represented by counsel, but error was subject to harmless error analysis. 
District court’s error had little if any likelihood of changing the trial’s outcome. 
Admission of prejudicial evidence is raised for first time on appeal. Even if analysis of probative value and prejudicial effect were to be considered, no error would be found. 
Even if PFA evidence were to be assumed more prejudicial than probative, error would have been harmless under the facts. 
And even if evidence was admissible under 60-455, no clear error in the district court not giving jury a limiting instruction. 
District court’s instruction regarding aggravated kidnapping was error, but not reversible error because there was no prejudice to Jones’ substantial rights. 
Sympathy instruction (previously PIK Crim.2d 51.07) is no longer approved for general use, but may be used if the facts present very unusual circumstances. 
District court’s sympathy instruction was error in this case, but error did not prejudice Jones’ substantial rights.
District courts failure to state “no, period” prior to directing jury to re-read approved PIK instruction was a proper statement of law and responsive to the jury’s question. 
Controlling precedent defeats Apprendi claim regarding sentence. 
STATUTE: K.S.A. 22-3420(3), 60-414, -455, -3101 et seq. 

STATE V. LUTTIG – January 9, 2009

RENO DISTRICT COURT – AFFIRMED IN PART
VACATED IN PART, AND REMANDED
NO. 100,290

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2009/20090109/100290.htm.
FACTS: Luttig, with two prior forgery convictions, was convicted of two more counts of forgery.
Based on Luttig’s third forgery conviction, district court ordered her to serve 45 days in jail as condition of probation. 
Finding inclusion of prior forgeries would enhance penalty, district court did not include them in criminal history. State appealed.
ISSUE: Sentencing and enhancement of penalty 

HELD: District court correctly determined that to the extent Luttig’s prior forgery convictions were used to enhance her applicable penalty, the prior convictions could not be construed in determining Luttig’s criminal history.
Under facts, however, use of both prior forgeries was not required because only one prior forgery conviction was necessary to impose the 45-day jail term as a condition of probation. 
District court should have counted the remaining prior forgery in Luttig’s criminal history. 

DISSENTING IN PART (Knudson, S.J.): Maintains that counting Luttig’s prior forgery convictions to determine criminal history does not run afoul of K.S.A. 21-4710(d)(11), and is supported by K.S.A. 21-4704(I). 
Would remand for resentencing using both prior forgeries in Luttig’s criminal history score. 

STATUTE: K.S.A. 21-3710, -3710(b), -3710(b)(4), -4602(c), -4614, -4704, -4704(I), -4710(a), -4710(d)(11) 
STATE V. HOWARD– December 19, 2008

SEDGWICK DISTRICT COURT – AFFIRMED
NO. 98,976
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/supct/2008/20081219/98976.pdf.
FACTS: Howard convicted in 1987 of multiple felonies. In 2007 he filed motion to correct illegal sentence, arguing the sentence in his journal entry of judgment was longer than the sentence pronounced from the bench. 
District court summarily denied the motion, finding the sentence was not illegal. 
Howard appealed, claiming his sentence was ambiguous because trial court articulated multiple sentences over two-day period, and the trial court improperly denied him a full evidentiary hearing and appointment of counsel on his motion. 

ISSUES: Summary dismissal of motion to correct illegal sentence

HELD: Under facts of case, the court orally pronounced from bench the same sentence contained in journal entry of judgment, and never intended to impose the lesser sentence Howard alleged. State v. Crawford, 253 Kan. 629 (1993), compared and applied. 
The sentence imposed was not ambiguous with respect to time and manner in which it is to be served, and was not illegal. 
District court did not err in summarily denying Howard’s motion to correct an illegal sentence under K.S.A. 22-3504.

STATUTE: K.S.A. 22-3504, 60-1507
STATE V. CONLEY – December 19, 2008

SEDGWICK DISTRICT COURT – AFFIRMED
NO. 99,279
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/supct/2008/20081219/99279.pdf.

FACTS: Conley’s 1998 conviction for premeditated first degree murder, and hard 40 sentence were affirmed in direct appeal. 270 Kan. 18 (2000). 
Conley filed motion to correct illegal sentence, arguing Apprendi claim regarding his hard 40 sentence. District court summarily denied the motion because the issue was previously decided in Conley’s direct appeal. 
Conley appealed, claiming res judicata is inapplicable to motions to correct illegal sentence, and summary disposition is inappropriate procedure for handling such motions.

ISSUES: (1) Res judicata and motion to correct illegal sentence and (2) summary disposition
HELD: No error in district court’s holding that Apprendi issue was barred by doctrine of res judicata. 
That doctrine applies to motions to correct illegal sentence filed under K.S.A. 22-3504 and no fundamental fairness exception in this case where issue was raised and decided on the merits in a prior appeal, and U.S. 
Supreme Court has not changed its position since Conley’s direct appeal.
District court’s summary denial of Conley’s motion was proper. The preliminary examination process is well established in Kansas for handling K.S.A. 22-3504(1) motions. 
No merit to any of Conley’s reasons for changing this established law.
STATUTE: K.S.A. 22-304, -3504(1), -3601(b)(1), 60-1507
STATE V. MCCARLEY– November 7, 2008

SEDGWICK DISTRICT COURT – REVERSED IN PART AND AFFIRMED IN PART
COURT OF APPEALS – REVERSED IN PART AND AFFIRMED IN PART
NO. 95,818

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/supct/2008/20081107/95818.htm.

FACTS: McCarley convicted of reckless aggravated battery, a severity level 5 person felony. Presentence report erroneously classified it as a severity level 8 person felony, and trial court imposed appropriate sentence under that misclassification. 
State filed motion to correct an illegal sentence, which the trial court denied opining it could not correct an illegal sentence if the correct sentence would be harsher than the original one imposed. 
On State’s appeal, Court of Appeals affirmed. 38 Kan. App. 2d 165 (2007). Court of Appeals also summarily rejected McCarley’s cross-appeal on claim the trial court erred in not instructing jury that McCarley’s actions had to be proximate cause of victim’s injuries, where McCarley’s primary defense had been the victim’s actions were the cause of the victim’s injuries. 
Supreme Court granted petition and cross-petition for review.

ISSUES: (1) Jurisdiction to correct purported illegal sentence and (2) jury instruction

HELD: Appellate court has authority to review State’s claim of illegal sentence. Sentence imposed is illegal because it was imposed by a court without jurisdiction and because the sentence did not comport with statutory provision in character or term of punishment authorized. 
Crimes of severity levels 5 and 8 aggravated battery are both lesser included offenses of severity level 4 aggravated battery because they are lesser degrees of same crime pursuant to K.S.A. 21-3107(2)(a).
Because crime charged in this case was level 4 aggravated battery, trial court had jurisdiction to convict McCarley of severity level 5 battery.
Under facts of case, trial court did not clearly err in failing to instruct on proximate cause. Court of Appeals’ judgment on jury instruction claim is affirmed. 

STATUTES: K.S.A. 20-3018(b), 21 -3107(2), -3107(2)(a), -3414(a)(2)(A)-(B), -3414(b), -4704, -4707(a), -4721(e)(3), 22-3414(3), -3504, -3504(1), -3414(3), -3602(b)(3), 60-1507, -2101(b); K.S.A. 22-3504, -3504(2) (Furse); K.S.A. 1992 Supp. 21-3405b; K.S.A. 1991 Supp. 21 -4603(4)(a), -4608, -4608(3)
STATE V. YENZER– November 7, 2008

DOUGLAS DISTRICT COURT – AFFIRMED
NO. 98,800

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2008/20081107/98800.htm.

FACTS: Legal assistant and dental staff alerted police of Yenzer’s outstanding warrant and scheduled dental appointment. Yenzer misidentified herself and ran when police attempted to apprehend her at the dental office. 
District court denied Yenzer’s motion to suppress evidence obtained in violation of HIPPA, finding no HIPPA violation. Yenzer convicted of obstruction of legal process. 
On appeal she claimed trial court erred in denying motion to suppress, and in enhancing the sentence without prior criminal history proven to a jury beyond a reasonable doubt. 

ISSUES: (1) Suppression of evidence and HIPPA and (2) sentencing

HELD: An issue of first impression in Kansas. Even if violation of HIPPA is assumed, that Act does not provide for suppression of the evidence as a remedy or sanction for violation of its provisions. 
Because Yenzer failed to assert a constitutional claim warranting suppression, district court properly denied motion to suppress.

Sentencing claim is defeated by State v. Ivory, 273 Kan. 44 (2002). 

STATUTES: K.S.A. 21-3808
STATE V. RISINGER – October 24, 2008

SEDGWICK DISTRICT COURT – AFFIRMED
NO. 98,218

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2008/20081024/98218.htm.

FACTS: Risinger convicted of attempted indecent liberties with a child for his online conversations with a police detective who identified herself to Risinger as a 14-year-old. 
On appeal, Risinger claimed there was insufficient evidence to prove the attempt element of his conviction.

ISSUES: Overt act and sufficiency of intent to commit crime of indecent liberties with a child
 HELD: Risinger engaged in many online conversations with a young woman whom he thought was 14 years old.

The conversations all had a strong sexual content. He then left his residence after setting up a meeting with the young woman for the avowed purpose of attempting inappropriate and illegal sexual acts. 
He arrived at the residence, left his car, knocked on the door, going as far as he could toward completing his crime prior to discovering his child victim was fictional. 
Viewed in the light most favorable to the state, this conduct constitutes an over act towards the commission of indecent liberties with a child, and provided sufficient evidence to support the conviction.

STATUTES: K.S.A. 21-3503(a)
STATE V. RICHARDSON – October 24, 2008

WYANDOTTE DISTRICT COURT – AFFIRMED IN PART, DISMISSED IN PART, AND REMANDED
NO. 98,572

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2008/20081024/98572.htm.
FACTS: Richardson convicted of fleeing or attempting to elude a police officer, reckless driving, and driving while suspended. 
On appeal, he claimed district court erred in failing to instruct jury: 
(a) on the specific moving violations that formed the basis for the fleeing or attempting to elude conviction, 
(b) that reckless driving and driving while suspended could not be used as two of the five moving violations required to prove the fleeing or attempting to elude offense, and 
(c) that each of the moving violations constituted a lesser included offense of fleeing or attempting to elude.
Richardson also claimed that his convictions of reckless driving and driving while suspended were multiplicitous with his conviction of fleeing or attempting to elude, and that his fleeing or attempting to elude conviction was based on acts not alleged in the charging document. 
He further claimed the district court erred in denying Richardson’s request for new counsel, by imposing aggravated sentencing in the grid box, and in assessing Board of Indigents’ Defense Services (BIDS) attorney fees.

ISSUES: (1) Jury instructions, (2) multiplicitous, (3) charging document, and (4) sentencing

HELD: PIK Crim. 3rd 70.09 is silent as to whether district court should define the moving violations for the jury when the defendant is charged with fleeing or attempting to elude a police officer, and no published decision is directly on point. 
Unpublished opinions examined. 
When a defendant is charged with felony fleeing or attempting to elude a police officer based on the commission of five or more moving violations, district court should identify and define in jury instructions the moving violations relied on by the state and supported by evidence at trial. 
Under facts, no real likelihood jury would have returned a different verdict if district court had properly defined the moving violations in this case, or if jury had been instructed to not consider reckless driving or driving while suspended as moving violations. 
Under strict statutory elements test, the five individual moving violations in this case are not lesser-included offenses of the crime of fleeing or attempting to elude a police officer.

Under Schoonover analysis, Richardson’s convictions were not multiplicitous because statutes upon which the convictions are based do not contain an identity of elements. 

Richardson’s constitutional claim regarding the charging document has no merit. 
It informed Richardson of the charge against him, and the evidence at trial conformed with the charging document.
Under facts, no abuse of discretion in denying Richardson’s request for new counsel.
No appellate jurisdiction to consider alleged error in Richardson’s presumptive sentence. State concedes district court did not consider Richardson’s ability to pay BIDS attorney fees or the financial burden it would impose. 
Case remanded for compliance with Robinson.

STATUTES: K.S.A. 2007 Supp. 8-249(b), -262(a)(1), -1558, -1703; K.S.A. 8-151, -1528, -1548, -1566(a), -1568(a), -1568(b), -1568(b)(1)(E), -1568(c), 21-3107(2), -3107(2)(b), -4720(a)(1), 22-3414(3), -4513; and K.S.A. 21-3107(2)(d) (Furse)
STATE V. TONEY– July 11, 2008

SEDGWICK DISTRICT COURT– REVERSED AND REMANDED
NO. 97,326

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2008/20080711/97326.htm.

FACTS: Toney was represented by a public defender when entering plea to burglary charge. Chief public defender appeared at sentencing and did not challenge Toney’s criminal history. Toney later asked to withdraw the plea, and in letter to the court alleged attorney mishandling of his case. 
Public defender later filed motion to withdraw plea based on allegations of innocence and lack of understanding, but did not mention allegations of ineffective assistance. At hearing on that motion, attorneys acknowledged public defender’s apparent conflict of interest. 
District court denied the motion. 
Toney appealed, claiming ineffective assistance by public defender in not investigating the case prior to a guilty plea, and conflict of interest on motion to withdraw plea. 

ISSUES: Conflict of interest

HELD: Supreme Court’s established guidelines for district court facing possible conflict of interest in a criminal case are stated and applied. Toney’s letter and in-court statements, coupled with acknowledgments by public defender and prosecutor of an apparent conflict of interest, were sufficient to engage district court’s duty to inquire further. 
District court’s failure to do so was an abuse of discretion. Under the circumstances, the divided loyalties of Toney’s public defender adversely affected her performance as Toney’s counsel and created an actual conflict of interest with presumed prejudice. 
District court’s ruling on motion to withdraw plea is reversed. 
Remanded to district court for appointment of conflict-free counsel and reconsideration of motion to withdraw plea.
STATUTES: K.S.A. 21-3715(a)
STATE V. HEMPHILL– July 3, 2008

RENO DISTRICT COURT – REVERSED
COURT OF APPEALS – AFFIRMED IN PART, REVERSED IN PART, AND REMANDED
NO. 95,209

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/supct/2008/20080703/95209.htm.

FACTS: Hemphill entered no contest pleas to drug charges. District court denied Hemphill’s later motion to withdraw pleas. District court also denied Hemphill’s successive motions to appeal out of time from his conviction and sentence, and from the denial of his motion to withdraw pleas. 
In unpublished opinions, Court of Appeals reversed the denial of Hemphill’s motion for leave to appeal out of time from his sentence, citing State v. Ortiz, 230 Kan. 733 (1982). It also affirmed the district court’s denial of an appeal from Hemphill’s motion to withdraw his pleas, finding any error was harmless. 
Supreme Court granted Hemphill’s petition for review. 

ISSUES: (1) Appeal of sentences and (2) appeal from denial of motion to withdraw pleas

HELD: Agrees with Court of Appeals, and remands Hemphill’s case to district court for a hearing under Ortiz, because record fails to demonstrate that he was ever advised of his appellate rights regarding his sentence. 

District court’s denial of Hemphill’s motion to withdraw pleas is reversed. Ortiz is not appropriate to an appeal from the denial of post-sentence motion to withdraw pleas because district court not statutorily obligated to inform Hemphill of his right to appeal the denial of that motion. 
However, because actions of Hemphill’s appointed attorney were both egregiously ineffective and highly prejudicial, court may act to remedy such inadequacy. 
An appeal out of time may be permitted under rationale in Roe v. Flores-Ortega, 528 U.S. 470 (2000), and holding in Kargus v. State, 284 Kan. 908 (2007). 
Under circumstances in this case, appropriate relief is to grant Hemphill another hearing on his motion to withdraw pleas. 

STATUTES: K.S.A. 22-3424(f), -3608, -3608(c), -4505(a), 60-1507
STATE V. DEAL – June 27, 2008

MIAMI DISTRICT COURT – AFFIRMED
NO. 98,553

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/supct/2008/20080627/98553.htm.

FACTS: Deal was convicted by a jury of first-degree murder in 1999 and sentenced to 25 years in prison. 
His conviction was affirmed on appeal. His 60-1507 motion claiming ineffective assistance of counsel was denied and affirmed on appeal as well. In 2003, 
Deal filed a pro se motion to correct an illegal sentence arguing the complaint was defective because it added elements not required by the first-degree murder statute. 
The district court denied the motion.
ISSUES: Illegal sentence

HELD: Court stated that K.S.A. 22-3504 only applies if a sentence is illegal. The question of whether a sentence is illegal is a question of law over which this court has unlimited review. 
An illegal sentence is a sentence imposed by a court without jurisdiction, a sentence which does not conform to the statutory provision, either in character or the term of the punishment authorized, or a sentence which is unambiguous with regard to the time and manner in which it is to be served. 
Court held that where the relief sought is reversal of a conviction rather than the correction of an illegal sentence, K.S.A. 22-3504 is unavailable as a vehicle to obtain such relief and the district court should have denied relief on that basis.

STATUTES: K.S.A. 22-3504, -3601(b)(1); K.S.A. 60-1507)
STATE V. CRAWFORD – June 13, 2008

ATCHISON DISTRICT COURT – AFFIRMED IN PART, VACATED IN PART, AND REMANDED
NO. 98,312

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2008/20080613/98312.htm.

FACTS: Crawford convicted of burglary and theft while on probation for juvenile adjudications. Sentencing court ordered presumptive probation for each offense to run consecutive to each other, and consecutive to the juvenile sanction. 
Crawford appealed. 

ISSUES: (1) Consecutive sentencing and (2) juvenile adjudications

HELD: Issue of first impression in Kansas. Court’s power to impose consecutive sentences flows from statutory authority. 
Based on Legislature’s exclusion of specific language listing juvenile adjudications, it meant to exclude juvenile adjudications from cases calling for consecutive adult sentences. 
Illegal sentence in this case is vacated and remanded for resentencing. 2007 amendment to K.S.A. 38-2376(a) is noted. 
Also, state concedes remand is required for compliance with State v. Robinson, 281 Ka. 538 (2006), and district court did not err in using Crawford’s prior juvenile adjudications to calculate criminal history. 

STATUTES: K.S.A. 2007 Supp. 38-2376(a); K.S.A. 2006 Supp. 21-4603d(f), 38-237(a); K.S.A. 21-402(c), -4608, -4720(b), 22-3504, -3504(1); K.S.A. 21-4603d(f)(1) (Torrence); K.S.A. 21-4603d(a) (Furse); and K.S.A. 1993 Supp. 21-3701
STATE V. EDWARDS– March 28, 2008

DOUGLAS DISTRICT COURT – AFFIRMED
NO. 97,237

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2008/20080328/97237.htm.

FACTS: Lawrence police officers arrested Edwards based on a written arrest-and-detain order issued by his parole officer. 
The parole officer sent a copy of the order to the Lawrence police by facsimile. One detective received the fax and told another detective it had been received; that other detective then arrested Edwards. 
The arresting officer did not have the faxed copy in his personal possession at the time he arrested Edwards, and the officers did not have any original document signed by the parole officer because it had been sent by fax. 
Edwards was convicted of aiding a felon and possession of a firearm by a felon.

ISSUES: (1) Motion to suppress, (2) newly discovered evidence, (3) sufficiency of complaint, (4) jury questions, and (5) prosecutorial misconduct

HELD: Court rejected Edward's claims that his statements to police officers should have been suppressed because they came after he was illegally arrested. 
He claims the arrest was illegal because the officers didn't have physical possession of his parole officer's written order that he be arrested. 
Court held other statutes that authorize arrests on a warrant do not require that the arresting officer have the warrant in physical possession, and Court did not find that the physical possession of the order is a requirement in the statute that allows parole officers to order an arrest. 
Court also rejected Edwards’s claims of trial errors. 
Court held the charging document was sufficient, the trial judge's answer to the jury was appropriate, and the prosecutor's comment was within the bounds of appropriate conduct at trial.

STATUTES: K.S.A. 12-4212(a)(2); K.S.A. 21-3812(a), -4204(a)(4); K.S.A. 22-2305(3),-3502, -2401(b); and K.S.A. 75-5217
STATE V. HEATH – March 28, 2008

SHAWNEE DISTRICT COURT – AFFIRMED
NO. 97,119

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/supct/2008/20080328/97119.htm.

FACTS: Glenn A. Heath Jr., was convicted in 1996 of felony murder and abuse of a child. After allocution, the district court imposed a mandatory life sentence for the felony murder and 68 months' imprisonment for the child abuse conviction, to run consecutively. 
The Supreme Court subsequently reversed Heath's conviction for abuse of a child because of multiplicity and vacated his sentence for that conviction.
 At the same time, without remanding for resentencing, the Supreme Court affirmed his conviction and sentence for felony murder. State v. Heath, 264 Kan. 557, 571-72, 591, 957 P.2d 449 (1998). 
Heath filed a motion to correct an illegal sentence, claiming he was denied his right to allocution for his sentence on felony murder. 
His motion was summarily denied. Highly summarized, the facts are that Heath filed his 2006 motion to correct an illegal sentence pursuant to K.S.A. 22-3504, claiming that he was never formally resentenced following the issuance of the mandate from this court's 1998 decision relating to his direct appeal. 
Heath claimed he was denied his right to allocution for his current mandatory life sentence. The district court summarily denied his motion.

ISSUES: (1) Illegal sentence and (2) allocution

HELD: Court held a denial of allocution does not render an imposed sentence illegal within the meaning of the illegal sentence provisions of K.S.A. 22-3504. 
Court concluded that the district court correctly determined that Heath's motion to correct an illegal sentence contained no substantial issues of fact or law, and the court's summary denial of that motion was proper. 

STATUTES: K.S.A. 21-4706; and K.S.A. 22-3504, -3601(b)(1)
STATE V. BREEDLOVE – March 28, 2008

SEDGWICK DISTRICT COURT – CONVICTIONS REVERSED
AND SENTENCES VACATED
NO. 96,608

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/supct/2008/20080328/96608.htm.

FACTS: Breedlove committed crimes in 1995 when he was a minor. He agreed to be prosecuted as an adult on one set of crimes. After he turned 18, he pled guilty to the one set of crimes and he was sentenced as an adult. 
He was charged in the first set of crimes, prosecuted as an adult without any consideration of his juvenile status at the time of commission and he was sentenced as an adult. His convictions in the first set of crimes were affirmed in 1999. In 2006, 
Breedlove filed a motion to correct illegal sentence for the first set of crimes because he was not initially charged in juvenile court. 
The district court denied the motion. 

ISSUES: (1) Illegal sentence and (2) juvenile prosecution

HELD: Court held under the facts of this case, where an individual was convicted as an adult for crimes which occurred when he was only 17, the State's total failure to commence juvenile proceedings before seeking adult criminal prosecution resulted in a lack of district court jurisdiction to try the case.

STATUTES: K.S.A. 21-3108, -3401(b), -3427, -3410(a), -3411, 4201; K.S.A. 22-3504(1), -3601(b)(1); and K.S.A. 38-801, -1601 et seq., -1636, -1681(a)(2)
STATE V. RIIS – March 21, 2008

SHAWNEE DISTRICT COURT – REVERSED AND REMANDED
NO. 97,118

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2008/20080321/97118.htm.

FACTS: Riis entered no contest plea without knowing that the officer who submitted search warrant affidavit in Riis’ case had been under KBI investigation, that search warrants and cases from the officer would no longer be accepted, and that numerous criminal cases would be dismissed because evidence related to this officer was not credible. Riis filed motion to withdraw plea, motion for production of investigative reports, and motion for district court in camera inspection of police records regarding Riis’ case. 
District court denied the motions. Riis appealed.

ISSUE: Post-conviction discovery

HELD: No statutory provision in Kansas’ criminal code governs discovery for post-conviction motions. Unpublished case (State v. Griswold, No. 94,835) is discussed and factually distinguished, but reasoning is found to be controlling. 
Under facts and circumstances of case, district court erred in denying Riis’ motion an in camera inspection of investigative records of the officer. 
Case is remanded for in camera inspection of these records.
If there is no evidence concerning officer’s credibility as it relates to Riis’ case, then discovery motions should be denied and records sealed and retained for any appeal. 
If there is evidence of officer’s credibility specifically related to Riis’ case, then it is to be provided to Riis and district court must reconsider Riis’ motion to withdraw plea. 

STATUTES: K.S.A. 22-2101 et seq., -3210(d)
STATE V. UNRUH– February 29, 2008

MCPHERSON DISTRICT COURT – SENTENCE VACATED AND CASE REMANDED WITH DIRECTIONS
NO. 97,645

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2008/20080229/97645.htm.

FACTS: Unruh pled guilty to manufacture or attempted manufacture of methamphetamine. His sentence was doubled based upon a prior conviction for manufacturing a controlled substance. Unruh’s attorney filed a notice of appeal, but the appeal was never perfected and the trial court dismissed Unruh’s appeal. Unruh filed a pro se motion to reinstate the appeal and a request to be re-sentenced under McAdam. 
The trial court ruled that it did not have jurisdiction to reinstate Unruh's appeal.

ISSUES: (1) Appeal out of time, (2) jurisdiction, and (3) sentencing

HELD: Court held that although the trial court lacked jurisdiction to reinstate Unruh’s appeal, his motion is more properly construed as a motion to appeal his sentence out of time under Ortiz. 
Court stated that because Unruh has shown that he was furnished an attorney who failed to perfect and complete his appeal, he is allowed to file a direct appeal of his sentence out of time under Oritz. Although the state argued that Unruh should now be confined to the specific issue identified in his original notice of appeal, court held that Unruh should not be limited to a notice of appeal that was never perfected and was ultimately dismissed in the case. 
Court also stated that even if Unruh was limited to his original notice of appeal, the notice of appeal sufficiently encompassed the sentencing issues now raised by Unruh and the appellate court has jurisdiction to consider the appeal. 
Court held that Unruh should be re-sentenced as a severity level 3 offender for his conviction of manufacturing methamphetamine and that the trial court erred in doubling his sentence. 
Court stated that because the record established that Unruh's conviction in this case was his first conviction of manufacturing a controlled substance, his sentenced should not have been doubled. 

STATUTES: K.S.A. 21-4705(e), -4710(a); and K.S.A. 65-4159, -4160, -4161(a), -4159(a)
STATE V. SMITH– February 22, 2008

CLAY DISTRICT COURT – AFFIRMED
NO. 97,449

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2008/20080222/97449.htm.

FACTS: Jury convicted Smith of aggravated battery for hitting victim with a brick. Smith moved for a new trial based on evidence of scratches on van, which was consistent with his claim of self-defense. 
Trial court denied the motion, finding scratch evidence was not new, impeachment testimony was generally not sufficient for new trial, and this evidence would not have changed result of trial. Smith appealed, claiming trial court erred in denying new trial, and trial court should have instructed jury on lesser charge of battery.

ISSUES: (1) Motion for new trial and (2) lesser-included instruction

HELD: Under the circumstances, new trial not warranted simply to add one piece of disputed evidence of dubious impeachment value. 
No abuse of discretion to deny Smith’s motion for new trial based on newly discovered evidence. 

Given uncontradicted testimony regarding blow forceful enough to separate victim’s shoulder, district court did not err in failing to instruct jury sua sponte on lesser-included offense of simple battery.

STATUTES: K.S.A. 21-3414(a)(1)(C), -3412(a)(2)
STATE V. SPANGLER– December 21, 2007

OSAGE DISTRICT COURT – AFFIRMED IN PART, REVERSED IN PART, SENTENCE VACATED IN PART, AND REMANDED
NO. 96,326

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2007/20071221/96326.htm.

FACTS: Spangler convicted of manufacture of methamphetamine, conspiracy to manufacture methamphetamine, possession of methamphetamine, and possession of drug manufacturing paraphernalia. 
On appeal she claimed: 
(1) trial court erred in allowing state to amend conspiracy charge at close of state’s evidence, 
(2) insufficient evidence supported the manufacture and conspiracy convictions; and 
(3) she should be resentenced to drug severity level 4 felonies for manufacture and conspiracy convictions because manufacture of methamphetamine under K.S.A. 2006 Supp. 65-4159 is identical to use of drug paraphernalia under K.S.A. 2006 Supp. 65- 4152(a)(3). 

ISSUES: (1) Amendment of complaint, (2) sufficiency of evidence, and (3) sentencing

HELD: By changing complaint to charge specific overt acts sufficient for crime of conspiracy to manufacture methamphetamine, and by changing name of party who allegedly committed the overt acts, State was allowed to charge Spangler with a different crime than the crime alleged in the original complaint. 
Also, amendment of the conspiracy charge at the close of state’s evidence prejudiced Spangler’s substantial rights. 
Because the amendment should not have been allowed, Spangler’s conspiracy conviction is reversed. 

Sufficient evidence supported Spangler’s convictions. 

Spangler’s sentence for manufacture of methamphetamine is vacated and case is remanded for resentencing as a drug severity level 4 felony. Applying analysis in State v. Fanning, 281 Kan. 1176 (2006), to facts of case, the manufacture of methamphetamine under K.S.A. 2006 Supp. 65- 4159(a) is identical for sentencing purposes to use of drug paraphernalia under K.S.A. 2006 Supp. 65-4152(a)(3).
STATUTES: K.S.A. 2006 Supp. 21-3302, -3302(a), 22-3210(e), 65-4150, -4152(a)(3), -4159, -4159(a); and K.S.A. 21-3205(1), -4721(e)(3), 65-4107(d)(3), -4152(a)(3), -4159, -4159(a), -4161(a), -7006(a)
STATE V. GUTIERREZ – December 7, 2007

LYON DISTRICT COURT – AFFIRMED
COURT OF APPEALS – AFFIRMED
NO. 94,317

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/supct/2007/20071207/94317.htm.

FACTS: Luz Gutierrez had obtained a protection from abuse order against Gutierrez (defendant), her estranged husband, because of a May 2004 incident in which he grabbed her by the neck and choked her until she nearly lost consciousness. He was charged with domestic battery, entered a diversion agreement and then staked-out Luz' apartment. 
Gutierrez forced his way into Luz's apartment. 
After Luz's refused to drop the charges, Gutierrez threw her to the floor, grabbed her by the throat and squeezed hard for 15-20 seconds. Luz lost consciousness and when she awoke, her children were crying and shaking her. Gutierrez turned himself into the police and denied any intent to kill Luz. The jury convicted Gutierrez of attempted voluntary manslaughter and aggravated burglary. 
The Court of Appeals affirmed the convictions. 

ISSUES: Aggravated burglary and attempted voluntary manslaughter

HELD: Court held that although a rational factfinder may not have been able to conclude defendant was guilty beyond a reasonable doubt of aggravated burglary based on evidence of unauthorized entry contemporaneous with the heat of passion or sudden quarrel necessary for voluntary manslaughter, the evidence was adequate to support defendant's formation of the necessary intent while he remained in Luz's apartment without authority. 
Once she told him to leave, an expression of sentiment defendant admits occurred, his presence was unauthorized even if previously permitted. 
Evidence of development of defendant's intent to commit a felony at any point between Luz' expression that he was unwelcome and his departure from the apartment was legally sufficient to support the aggravated burglary conviction. 
Court also held that attempted voluntary manslaughter is a legally viable crime in Kansas. 

STATUTES: K.S.A. 21-3403(a), -3716
STATE V. KIMSEY – August 17, 2007

SEDGWICK DISTRICT COURT – SENTENCE VACATED AND 
CASE REMANDED WITH DIRECTIONS
NO. 96,494

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2007/20070817/96494.htm.

FACTS: In 1990, Kimsey pled no contest to aggravated burglary, kidnapping, aggravated assault and aggravated robbery. Prior to sentencing, the state filed a motion to impose the Habitual Criminal Act and the court granted the motion. 
Kimsey was sentenced to 10 to 40 years for aggravated burglary, six to 20 years for aggravated assault, 30 years to life for kidnapping, and 30 years to life for aggravated robbery. In 2004, 
Kimsey challenged his sentence claiming it was illegal because the trial court used an article 37 offense (aggravated burglary) to enhance offenses listed in other chapters of the Kansas Criminal Code. 
The trial court summarily dismissed Kimsey’s motion. 
On appeal, Kimsey claims the trial court incorrectly applied the 1987 version of the HCA even though his crimes were committed in 1990.

ISSUES: (1) Sentencing and (2) habitual criminal act

HELD: Court vacated Kimsey’s sentencing finding that Kimsey’s article 34 convictions cannot be used to enhance his article 37 conviction for aggravated burglary. 
Court also found the trial court incorrectly applied the HCA to Kimsey based on his prior convictions of aggravated robbery and robbery by assault from Texas. 
Court held that under K.S.A. 1989 Supp. 21-4504, Kimsey’s sentence could not be enhanced by convictions from other jurisdictions.

STATUTES: K.S.A. 1989 Supp. 21-4504 and K.S.A. 21-3716, -3427.
STATE V. MCCALL– August 3, 2007

JOHNSON DISTRICT COURT – AFFIRMED
NO. 93,259

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2007/20070803/93259.htm.

FACTS: McCall convicted of two counts of identity theft. During bench trial, McCall proceeded pro se after district court granted State’s motion for competency evaluation, and McCall was found competent to proceed. 
On appeal, he claimed trial court violated Sixth Amendment by failing to appoint counsel for competency hearing, and competency determination was tainted by his pro se status. 
McCall also claimed a hearing should have been held on motion to suppress confession to Kansas officer after his arrest in Missouri; claimed the trial court erred in ordering restitution without considering McCall’s ability to pay; and claimed trial court violated McCall’s constitutional rights by using criminal history score to enhance base sentence when those convictions had not been proven to a jury beyond a reasonable doubt.

ISSUE: (1) Competency hearing, (2) voluntariness of confession, (3) restitution, and (4) sentencing

HELD: No reported Kansas case addresses issue of pro se representation at a competency hearing. No bright-line rule is entered in this case because under facts, McCall’s rights were protected by trial court’s findings relating to McCall’s waiver of counsel and the mental health evaluation report.
Under facts of case, trial court was not obligated to inquire further into the voluntariness of McCall’s confession. 

No error in failing to consider McCalls’ ability to pay when ordering restitution. 
Plain language of K.S.A. 2006 Supp. 21-4603d(b)(1) does not require such a finding. 

Under controlling Kansas precedent, use of criminal history score to enhance McCall’s base sentence did not violate his constitutional rights.
STATUTES: K.S.A. 2006 Supp. 21-4603d(b)(1)
STATE V. MCCARLEY – July 27, 2007

SEDGWICK DISTRICT COURT – AFFIRMED
NO. 95,818

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2007/20070727/95818.htm.

FACTS: McCarley was convicted of severity level 5 aggravated reckless battery after an exchange following a fender-bender in a grocery store parking lot. 
At sentencing, the PSI listed McCarley's crime as severity level 8 aggravated reckless battery and he was sentenced using a 8-A criminal history score and sentence of 23 months' incarceration. 
After time for appeal had expired and approximately 34 days after sentencing, the state filed a motion to correct an illegal sentence, claiming that McCarley was illegally sentenced to a severity level 8 crime when was convicted of a severity level 5 crime. 
The district court denied the state's motion finding that the illegal sentence was in McCarley's favor and it could not be corrected. 

ISSUES: Illegal sentence, state's challenge, and lesser included offense

HELD: Court found it had jurisdiction to consider a question reserved as a question of statewide importance whether the state may file a motion to correct an illegal sentence based on an error in severity level after stipulating to it at sentencing and long after the time for appeal has run and whether the sentence imposed was illegal. 
Court did not answer the question of whether the state could file a motion to correct an illegal sentence, but instead held McCarley's sentence was not illegal. 
Court held that the district court had jurisdiction to convict and sentence McCarley for severity level 8 aggravated reckless battery because it is a lesser degree of the crime charged.
Court held that McCarley's sentence conformed to both the formal record of trial and to the statute defining the crime. 
Court stated McCarley's sentence was not ambiguous. 
Court held that the state clearly and unambiguously informed the district court upon inquiry at sentencing that the severity level of the crime was properly identified in the PSI, and the court sentenced McCarley accordingly. 
The actions of the state at the time of sentence were invited error and thus precluded any complaint regarding the severity level basis for sentencing. 
Court rejected McCarley's argument that reckless aggravated battery is not a lesser included offense of intentional aggravated battery and therefore it was required to be charged in the complaint. 
Court also rejected McCarley's argument that the district court erred in failing to give a proximate cause jury instruction.

DISSENT: Judge Knudson dissented in part and concurred in part. Judge Knudson agreed with the majority's decision on McCarley's cross-appeal. However, Judge Knudson held McCarley's sentence was illegal, that an illegal sentence may be corrected at any time, that the invited error analysis is not applicable because the district court lacked jurisdiction to impose the sentence, and that there is no evidence to support an agreement between the parties to circumvent the verdict of the jury or the requirements of law.

STATUTES: K.S.A. 2006 Supp. 21-3107(2)(a); K.S.A. 21-3201, -3414(a), -4713, -4721(c)(2), (e)(3); K.S.A. 22-3504; K.S.A. 2006 Supp. 22-3602(b); K.S.A. 60-404, -2101(b); K.S.A. 65-4152, -7006.
STATE V. KRAFT – July 27, 2007

JOHNSON DISTRICT COURT – AFFIRMED IN PART, DISMISSED IN PART, AND REMANDED WITH DIRECTIONS
NO. 96,136

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2007/20070727/96136.htm.

FACTS: Kraft pled guilty to aggravated escape from custody. Prior to sentencing, he filed a motion to withdraw his plea and to dismiss the complaint because his attorney erred in explaining the charges to him and in concluding that he was in lawful custody at the time he absconded, and that he would not have pled guilty to a crime he could not have committed. 
The district court ruled that Kraft was in lawful custody at the time he absconded and had not shown good cause to withdraw the plea.
 ISSUES: Motion to withdraw plea and lawful custody

HELD: Court held under the facts of this case, a probationer who was under "house arrest," i.e. the first phase of conditional release from a residential community corrections program, and failed to abide by the conditions of the release, remained in the "lawful custody" of the program pursuant to K.S.A. 2004 Supp. 21-3810(a)(1). The district court therefore did not abuse its discretion in refusing to set aside Kraft's plea agreement to aggravated escape from custody. 
Court held Kraft failed to brief the issue on his motion to dismiss. 
Court remanded for the district court's imposition of BIDS fees in compliance with K.S.A. 2004 Supp. 22-4513. 

STATUTES: K.S.A. 2004 Supp. 21-3809(b)(1), -3810, -4603d(f); K.S.A. 2004 Supp. 22-3210(d), -4513.
STATE V. MITCHELL – June 22, 2007

JOHNSON DISTRICT COURT – AFFIRMED
NO. 96,807

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2007/20070622/96807.htm.
FACTS: Mitchell was convicted in 1988 of aggravated kidnapping, aggravated burglary, rape, and two counts of aggravated sodomy. He was sentenced to a minimum of life plus 60 years and a maximum of two life sentences plus 60 years as a habitual offender with three prior felonies. In 2004, Mitchell filed a motion to correct an illegal sentence. 
The district court found Mitchell's sentence was not an illegal sentence and that his motion was also time-barred.

ISSUES: Illegal sentence, time limitation, and constitutional challenges

HELD: Court held Mitchell's consecutive sentences conformed to the applicable statutory provisions, and did not fall within the definition of an illegal sentence. 
Court stated the district court correctly concluded that it lacked jurisdiction to address Mitchell's statutory claims. 
Court also held Mitchell's motion to correct an illegal sentence was not the proper procedure for challenging the constitutionality of the habitual offender statutes. 
Court held Mitchell's motion cannot be construed as a 60-1507 motion because it failed to demonstrate any exceptional circumstances to support a successive motion or any manifest injustice to circumvent the one-year time limitation on such motions. 

STATUTES: K.S.A. 20-3018(c); K.S.A. 21-4504(b), -4608; K.S.A. 22-3504; K.S.A. 60-1507
STATE V. DAVIS– April 27, 2007

WYANDOTTE DISTRICT COURT – AFFIRMED
NO. 95,339
For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2007/20070427/95339.htm.

FACTS: Originally, Davis was charged with one count of first degree murder on Jan.26, 2000. After the state rested its case, defense moved for directed verdict because the state had not presented evidence to prove that Davis and his co-conspirators agreed to commit murder on Jan. 24, 2000. 
Over defense objection, the state moved to amend the information to show Jan. 26, 2000, as the only date on which Davis allegedly conspired to commit first degree murder. The trial court granted the motion. 
Davis was found guilty. Davis filed a pro se motion to correct an illegal sentence because the state had not memorialized the amendment. 
The trial court found no prejudice and allowed the state to file a journal entry nunc pro tunc. 

ISSUES: (1) Amendment of complaint and (2) jurisdiction 

HELD: Court held that a motion to correct an illegal sentence filed pursuant to K.S.A 22-3504 does not provide a defendant a means for a collateral attack of a conviction. Relief is not available to a defendant under K.S.A. 22-3504 based upon a prosecutor's failure to memorialize in writing an oral argument to a complaint or information or based upon a claim that the oral amendment prejudiced the defendant. 

STATUTES: K.S.A. 22-3504; K.S.A. 2006 Supp. 22-3201(b), (e)

STATE V. STOREY– April 6, 2007

SEDGWICK DISTRICT COURT – AFFIRMED IN PART, REVERSED IN PART, AND REMANDED
NO. 95,592

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2007/20070406/95592.htm.

FACTS: Storey appealed conviction and sentence for burglary. He claims 
(1) insufficient evidence supported the conviction because entry into unfinished hospital to steal a saw did not satisfy burglary statute, 
(2) Apprendi error to use prior criminal record to increase sentence, and 
(3) error to order BIDS reimbursement without considering on the record Storey’s ability to pay such fees.

ISSUES: (1) Burglary, (2) sentencing, and (3) BIDS assessment

HELD: Issue not previously addressed by Kansas courts. A plain reading of K.S.A. 21-3715 does not require that a building that is not a dwelling be completely enclosed or that it present a barrier to entry before it constitutes a building under the statute. 
A structure that will become a hospital, which is 70 percent complete with four walls, a roof, and a concrete floor is a building under the statute.

Apprendi claim is defeated by controlling Kansas decisions, and Storey failed to challenge criminal history score at trial court level.

Assessment of BIDS fees is reversed and remanded for compliance with State v. Robinson, 281 Kan. 538 (2006).

CONCURRING AND DISSENTING (Pierron, J.): Dissents from majority’s finding that unfinished structure was a building under the burglary statute. Rationale in State v. Alvis, 30 Kan. App .2d 889 (2002), should be controlling.

STATUTES: K.S.A. 2006 Supp. 21-3110(7), -3701(a)(1), 22-4513; and K.S.A. 21-3715, -3715(b)

STATE V. STOUT– April 6, 2007

COWLEY DISTRICT COURT – AFFIRMED
NO. 94,159

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2007/20070406/94159.htm.

FACTS: Stout convicted of involuntary manslaughter and aggravated burglary related to death of victim from complications of gunshot wound sustained when Stout and another person broke into the victim’s apartment. 
On appeal, Stout challenged the sufficiency of the evidence supporting each conviction. 
He also raised Apprendi claim that his criminal history had not been proved to a jury beyond a reasonable doubt.

ISSUES: (1) Sufficiency of evidence and (2) sentencing

HELD: Sufficient evidence supports the convictions. Under facts, it was reasonably foreseeable that breaking into a person’s home for the purpose of beating that person could well lead to an aggravated battery or another serious felony. 
Stout started an uninterrupted string of events leading to the victim’s severe injury and eventual death. State v. Sophophone, 270 Kan. 703 (2001), and State v. Murphy, 270 Kan. 804 (2001), are analyzed and distinguished. 
Where a victim is attacked and in trying to reasonably defend oneself inflicts on self a fatal wound, the felony-murder doctrine may be applied.
Apprendi sentencing claim is defeated by controlling Kansas cases.

STATUTES: K.S.A. 21-3205(1), -3205(2), -3401(b), -3436
STATE V. FLORES – March 16, 2007

FORD DISTRICT COURT – AFFIRMED
NO. 93,973

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2007/20070316/93973.htm.

FACTS: Trial court certified Flores as an adult offender and accepted Flores’ no contest plea to felony murder and attempted voluntary manslaughter. 
Plea agreement recommended concurrent sentences but consecutive sentences imposed.
Supreme Court dismissed Flores’ direct appeal as having no jurisdiction to review consecutive sentencing. Years later, Flores filed motion to correct illegal sentence, claiming Juvenile Offenders Code in effect at time precluded imposition of an adult sentence. 
District court denied the motion, finding the adult certification was authorized by the original first-degree murder charge, and the entire case remained in adult court for sentencing. 
Alternatively, district court found motion was procedurally barred. Flores appealed.

ISSUES: (1) Motion to correct illegal sentence, (2) application of K.S.A. 38-1636(i) (Furse 1993), and (3) ineffective assistance of counsel

HELD: The motion is not time barred. A defendant may file a motion to correct an illegal sentence at any time. A motion to correct an illegal sentence is not subject to the 1-year limitation in K.S.A. 60-1507 (f) and a defendant’s failure to challenge an illegal sentence on direct appeal does not procedurally bar a subsequent motion to correct an illegal sentence. 
Flores’ failure to include illegal sentence claim in his dismissed direct appeal did not preclude his motion to correct an illegal sentence and does not deprive Supreme Court of jurisdiction of this appeal. 

A conviction, as charged, on at least one of the qualifying felonies, which supported the juvenile’s certification as an adult will keep the entire case in adult court. 
A juvenile certified as an adult reverts to juvenile offender status with a corresponding juvenile disposition only where he or she is not convicted of any of the principal crimes, which supported the certification.

Issue of ineffective assistance of counsel is raised for first time on appeal, is not briefed, and is not supported by any showing of error in counsel’s performance. 
STATUTES: K.S.A. 8-1523; K.S.A. 22-2402(1); K.S.A. 65-4163(a)(3); and K.S.A. 79-5204(a), - 5208

STATE V. HOGE– February 9, 2007
SEDGWICK DISTRICT COURT – AFFIRMED
NO. 94,774

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2007/20070209/94774.htm.

FACTS: Hoge filed a pro se motion for correction of an illegal sentence raising complaints of sufficiency and jurisdiction. 
The district court did not appoint counsel for Hoge and did not hear oral argument before denying the motion. 
The court found the complaint was not jurisdictionally defective, the jury instructions were proper, and the motion did not present any substantial issue of fact for the court.

ISSUES: (1) SCR 183(j), (2) appointment of counsel, (3) evidentiary hearing

HELD: Court held the trial court made adequate findings of fact and conclusions of law to allow meaningful appellate review. 
Court held the trial court did not err in summarily dismissing Hoge’s motion because the motion, files, and records of the case conclusively show that Hoge was entitled to no relief.

STATUTES: K.S.A. 22-3504, K.S.A. 2005 Supp. 22-3201(b), and K.S.A. 60-1507
STATE V. BALDWIN – January 26, 2007

BUTLER DISTRICT COURT – REVERSED
NO. 95,402

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2007/20070126/95402.htm.
FACTS: Baldwin filed appeal challenging K.S.A. 2005 Supp. 21-4603d (a) (5), automatic extension of probation for six months following completion of program at Labette Correctional Conservation Camp (Labette). 
Court of Appeals examined jurisdictional question arising from district court’s oral pronouncement during revocation and reinstatement of Baldwin’s probation.

ISSUE: Conditions of probation

HELD: Issue of first impression in Kansas. As in sentencing, court’s oral expression of terms of probation following revocation and reinstatement of probation controls over written words in memorializing journal entry. 
Exceptions to this rule are standard conditions of probation imposed by statute in every case, as the defendant has constructive notice of them. Assignment to Labette is a special rather than a standard condition of probation. In the particular case at issue, Baldwin was never ordered to attend Labette because there was no oral announcement of such assignment, and journal entry’s assignment to Labette is of no effect.
Because Baldwin’s probation expired months prior to state’s attempt to revoke probation, district court had no jurisdiction to revoke probation and send Baldwin to prison. Challenge to K.S.A. 2005 Supp. 21-4603d (a) (5) is not addressed.

STATUTES: K.S.A. 2005 Supp. 21-4603d(a)(5), -4603d(4), 22-3716(b), -3716(d) and K.S.A. 22- 3716(d).
STATE V. BARNES – January 19, 2007

RENO DISTRICT COURT – AFFIRMED
NO. 95,939

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2007/20070119/95939.htm.
FACTS: Barnes received presumptive sentence for drug convictions affirmed in 2002. In 2004, Barnes filed motion to correct illegal sentence, seeking retroactive application of State v. McAdam, 277 Kan. 136 (2004). 
District court denied relief, which was affirmed on appeal. While that appeal was pending, Barnes filed another motion to correct illegal sentence, challenging how he was charged and trial court’s jury instructions. 
District court summarily denied motion as attacking the conviction rather than the sentence, and noted pending appeal. Barnes appealed. 
State argues the district and appellate courts had no jurisdiction for the second motion and appeal.

ISSUES: (1) Jurisdiction and (2) summary denial of motion to correct illegal sentence

HELD: District and appellate courts had jurisdiction to consider this matter. Motion to correct an illegal sentence is routinely treated as a K.S.A. 60-1507 motion if filed more than 10 days after sentencing. 
While Supreme Court Rule 183(c) prevents a defendant from pursuing a K.S.A. 60- 1507 action while a direct appeal is pending, district court does not lose jurisdiction while an appeal is pending from a prior collateral motion. 
Here, Barnes’ direct appeal was resolved in 2002, and the appeal pending when district court heard instant motion was related to denial of relief under McAdam.

No abuse of discretion in district court’s summary denial of Barnes’ motion. 
Trial errors asserted in the motion should have been asserted in direct appeal, and no exceptional circumstances excused Barnes’ failure to do so.

STATUTES: K.S.A. 22-3504, 60-207, -1507, -1507(c).
STATE V. BEDELL – November 22, 2006

GEARY DISTRICT COURT – AFFIRMED IN PART, REVERSED IN PART, AND REMANDED
NO. 95,008

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2006/20061122/95008.htm.

FACTS: Bedell appealed his conviction and sentence on drug charges, claiming the amount of cocaine in his possession was insufficient to prove intent to sell beyond a reasonable doubt; the prosecutor made inappropriate remarks in closing argument; and cumulative error denied him a fair trial. 
Bedell further claimed the journal entry of judgment for a 12-month sentence had an incorrect date, did not conform with the concurrent six-month sentences pronounced from the bench, and included an order to pay administrative and attorney fees to Board of Indigent Defense Services (BIDS) that was not made from the bench.

ISSUES: (1) Sufficiency of evidence, (2) prosecutorial misconduct, (3) cumulative error, and (4) journal entry error

HELD: Sufficient evidence supports the conviction where state presented an expert opinion as to whether crack cocaine was for sale rather than personal use, and demonstrated both the manner in which the drug was packaged and absence of drug paraphernalia.
Prosecutor’s statements did not shift burden of proof to Bedell. Even if comment on Bedell’s failure to testify at trial was improper, no prejudice resulted under facts of case. 

No error, harmless or otherwise, supports cumulative error claim. 

Both parties acknowledge error in journal entry. 
Case is reversed and remanded with directions to issue nunc pro tunc order to correct the sentence, the date of conviction, and the order for repayment to BIDS.

STATUTES: K.S.A. 60-261.
STATE V. SNOW – October 27, 2006

JOHNSON DISTRICT COURT – CONVICTIONS AFFIRMED, SENTENCES VACATED, AND REMANDED FOR RESENTENCING
NO. 93,749

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2006/20061027/93749.htm.

FACTS: Snow, his brother, and Charles Miller broke into several stores in Johnson County and stole various items valued at over $60,000. The trio also stole a van valued at nearly $5,000 to assist in the thefts. 
When Miller was arrested, he confessed to these crimes and advised police of the other two as accomplices. Miller was given immunity. 
A jury convicted Snow of 15 felony counts of nonresidential burglary, theft and criminal damage to property, and four counts of misdemeanor criminal damage to property.

ISSUES: (1) Admission of evidence, (2) prosecutorial misconduct, (3) cumulative error, and (4) sentencing

HELD: Court affirmed Snow’s conviction, but remanded for resentencing. 
Court held the district court did not err in admitting the telephone conversation between Snow and his bondsman. 
Court rejected Snow’s argument about lack of foundation because the phone monitor was competent to testify regarding the authenticity and correctness of the audio recording. 
Court held the trial court erred by not redacting references to Snow’s other bad acts from the audio recording, but that the error was harmless. 
Court found the trial court did not abuse its discretion by allowing the state’s endorsement of a jail house witness on the eve of trial because Snow could not claim any surprise and the witnesses’ testimony was not critical for Snow’s conviction. 
Court agreed that the prosecutor’s comments on Snow’s right to a jury trial were outside the considerable latitude prosecutors are allowed, but that the comments were brief in the context of the trial and probably had little if any weight in the minds of the jurors when considered in light of the evidence presented. 
Court found no support for Snow’s claim that cumulative errors denied him a fair trial. 
Court held that Snow’s sentence violated the maximum sentence statutes and remanded for resentencing. 
Court briefly addressed the constitutionality of the aggravated factors statute, the nonstatutory aggravating factors, aggravated factors already included in the severity level of Snow’s crime, use of his criminal history, and the consecutive nature of his misdemeanor sentences.

STATUTES: K.S.A. 20-3018(c); K.S.A. 2005 Supp. 21-3701, -3715, -3720, 4636(f), -4716, -4719, -4720(b)(4), (c)(3); K.S.A. 2005 Supp. 22-3201(g), and K.S.A. 60-401(b), -455.
STATE V. VOSS – July 14, 2006

JOHNSON DISTRICT COURT – REVERSED
NO. 94,089

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2006/20060714/94089.htm.
FACTS: In sentencing, district court found out-of-state bonds were covered by rationale and logic of K.S.A. 2005 Supp. 21-4603d (f), and considered Voss’s out-of-state bond for an outstanding felony in Kentucky. 
Voss appealed, claiming district court improperly imposed prison sentence for presumptive probation offense. Voss served his Kansas sentence, and was released to Kentucky detainer in October 2005.

ISSUES: Out-of-state bonds and sentencing

HELD: Case is moot but issue is considered as capable of repetition and of public importance. 
District court’s interpretation is directly contrary to clear and unambiguous language in statute. An out-of-state bond does not bring K.S.A. 2005 Supp. 21-4603d (f) into play.

STATUTES: K.S.A. 2005 Supp. 21-4603d (f), K.S.A. 21-4608, and K.S.A. 1996 Supp. 21-4603d.
STATE V. EDWARDS – June 16, 2006

SEDGWICK DISTRICT COURT – AFFIRMED
NO. 94,268

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2006/20060616/94268.htm.
FACTS: After filing 12 unsuccessful post-conviction motions and original actions generally seeking reduction of aggravated kidnapping convictions to simple kidnapping, Edwards filed motion to correct illegal sentence claiming aggravated kidnapping convictions and sentences were multiplicitous, thus district court lacked jurisdiction to impose sentence for Edwards’ aggravated kidnapping convictions. 
District court summarily dismissed the action as an abuse of remedy and improper use of K.S.A. 22-3504(1). Edwards appealed.

ISSUES: (1) Multiplicity sentencing claim and (2) summary dismissal of motion to correct illegal sentence

HELD: Claim that sentences are multiplicitous is not a claim that the sentences were imposed by a court without jurisdiction as is necessary to come within narrow definition of illegal sentence under K.S.A. 22-3504(1). 

No abuse of discretion by district court’s preliminary examination and conclusion that the grounds asserted in the motion did not fit within limited, narrow definition of “illegal sentence.” 

STATUTES: K.S.A. 22-3504(1), -3601(b) (1).
STATE V. COOK – June 9, 2006

SHAWNEE DISTRICT COURT – AFFIRMED
NO. 92,731

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2006/20060609/92731.htm.

FACTS: In 1992, Cook was convicted of first-degree murder of Charles Duty. His conviction was overturned by the 10th Circuit Court of Appeals based on a violation of his right to confrontation. 
Upon retrial, Cook was again convicted by a jury of having shot and killed Duty with an old-type pistol, wrapping the body in carpet, tying the body to a 50-pound-metal beam, and throwing the body in the Wakarusa River.

ISSUES: (1) Motion to recall the jury, (2) psychological examination of a state’s witness, (3) request for continuance to determine witness’ mental health, (4) motion for new trial based on newly discovered evidence, (5) failure to calculate sentence under KSGA, and (5) enhanced sentencing under Apprendi

HELD: Court affirmed. 
(1) Court conducted a detailed discussion of Kansas case law and cases from other jurisdictions dealing with a motion to recall the jury based on allegations that the jury was aware that the defendant had previously been convicted of the current charges and the present trial was a retrial. The affidavit of the juror in question stated that he heard another juror state that it was a retrial. This statement was not conjecture. The juror's affidavit varied from other jurors' in that he was the only juror to report hearing that Cook previously had been convicted of the same crime. 
The Court held that Cook failed to demonstrate any prejudice. 
The Court held the trial court scrupulously articulated the reasons for denying the motion to recall the jury and there was no abuse of discretion in the denial.
 (2) Court found the issue of whether to order a psychiatric examination of a noncomplaining witness was one of first impression. 
Court held that Cook cited no authority that a particularly troubling sequence of events including schizoaffective and drug problems or that the witness failed to meticulously recount the past 10 years constituted compelling reasons why the witness should not have been required to submit to psychological testing prior to testifying. 
Court found no abuse of discretion in the trial court’s decision to not order a psychological examination of the state’s witness. 
(3) Court held the trial court did not err in denying the motion for continuance to determine a state witness’ mental health. 
Court stated the trial court did not rely only on the witness' situation, but also on the fact that the trial court and the state had rearranged schedules to accommodate an earlier trial requested by Cook and that Cook did not suggest any evidence that would be obtained from an investigation in his motion for a new trial. 
(4) Court found that Cook satisfied the burden that the newly proffered evidence could not with reasonable diligence been produced at trial. 
However, the Court held that the evidence would not likely have changed the result of the trial. 
(5) Court held the appropriate sentence under the KSGA was computed and was part of the record. 
(6) Court also held the trial court did not enhance his sentence beyond the statutory maximum and there was no violation of Apprendi.

STATUTES: K.S.A. 21-3402(a), -4501(b), -4724(f); K.S.A. 2005 Supp. 21-4704; K.S.A. 22- 3501(1); and K.S.A. 60-259, -441, -444, -460.

STATE V. NASH – April 28, 2006

JOHNSON DISTRICT COURT – AFFIRMED 
NO. 93,575

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2006/20060428/93575.htm.
FACTS: In 1994, Nash, Aikins, and Kelly drove to a liquor store with the intent to commit a robbery. Kelly went into the store with a shotgun. He took money from the register and shot and killed the clerk. The three then drove away. Nash was convicted of felony murder and aggravated robbery by a jury.
He was sentenced to life imprisonment. Nash filed a pro se motion to correct an illegal sentence under K.S.A. 22-3504
(1) claiming the aggravated robbery count was defective because (1) he was charged with taking property only from the “presence” of another rather than from the “person or presence” of another, and 
(2) he was charged with inflicting bodily harm during the course of the robbery rather than charged as “armed with a dangerous weapon or inflicting bodily harm upon any person in the course of such robbery.” 
The district court summarily denied Nash’s motion.
ISSUES: Did the district court err in summarily denying Nash’s motion?

HELD: Court affirmed. However, the Court affirmed for the reason that the district court should have denied Nash's motion on the basis that the only relief sought was not available under K.S.A. 22-3504. 
Court stated that where the relief sought is reversal of a conviction rather than the correction of an illegal sentence, K.S.A. 22-3504 is unavailable as a vehicle to obtain such relief. 

STATUTES: K.S.A. 21-3427 and K.S.A. 22-3504. 
STATE V. DONALDSON – April 28, 2006

RENO DISTRICT COURT – REVERSED AND REMANDED WITH DIRECTIONS 
NO. 92,530

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2006/20060428/92530.htm.

FACTS: Donaldson was assigned a criminal history score of “B” due to his prior conviction for robbery, an adult person felony, and three convictions for omitting to provide for minor children, which were classified as adult person misdemeanors. 
The three prior misdemeanor convictions were then scored as an adult person felony. 
Donaldson filed a motion to correct an illegal sentence arguing the district court applied an incorrect criminal history score to calculate his sentence. 
The district court dismissed the motion finding Donaldson failed to object to his criminal history classification. 

ISSUES: Err in denying motion to correct illegal sentence

HELD: Court reversed and remanded with directions. 
Court stated that Donaldson’s failure to object to his criminal history score merely prevented him from challenging the factual basis for the criminal history classification applied in the case. 
However, the court stated that no party can properly stipulate to an incorrect application of the law. 
Court held that it was unable to determine if the prior Oklahoma convictions for criminal nonsupport were properly classified as misdemeanors or felonies. 
Court held that under K.S.A. 2005 Supp. 21-4711(e), the facts required to classify out-of-state adult convictions and juvenile adjudications must be established by the state by a preponderance of the evidence. 
Court remanded to the district court for a hearing to determine if the prior Oklahoma convictions were properly classified. 

STATUTES: K.S.A. 21-3605(a) (1), (7), -3608(a), (c), -4721(e); K.S.A 2005 Supp. 21-4711(a), (e), 4715(c); and K.S.A. 22-3504(1).

STATE V. GAYDEN – March 17, 2006

LYON DISTRICT COURT – AFFIRMED 
NO. 94,651

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2006/20060317/94651.htm.
FACTS: During a bar fight, Gayden pulled a gun and opened fire. He was convicted of first- degree murder, attempted voluntary manslaughter, four counts of reckless aggravated battery, firearms violations, and possession of cocaine. 
He was sentenced to consecutive sentences totaling life plus 68 months in prison and one year in jail. 
The district court denied Gayden's motion that he was serving an illegal sentence because his six felony convictions involved personal injury arising from a single wrongful act and the cumulative punishments were barred by the Double Jeopardy Clause.

ISSUE: Does the definition of an illegal sentence under K.S.A. 22-3504(1) include a claim that the punishment term violates a constitutional provision? 

HELD: Court affirmed. Court held that a claim that a sentence fails to conform to constitutional requirements is not a claim the sentence fails to conform to statutory requirements as is necessary to come within the narrow definition of “illegal sentence” under K.S.A. 22-3504(1). 
Court concluded the district court properly denied relied on the motion to correct an illegal sentence, but did so based on the wrong reason. Relief should have been denied because the claim does not fit within the definition of “illegal sentence.” 
While the issue was not raised below, a jurisdictional issue can be raised at any time. 

STATUTES: K.S.A. 22-3504.
STATE V. SYNORACKI – February 3, 2006

MCPHERSON DISTRICT COURT – AFFIRMED 
NO. 93,445

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2006/20060203/93445.htm.

FACTS: In 1992, Synoracki was convicted of attempted first-degree murder and sentenced to 10 years to life. 
The trial court imposed a greater than the minimum sentence. In 2004, Synoracki filed a pro se motion to correct an illegal sentence, asserting that the enhanced sentence violated due process and was illegal under Apprendi. 
The district court summarily denied the motion. 

ISSUE: Was Synoracki's sentence illegal under Apprendi? 

HELD: Court affirmed. Court reaffirmed the rule that new substantive rules are applied retroactively and new rules of procedure usually are applied prospectively. 
Court held that because only one of the two components of the rule stated in Apprendi is implicated by a sentencing statute, that is not a reason for the Court to divide its analysis in Whisler v. State, 272 Kan. 864, and to apply a Sixth Amendment right to a jury trial to the due process component.
STATUTES: K.S.A. 21-4601, -4606 and K.S.A. 2004 Supp. 60-1507. 
STATE V. ROJAS – February 3, 2006

SEDGWICK DISTRICT COURT – AFFIRMED 
NO. 93,444

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2006/20060203/93444.htm.
FACTS: In 1986, Rojas pled guilty to aggravated kidnapping and two counts of second-degree murder. He was sentence to life for aggravated kidnapping and consecutive 15 years to life on the murder convictions. 
His conviction and sentence were affirmed on direct appeal. In 2004, Rojas filed a motion to correct illegal sentence claiming the sentence on his aggravated kidnapping conviction was illegal by virtue of the district court's imposition of the sentence without consideration of the statutory factors in K.S.A. 21-4606(b). 
The district court denied the motion finding the statutory sentence for aggravated kidnapping was life, and therefore the K.S.A. 21-4606(b) sentencing factors were inapplicable. 

ISSUE: (1) Illegal sentence and (2) pre-KSGA sentence factors 

HELD: Court affirmed. Court held a sentencing court's failure to make findings pursuant to K.S.A. 21-4606(b) does not render such sentence an illegal sentence under K.S.A. 22-3504. 

STATUTES: K.S.A. 21-4601, -4606(b) and K.S.A. 22-3504. 
STATE V. WILLIAMS – January 6, 2006

NORTON DISTRICT COURT– REVERSED AND REMANDED 
NO. 93,887

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2006/20060106/93887.htm.
FACTS: After revoking Williams’ probation, trial court ordered him to serve underlying sentence. Williams appealed, arguing trial court failed to consider placement at Labette Correctional Conservation Camp.

ISSUE: Sentencing

HELD: Williams’ crime and criminal history placed him in presumptive non-prison block on sentencing grid. K.S.A. 2004 Supp. 21-4603d (g) requires court to consider placement in Labette prior to revocation of Williams’ non-prison sanction of probation. Notwithstanding affidavit before trial court that Williams did not meet general eligibility criteria for Labette placement, it cannot be assumed trial court made the statutory consideration absent a clear indication on the record. 
Case remanded for trial court to note its consideration of Labette on the record.

STATUTES: K.S.A. 2004 Supp. 21-4603d (g). 
STATE V. BANNING – December 23, 2005

SEDGWICK DISTRICT COURT – AFFIRMED IN PART, REVERSED IN PART, AND REMANDED WITH DIRECTIONS 
NO. 93,305

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2005/20051223/93305.htm.

FACTS: Banning pled guilty to forgery. She was given probation, but her community corrections were revoked for failure to remain in the community corrections lobby and for admitted drug use. 
The district court reinstated Banning's probation with the same conditions except that she enter and successfully complete Labette Correctional Conservation Camp. Banning was convicted of the new drug charges and ordered to probation and completion of the Labette program. Banning violated her probation by being removed from Labette for various violations. 
The district court revoked Banning's probation and ordered her to serve the underlying prison sentences.

ISSUE: Should the sentencing court placed Banning on community corrections instead of ordering her to prison? 

HELD: Court affirmed in part, reversed in part and remanded with directions. 
Court stated that from the plain language of the statutes, Labette Correctional Conservation Camp is not a community corrections service program but a state correctional institution and, therefore, assignment to Labette as a condition of probation does not satisfy the assignment to community corrections requirement of K.S.A. 2004 Supp. 22-3716(b). 
Court stated that the conviction in Banning's new drugs charges did not arise out of the same events as the original drug charges and there were separate plea and sentencing hearings for both cases. 
Court remanded with directions to assign Banning to community corrections or to make the specific findings necessary under K.S.A. 2004 Supp. 22-3716(b)(3).
STATUTES: K.S.A. 1990 Supp. 21-4603(4)(a); K.S.A. 2004 Supp. 21-4603d(n); K.S.A. 2004 Supp. 22-3716(b); K.S.A. 65-4152(a)(3), -4160, -4162, -7006; K.S.A. 75-5290 et seq., -5291; K.S.A. 2004 Supp. 75-52,127.
STATE V. LOVE – December 9, 2005

SHAWNEE DISTRICT COURT - AFFIRMED 
NO. 92,361

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2005/20051209/92361

 HYPERLINK "http://www.kscourts.org/kscases/supct/2005/20051209/89466.htm" .htm
FACTS: Love filed pro se motion to correct illegal sentence for 1997 murder and attempted murder convictions, contending the district court illegally imposed harsher sentence by granting state’s motion for nunc pro tunc order that 1997 sentences were to run consecutive to a previous felony conviction for which Love was serving parole at time of offenses for 1997 convictions. 
On appeal Love claimed district court abused its discretion by denying the motion without conducting a hearing or appointing counsel and (2) trial court failed to create an adequate and proper record for review. 

ISSUES: (1) Motion to correct illegal sentence and (2) record for review 

HELD: Under facts, where defendant’s current felony convictions were required by law to run consecutive to a prior felony conviction for which he was on probation and there is no evidence that imposition of a consecutive sentence would result in manifest injustice under K.S.A. 1996 Supp. 21-4720(a), and where record of sentencing is silent on this point, district court may act upon a nunc pro tunc motion to impose the present felony sentences consecutive to defendant’s prior felony conviction for which he was on probation. 
Because files and record conclusively show Love is entitled to no relief, no abuse of discretion in summary dismissal of his motion. 

District court clearly articulated reasons for denying Love’s motion to correct an illegal sentence, and nunc pro tunc order was properly utilized by district court. 
No need to remand for further findings of fact or conclusions of law. 

STATUTES: K.S.A. 21-4603(f), -4608(a), -4608(c), 22-3504, -3504(1), -3504(2), 60-1507, -1507(a); K.S.A. 1996 Supp. 21-4603d, -4603d(a), -4720(a); and K.S.A. 1982 Supp. 21-4608, -4608(3).
STATE V. LAFLEUR – November 18, 2005

SALINE DISTRICT COURT – AFFIRMED 
NO. 92,886

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2005/20051118/92886.htm.

FACTS: Lafleur convicted of sale of methamphetamine and unlawful use of a communication facility. On appeal he claimed 
(1) trial court should have instructed jury on entrapment, 
(2) insufficient evidence supported conviction for unlawful use of a communication facility, 
(3) charging document for sale of methamphetamine was fatally defective because it omitted words “or intentionally,” and 
(4) severity level for crime of unlawful use of a communication facility should be determined by K.S.A. 65-4127c rather than K.S.A. 65-4141.

ISSUES: (1) Jury instruction, (2) sufficiency of evidence, (3) charging document, and (4) sentencing

HELD: Trial court correctly did not give entrapment instruction. Lafleur’s statement that he had innocent conversation with government informant was not an admission of wrongdoing for entrapment instruction pursuant to State v. Einhorn, 213 Kan. 271 (1973).
Also, record does not support Lafleur’s claim of “functional request” for entrapment instruction, and such an instruction would have been incongruent with Lafleur’s theory of defense.
K.S.A. 65-4141 does not require the existence of a pattern or habit to establish crime of unlawful use of a communication facility. Here, jury’s resolution of conflicting evidence was sufficient to support the conviction. 

No error in denying Lafleur’s motion to arrest judgment. Terms “willful” and “intentional” are synonymous. 
K.S.A. 65-4141(c) has a specific penalty contained in it and is not subject to general penalties of K.S.A. 65-4127c. 

STATUTES: K.S.A. 21-3201, -3201(b), -65-4101 et seq., -4127c, -4141, -4141(c), 4152(a)(2), -4161, 70-5204.
STATE V. CHEEKS – October 28, 2005
WYANDOTTE DISTRICT COURT – AFFIRMED 
NO. 92,254

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2005/20051028/92254.htm.

FACTS: Cheeks convicted of second-degree murder for 1992 killing of wife. In 2000 he filed motion to correct sentence, based on district court’s failure to compute sentence under Kansas Sentencing Guidelines Act notwithstanding Cheeks’ ineligibility for a converted sentence. 
District court denied the motion. Cheeks appealed.

ISSUE: K.S.A. 21-4724 requirements

HELD: K.S.A. 21-4724 applies only to convictions in grid blocks specified in statute, and never has applied to Cheeks’ second-degree murder conviction. 
Cheeks has no rights under statute – no computation, no hearing, and no personal appearance at a hearing.

STATUTES: K.S.A. 21-4724, -4724(b) (1), -4724(f), 22-3504.

STATE V. LACKEY – September 30, 2005

SALINE DISTRICT COURT – CONVICTIONS AFFIRMED, SENTENCE VACATED, CASE REMANDED 
NO. 90,352

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2005/20050930/90532.htm.

FACTS: Lackey convicted of 1982 crimes of first-degree murder and rape. Sentence enhanced by Habitual Criminal Act (HCA). On appeal, Lackey claimed trial court erred in: 
(1) admitting hearsay statements of now deceased declarants, 
(2) denying a continuance requested to obtain exculpatory witness, 
(3) admitting Dr. Mitchell’s expert opinion based on autopsy performed by now deceased Dr. Eckert, 
(4) excluding evidence supporting a consent defense to rape charge, 
(5) admitting Lackey’s pre-Miranda statements, 
(6) allowing victim’s sister testimony as to why victim’s mother was not testifying, 
(7) denying a fair trial through cumulative error, and 
(8) applying HCA to sentence. Lackey also claimed HCA violates Apprendi v. N.J., 530 U.S. 466 (2000).

ISSUES: (1) Hearsay and Confrontation Clause, (2) continuance, (3) expert opinion testimony, (4) defense theory of consent, (5) pre-Miranda statements, (6) testimony concerning trial absence of victim’s mother, (7) cumulative trial error, (8) proof of prior convictions under Habitual Criminal Act (HCA), (9) Constitutionality of HCA

HELD: Hearsay evidence examined in light of Crawford v. Washington, 541 U.S. (2004), and State v. Meeks, 277 Kan. 609 (2004). 
Statements of deceased cab driver violated Confrontation Clause, but error was harmless. 
Autopsy report by deceased doctor was admissible hearsay, but issue of first impression in Kansas whether autopsy report is testimonial for purpose of Confrontation Clause. 
Maryland state court approach is adopted. 
Factual, routine, descriptive, and nonanalytical findings in autopsy report are nontestimonial and may be admitted without testimony of medical examiner. 
Contested opinions, speculations, and conclusions drawn from objective findings in report are subject to constitutional right to confrontation, and should be redacted if medical examiner is unavailable. 
Here, objective findings of autopsy results were properly admitted. 

No error in trial court’s denial of continuance. 
Defense unable to locate missing witness, and essentially asked for indefinite continuance the day of trial in 20-year-old murder case.

No abuse of discretion by trial court’s admission of Dr. Mitchell’s expert testimony. 

No abuse of discretion by trial court’s exclusion of evidence under rape shield statute. Although victim’s death negated some policy concerns, application of statute still important to prevent jury from using irrelevant evidence of alleged sexual conduct in assessing victim’s consent.

District court properly admitted Lackey’s pre-Miranda statements into evidence. 

No abuse of discretion in admitting short statement that victim’s mother could not physically and mentally handle trial. 
Question and answer were logical follow-up as to why mother was not testifying about phone calls in light of hearsay objection. 

No merit to Lackey’s claim of cumulative error.

No competent evidence supported finding application of HCA to enhance sentence. Certified out-of-state journal entries of prior convictions were insufficient to establish prior convictions where Lackey contested he was the person named in those journal entries, and State presented no corroborating evidence. 
Lackey did not have burden to put forth rebuttal evidence regarding his challenge to identity. Sentence is vacated and case remanded for resentencing.

Use of prior convictions under HCA is not unconstitutional under Apprendi.

STATUTES: K.S.A. 2004 Supp. 22a-231, -232, 60-460(d)(3), -460(o); K.S.A. 21-3525, -3525(b), -4724(c)(4), 22-3401, -3601(b)(1), 60-401(b), -407(f), -456(b), -460(o); K.S.A. 1982 Supp. 21-4501, -4501(b), -4504, -4504(b); K.S.A. 19-1032, -1033, 21-3401(a), -3502, -3502.
STATE V. CHAMBERLAIN – September 30, 2005

JOHNSON DISTRICT COURT – AFFIRMED; COURT OF APPEALS – AFFIRMED
NO. 91,007

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2005/20050930/91007.htm.

FACTS: Chamberlain convicted of third DUI. In unpublished opinion, Court of Appeals affirmed conviction and sentence. Petition for review granted on Chamberlain’s claim that use of 1986 and 2002 diversion agreements to enhance sentence under K.S.A. 8-1567 violated Ex Post Facto and Contract Clauses of U.S. Constitution.

ISSUES: (1) Ex Post Facto and (2) contract clause

HELD: No ex post facto violation. City of Norton v. Hurt, 275 Kan. 521 (2003), controls, and is not overruled by Stogner v. California, 539 U.S. 607 (2003).
 2001 amendment to 8-1567 did not operate retroactively to increase penalty for 1986 diversion, and did not redefine the 1986 diversion as a criminal conviction. 
The amended statute became effective prior to Chamberlain’s 2002 DUI violation and only increased the penalty for that conviction. 
Because 2001 amendment does not affect Chamberlain’s actions prior to its effective date, the amended DUI statute is not an ex post facto law. 

No unconstitutional impairment of Chamberlain’s contractual rights under his 1986 diversion agreement. K.S.A. 8-1567(l) (3) only affects Chamberlain’s current DUI, an enhanced felony sentence based on two previous diversion agreements. K.S.A. 8-1567 as amended in 2001 only affects Chamberlain’s 2002 DUI conviction and has no effect on contract rights of Chamberlain’s 1986 diversion agreement. 

STATUTES: K.S.A. 2004 Supp. 8-1567(m)(1) and (3), -1567(p), 22-2911(b), -2911(c), -2911(d); K.S.A. 8-1567, -1567(f), -1567(l)(1) and (3), 12-4412, -4413 et seq., -4413(c), -4413(d), -4414(e), -4416(a), -4416(e), -4417, 22-2906 et seq., -2906(3), -2906(4), -2907(1), -2910; and K.S.A. 8-1567(l)(1), and (3) (Furse 1991); K.S.A. 1986 Supp. 8-1567(j)(1), -1567(j)(3).
STATE V. JONES– June 3, 2005

SEDGWICK DISTRICT COURT – AFFIRMED 
NO. 91,862

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2005/20050603/91862.htm.

FACTS: Jones convicted in 1993 on various charges including felony murder for which life sentence was imposed. 
Convictions and sentence affirmed in 1995 unpublished appeal. In 2003, Jones filed motion to correct an illegal sentence, alleging district court lacked jurisdiction due to variance in language used in information and in jury instructions. 
District court denied the motion as barred by res judicata because of the prior direct appeal. Jones appealed.

ISSUES: Correction of illegal sentence

HELD: Summary dismissal affirmed. Motion to correct illegal sentence cannot be pursued because sentence was not illegal. State v. Wilson, 240 Kan. 606 (1987), is factually distinguished. 

STATUTES: K.S.A. 21-3426, -3427, 22-3504(1)
STATE V. GUZMAN – June 3, 2005

SEDGWICK DISTRICT COURT – AFFIRMED 
NO. 91,965

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2005/20050603/91965.htm.

FACTS: District court denied Guzman’s motion for jail time credit for 228 days spent under 24-hour-a-day house arrest while released on bond until sentencing. 
Guzman appealed, and appeal was transferred to Supreme Court.

ISSUES: Jail time credit

HELD: K.S.A. 21-4614 is interpreted. A defendant released on bail bond while awaiting trial and sentencing does not receive jail time credit for time spent under house arrest. 
Guzman chose to be released on bail bond and accepted house arrest with electronic monitoring as additional conditions of release. State v. Mackley, 220 Kan. 518 (1976) is distinguished.

STATUTES: K.S.A. 20-3018(c), 21-4603(b), -4614, 22-2802
STATE V. POST – June 3, 2005

DICKINSON DISTRICT COURT – REVERSED; COURT OF APPEALS – REVERSED 
NO. 90,964

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2005/20050603/90964.htm.
FACTS: Post convicted of aggravated solicitation of child and felony obstruction of official duty. 
In sentencing Post to prison term, trial court entered a no-contact order with Post’s girlfriend, the mother of Post’s sexual abuse victim. 
Post did not appeal the sentence, but later filed motion to allow girlfriend to visit. 
District court denied that request. Post appealed, arguing sentence was illegal because district court had no authority to impose no-contact condition on incarceration. 
Court of Appeals affirmed, 32 Kan.App.2d (2004). Review granted.

ISSUES: No-contact condition of incarceration

HELD: The no-contact order is illegal. Pursuant to K.S.A. 2004 Supp. 21-4603d(a), court may impose conditions when a defendant is sentenced to community corrections or granted probation. K.S.A. 2004 Supp. 21-4603d(a) does not authorize a district court to include a no-contact order as a condition of incarceration. 
Post’s request for resentencing is denied. The illegal no-contact condition is vacated. 
Remaining portions of Post’s sentence are valid and remain in force. 

STATUTES: K.S.A. 2004 Supp. 21-4603d (a) subsections (1), (3), (4), and (11); K.S.A. 21-4601, -4603d (a); K.S.A. 21-4603, -4603(2) subsections (a), (c) and (e) (Ensley 1981)

STATE V. MARTIN– June 3, 2005

JOHNSON DISTRICT COURT – REVERSED; COURT OF APPEALS – REVERSED 
NO. 89,511

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2005/20050603/89511.htm.

FACTS: Martin convicted on identity theft charges. 
Trial court imposed consecutive prison terms, denied presumption of probation, and imposed upward dispositional departure on each count because Martin was leader of ring of identity thefts. Martin appealed.
Court of Appeals approved the departures but vacated sentence and remanded for resentencing because trial court failed to consider placement in Labette Conservation Camp. 
Martin’s petition for review granted on single issue of whether Martin’s role as “boss,” “kingpin,” or “ringleader” is valid upward dispositional departure factor.

ISSUES: (1) “Ringleader” status and (2) dispositional departure factors

HELD: Court of Appeals correctly rejected argument that Martin’s “ringleader” status was an element of the conspiracy offense.

Issue of first impression for Kansas. Strict scrutiny applied where trial court does not rely on statutory aggravating factors in imposing an upward departure sentence. 
Being the ringleader of a criminal enterprise is not an aggravating factor that justifies imposition of a departure sentence. 
Any policy decision to impose a harsher punishment on the leader of a criminal enterprise should come from legislature. 
Martin’s upward dispositional departure sentence is vacated, and matter is remanded for resentencing.

CONCURRENCE AND DISSENT (McFarland, C.J., joined by Davis, J.): Agrees that Martin’s “ringleader” status was not an element of the conspiracy offense. 
Dissents from holding that Martin’s “ringleader” status does not support an upward dispositional departure. 
Federal Sentencing Guidelines are compared, and State v. Favela, 259 Kan. 215 (1996), is distinguished. 
Upward departure sentence imposed on Martin was appropriate under Kansas law. 

STATUTES: K.S.A. 2004 Supp. 21-4716(c)(1)(B), -4716(c)(2), K.S.A. 2003 Supp. 21-4603d(g), -4716(c)(1)(B), -4716(c)(2), -4716(c)(3); K.S.A. 21-3302(a), -4721(d)

STATE V. OVERTON – June 3, 2005

SEDGWICK DISTRICT COURT – AFFIRMED; COURT OF APPEALS – AFFIRMED 
NO. 88,897

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2005/20050603/88897.htm.
 FACTS: Overton, an eighth-grade science teacher was charged with rape and aggravated indecent liberties with three 14 year old students. 
Charges pertaining to one victim were dismissed at preliminary hearing due to statute of limitations. Jury convicted Overton on charges against a second student, and acquitted him on charges against the third student. 
Overton appealed, arguing district court 
(1) lacked jurisdiction to prosecute because State failed to commence prosecution within the statute of limitations when it did not prepare and deliver arrest warrant to sheriff for execution, 
(2) erroneously admitted 60-455 evidence, 
(3) erroneously allowed jury to use transcripts of recorded phone conversations during deliberations, 
(4) failed to question jurors regarding a remark made by a spectator, 
(5) improperly allowed prosecutor to question defendant’s wife regarding a privileged communication, and 
(6) erroneously applied 1996 sentencing guidelines to 1999 sentencing rather than the more favorable 1999 guidelines. 
Court of Appeals affirmed in unpublished decision. Review granted. 

ISSUES: (1) Statute of limitations, (2) admission of 60-455 evidence, (3) jury’s use of transcripts, (4) tainted jury, (5) privileged communication, and (6) sentencing

HELD: Under circumstances of case, issuance of a warrant or summons for the arrest of a defendant already in custody on other charges is not required under Kansas Code of Criminal Procedure. 
Purpose and goals for issuing a warrant or summons were satisfied.

Three-prong test required for 60-455 evidence is satisfied in this case. 

Requirements set out in State v. Kraus, 271 Kan. 810 (2001), were not followed, thus trial court erred in allowing jury to use transcripts of recorded phone conversations. 
Error was harmless under facts.
 Trial judge heard spectator’s remark and was qualified to determine any prejudice to jury. 
Overton failed to include affidavits of jurors in motion for new trial, and established no prejudice from spectator’s comments.

Prosecutor’s questions did not invade marital privilege. Wife testified only that police told her that her husband had confessed. 

No merit to Overton’s claim that retroactive application of 1999 amendments to sentencing guidelines was required. 

STATUTES: K.S.A. 2004 Supp. 21-3106(11), 22-2401(c)(1), -2802(1), -2901(1); K.S.A. 1999 Supp. 21-4704, -4704(a); K.S.A. 1996 Supp. 21-4704, -4705(a); K.S.A. 21-4705, 22-2102, -2103, -2202(8), -2301(a), -2301(l), -2304, -2401(c)(1)

STATE V. DIXON– June 3, 2005 

 LYON DISTRICT COURT – AFFIRMED IN PART, REVERSED IN PART, REMANDED 
NO. 89,164 

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2005/20050603/89164.htm.
FACTS: Dixon and Griffin convicted in separate trials on various criminal charges related to the explosion of Emporia apartment complex. In Dixon’s appeal he claimed: 
(1) jury’s failure to reach verdict on aggravated arson charge undermined his convictions for felony murder and burglary, 
(2) trial court erred in not giving requested instructions on lesser included offenses of felony murder and aggravated battery, 
(3) prosecutorial misconduct in eliciting information about Dixon contacting his attorney, 
(4) error to deny motion for mistrial when witness testified inconsistently with his written report, 
(5) closing of the courtroom to read jury’s verdict because Griffin jury had not yet impaneled and sworn denied Dixon’s right to a public trial, 
(6) trial court erred in not giving multiple acts instruction regarding two burglary charges based on alternative means, 
(7) error in evidentiary rulings regarding testimony of specific witnesses, 
(8) error for pathologist to testify that victims’ deaths were homicides, and 
(9) insufficient evidence that he caused the explosion.

ISSUES: (1) Underlying felony, (2) jury instructions, (3) prosecutorial misconduct, (4) motion for mistrial, (5) right to public trial, (6) burglary jury instructions, (7) witness testimony, (8) cause and manner of death, and (9) sufficiency of evidence

HELD: Prosecution and conviction of underlying felony is not required for felony-murder conviction. 
Under facts, sufficient evidence for jury to find that Dixon committed aggravated arson, thus aggravated arson could have supported felony murder and burglary convictions.

No lesser offense instructions to felony murder or aggravated battery were required.

Case of first impression for Kansas. 
Cases from state and federal jurisdictions are examined. Improper for prosecutor by questions and comments to draw incriminatory inferences from Dixon’s constitutional right to employ counsel. 
Where prosecutor questioned multiple witnesses and then commented on it in closing argument, error was not harmless.

Under circumstances in case, Dixon should not have been significantly misled by the inconsistent testimony. 
No abuse of discretion in denying motion for mistrial.

Trial court erred in closing courtroom for announcement of verdicts where reasonable and seemingly obvious alternative of empaneling and swearing Griffin’s jury was available but not utilized. 
Applying rationale in U.S. v. Canady, 126 F.3d 352 (2nd Cir. 1997), this error was not harmless.

Insufficient evidence supports each theory for the burglary charges. State v. Johnson, 27 Kan.App.2d 921 (2000), and State v. Grissom, 251 Kan. 851 (1992), are quoted. 
As in Grissom, there was strong evidence supporting at least one theory of each burglary and no evidence of at least one other theory, thus erroneous burglary instructions were harmless.

No abuse of discretion in trial court’s refusal to admit hearsay evidence Dixon offered concerning one witness. Decision to allow another witness (Hall) to testify was harmless error. 
Upon retrial State is precluded from using Hall’s trial testimony or any statements made after he entered into plea agreement. 
Hall may testify upon retrial if trial court takes necessary steps to ensure appropriate awareness that consistency provision in Hall’s plea agreement and probation order cannot be enforced. 
No error in trial court not giving requested instruction that plea agreement implied Hall’s testimony would be truthful.

No abuse of discretion in permitting pathologist to testify as to manner of death. 
Testimony repeated information in death certificates that were admitted without objection. 

Evidence in case sufficiently established Dixon’s criminal responsibility for explosion and fire. 

CONCURRENCE AND DISSENT (Beier, J.): Concurs with majority’s result and rationale as to all convictions but for the two burglaries. Now believes Johnson and Grissom were wrongly decided, and references her multiple acts article in Washburn Law Journal. 

DISSENT (Rulon, C.J., assigned): All trial errors were harmless in light of the overwhelming nature of evidence of guilt. 

STATUTES: K.S.A. 2004 Supp. 21-3718(a)(1)(A), 22-3101, 221-232, -232(a), 60-460(o); K.S.A. 21-3401(b), -3414(a)(2)(A) and (B), -3414(b), 22-3423(1)(c), 60-456(b), 65-2412, -2416(b)
STATE V. SIMS - March 25, 2005

GRANT DISTRICT COURT - AFFIRMED 
NO. 92,042

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2005/20050325/92042.htm.
 FACTS: Sims was originally charged with feloniously and intentionally committing the act of sexual intercourse with his daughter who was under 14 years of age at the time. Sims pled to attempted rape. 
On Aug. 7, 1997, the district court found Sims guilty of attempted rape and sentenced him in accordance with the parties‘plea agreement. 
On March 10, 2003, Sims filed a motion to correct sentence, but the district court summarily denied the motion.

ISSUES: Should Sims have been charged with attempted aggravated incest rather than rape? 
Does public policy dictate that the aggravated incest statute should apply to minor children without any age restriction? 
Was Sims denied effective assistance of counsel?

HELD: Court affirmed. Court held under the facts of the case, Sims could have been charged with attempted rape, but not attempted aggravated incest under K.S.A. 21-3603. 
Court stated there was no conflict between the rape statute and the aggravated incest statute. Court held the age restrictions in the aggravated incest statute are plain and unambiguous, and they cannot be read out of the statute. 
Court stated the court must give effect to the Legislature‘s intent as expressed. 
Court rejected Sims‘ineffective assistance of counsel argument as well. 
Court held that since the charge of attempted aggravated incest was inapplicable to the fact of his case, Sims‘trial counsel did not err by acquiescing to the state‘s complaint.

STATUTES: K.S.A. 21-3501, -3502, -3603
STATE V. CAMPBELL – January 1, 2005

RENO DISTRICT COURT- REVERSED; COURT OF APPEALS - REVERSED SENTENCE VACATED, REMANDED WITH DIRECTIONS 
NO. 88,654 - MODIFIED OPINION FILED JANUARY 31, 2005

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2005/20050131/88654.htm.
FACTS: Campbell found guilty of multiple drug offenses. 
Court of Appeals affirmed the convictions and sentences, State v. Campbell, 31 Kan. App. 2d 1123 (2003), declining to follow State v. Frazier, 30 Kan. 2d 398 (2002). 
Supreme Court granted review on single issue of whether Campbell’s sentence for possession of ephedrine was illegal pursuant to Frazier. 
Campbell argued his possession of ephedrine with intent to manufacture controlled substance was identical to possession of drug paraphernalia with intent to manufacture a controlled substance, a lower penalty crime. Original opinion, State v. Campbell, 278 Kan. 410 (2004), affirmed Court of Appeals’ decision on this sentencing issue as correct for the wrong reason. 

ISSUE: Identical and overlapping statutes 

HELD: Original opinion filed December 23, 2004, is ordered withdrawn. 
Decisions by district court and Court of Appeals on sentencing issue under review are reversed. 
Court held a full discussion of Frazier, relevant legislative history, and subsequent case law. With regard to guidance in prosecutorial charging decisions, statutes at issue are overlapping rather than duplicative. 
Conduct prohibited by K.S.A. 65-7006(a) is defendant’s act of knowingly possessing ephedrine or pseudoephedrine with intent to use the product to manufacture a controlled substance.
Conduct prohibited by K.S.A. 65-4152(a)(3) is defendant’s act of knowingly possessing drug paraphernalia with intent to use it to manufacture a controlled substance. 
Definition of drug paraphernalia in K.S.A. 65-4150(c) includes “products and materials of any kind which are intended for use in manufacture a controlled substance,” thus conduct prohibited by K.S.A. 65-4152(a)(3) may include defendant’s act of knowingly possessing a product with intent to use it to manufacture methamphetamine. 
Ephedrine and pseudoephedrine are products used in manufacture of a controlled substance, methamphetamine. In K.S.A. 65-7006(a) the term “product” is used as synonym for ephedrine or pseudoephedrine. Under circumstances of this case, elements of the offense were knowingly possessing ephedrine or pseudoephedrine with intent to use it to manufacture a controlled substance. 
Elements were the same whether Campbell had been charged with ephedrine statute or drug paraphernalia statute, thus he must be sentenced under lesser penalty provisions for violation of K.S.A. 65-4152(a)(3). 
Campbell’s sentence for violation of K.S.A. 65-7006(a) is vacated, and case is remanded for re-sentencing as violation of K.S.A. 65-4152(a)(3).
STATUTES: 18 U.S.C. §§ 922(h) and 1202(a); K.S.A. 2003 Supp. 65-4101(e) and (n); K.S.A. 2001 Supp. 65-4152(a), -7006(a); K.S.A. 60-1507, 65-4107(d)(3), -4150(c), -4152, -4152(a)(3), -4152 (c), -4159(a), -4161(a), -7006, -7006(a), -7006(d). 
STATE V. SEDILLOS - October 8, 2004

RILEY DISTRICT COURT - AFFIRMED
NO. 91,498

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2004/20041008/91498.htm.
 FACTS: Sedillos convicted on stipulated facts in bench trial of third offense of driving under influence. 
On appeal he claimed ex post facto and due process violations in counting prior DUI convictions that would have decayed after 5 years under previous law. Sedillos also claimed legislature did not intend retroactive application of K.S.A. 2002 Supp. 8-1567.

ISSUES: (1) Ex Post Facto, (2) due process, and (3) retroactive application

HELD: Ex post facto claim already rejected in City of Norton v. Hurt, 275 Kan. 521 (2003). Sedillos’ third DUI offense occurred after 2002 amendment to K.S.A. 8-1567, thus trial court was required to take into account any convictions occurring during Sedillos’ lifetime. 

No due process violation. Stogner v. California, 539 U.S. 607 (2003), discussed and distinguished. 
Plan language of statute defeats argument against retroactive application. Trial court properly used Sedillos’ prior DUI convictions to enhance current DUI offense to a felony. 

STATUTES: K.S.A. 2003 Supp. 8-1567(m)(3); K.S.A. 2002 Supp. 8-1567, -1567(l)(3); K.S.A. 2000 Supp. 8-1567(k)(3).
STATE V. Thompson- September 10, 2004

WYANDOTTE DISTRICT COURT - AFFIRMED
NO. 91,011

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2004/20040910/91011.htm.

FACTS: Pursuant to plea agreement, Thompson entered guilty plea to charge of possession of methamphetamine as a severity level 1 felony. Over 30 months later, he filed 60-1507 motion to correct his sentence, claiming 
(1) his two prior convictions as severity level-4-offenses could not be used to elevate his latest possession charge to a severity level 1 offense, 
(2) he should be resentenced to severity level-4-offense because the complaint failed to allege his prior convictions, and 
(3) ineffective assistance of counsel based on the first 2 arguments. 

ISSUES: (1) Severity level of crime, (2) complaint, and (3) ineffective assistance of counsel

HELD: Applying State v. Holmes, 222 Kan. 212 (1977), Thompson’s prior convictions occurred in proper order to allow trial court to sentence Thompson as level 1 offender. 
Thompson could have been charged and sentenced as a level-2-offender for his second offense. 
Fact that first and second convictions were both sentenced as first offenses does not affect present sentence. 

Evidence of prior convictions did not have to be set forth until sentencing. Complaint adequately informed Thompson that a severity 1 offense was being charged. State v. Seems, 277 Kan. 303 (2004), is distinguished. 

Trial court’s finding of no ineffective assistance of counsel is affirmed.

STATUTES: K.S.A. 2003 Supp. 8-1567(f), 22-2902(3), -3210(a)(2); K.S.A. 8-1567(d), 21-3110(4), -4204(b)(1), -4710(a), 60-1507, 65-4159(a), -4160 sections (a) and (c); K.S.A. 1995 Supp. 8-1567; K.S.A. 1994 Supp. 8-262(a)(1)(C); K.S.A. 1980 Supp. 21-4504(2); K.S.A. 1975 Supp. 65-4127a.
STATE V. POST - August 27, 2004

DICKINSON DISTRICT COURT - AFFIRMED
NO. 90,964

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2004/20040827/90964.htm.

FACTS: Post was convicted of aggravated indecent liberties with a child, attempted indecent solicitation of a child, and felony obstruction of official duty for sexual actions he took with a 10-year old boy, 
T.M. Post was living with C.M., T.M.’s mother, and family at the time of the incident. C.M. was not cooperative with the police. Post bonded out before trial, but he violated the conditions of the bond by having contact with the victim and witnesses by again returning to the same home. 
The court revoked Post’s bond. After accepting a plea, the court sentenced Post to 72 months' incarceration and to have no contact with T.M., C.M., or the family and they could not visit Post in prison. 
Post filed a motion to allow visits from C.M. during his period of incarceration. 
The State presented evidence that C.M. had taken T.M., and T.M.'s younger brother C.R., to visit Post in prison but such visits had been stopped. The trial court denied Post’s motion. 

ISSUE: Did the trial court have the authority to impose a no contact order on Post’s term of incarceration? 

HELD: Court affirmed. Court held the trial court has jurisdiction to impose any combination of sentencing options set forth in K.S.A. 2003 Supp. 21-4603d. 
Court stated the trial court had the authority to impose a no contact order on Post’s term of incarceration as a combination of sentences in K.S.A. 2003 Supp. 21-4603d(a)(1) and (3). 
Court stated the sentence was appropriate for the particular facts in the case because of the measures needed to be taken in order to protect both T.M. and C.R. 
Court stated Post’s argument would lead to an absurd result of allowing a no contact order when a defendant is placed on probation, but not allowing a no contact order when a defendant is incarcerated. 
Court found that based on the public policy concerns relating to the protection of children combined with the liberal construction required for K.S.A. 2003 Supp. 21-4603d, the trial court’s decision to impose a no contact order during Post’s term of incarceration was proper. 

STATUTES: K.S.A. 21-3301, -3504(a)(3), -3511, -3808, -4603(2)(c), (e); K.S.A. 2002 Supp. 21-4603d(b)(1); K.S.A. 2003 Supp. 21-4603d, -4603d(a)(1), (3), (11); K.S.A. 21-46703(2)(e)(Ensley 1981).
STATE V. MEBANE - June 25, 2004

WYANDOTTE DISTRICT COURT - AFFIRMED
NO. 89,640

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2004/20040625/89640.htm.

FACTS: Direct appeal affirmed Mebane’s conviction but remanded for re-sentencing. 14 years after resentencing, Mebane filed motion to correct an illegal sentence, for nunc pro tunc clarification of his sentence, and for appointment of counsel. District court summarily denied the motions. 
Mebane appealed, arguing he was denied proper allocution at re-sentencing. State concedes full allocution was not provided in re-sentencing, but claims error was harmless.

ISSUES: (1) Allocution, (2) Nunc Pro Tunc Order to Clarify Sentence, (3) Summary Denial of Motions

HELD: Sentence was not illegal, and denial of allocution can be waived under certain circumstances. 
Also, a motion to correct an illegal sentence filed more than 10 days after sentencing has been treated as motion filed pursuant to 60-1507. 
District court correctly denied motion on ground that allocution issue should have been raised in direct appeal from re-sentencing. 

Mebane’s complaint regarding Parole Board’s computation of parole eligibility is to be raised in 60-1501 petition in district where he is confined, rather than motion for nunc pro tunc order. 
Also, no merit to Mebane’s argument of parole eligibility. Mebane must serve minimum 45 year sentence. 

Under facts, no error in deciding motions without holding evidentiary hearing or appointing counsel. 

STATUTES: K.S.A. 2003 Supp. 22-3717, -3717(b)(3), 60-1507; K.S.A. 21-4504, -4608(f)(1), 22-3424(e), -3424(e)(4), -3504 sections (1) and (2), -3601(b)(1).
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