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STATE V. UNREIN – April 20, 2012

sedgwick district court- affirmed

no. 104,824

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/CtApp/2012/20120420/104824.pdf
STATE V. COMAN – March 30, 2012

Sedgwick District Court – Reversed

NO. 100,494

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2012/20120330/100494.pdf
STATE V. FREDRICK – April 29, 2011

Montgomery DISTRICT COURT – affirmed
NO. 102,848 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2011/20110429/102848.pdf
Facts: The State appealed the district court's dismissal of the criminal complaint against Fredrick, which charged him with failure to register as required by the Kansas Offender Registration Act (KORA), K.S.A. 22-4901 et seq. Fredrick had been adjudicated as a “predatory offender” in Minnesota in 1994, when he was 15, and was ordered to register in that state until 2018. Fredrick later moved to Kansas. In 2008 Fredrick was charged with failure to register. The district court determined that the State had failed to establish that Fredrick was required to register in Kansas, because K.S.A. 22-4906(i) did not apply to the defendant. The State contended that because Fredrick fell within the KORA definition of "offender," the district court erred in finding that Fredrick was not required to register in Kansas.
Issues: Kansas Offender Registration Act
Held: The State conceded at oral argument that not all "offenders" are subject to lifetime registration. Rather, K.S.A. 22-4906 specifically addresses the length of time a particular "offender" must register under KORA. Accordingly, in a prosecution for failing to register pursuant to KORA, the State must prove both that the defendant fits within the definition of an "offender" under K.S.A. 22-4902, and that the failure to register occurred within the time period in which the defendant was required to register under K.S.A. 22-4906. The State did not contend that at age 30, 14 years post-adjudication, Fredrick was still required to register. Instead, the State urged the court to read the entire statute with a view to effecting the legislative purpose of KORA, which is "to protect the public from sex offenders as a class of criminals who are likely to reoffend." HELD: K.S.A. 22-4606(i) addresses registered offenders moving into Kansas, and clearly excludes adjudications. The Legislature chose not to amend K.S.A. 22-4906(i) to specify a period of KORA registration for a person moving to this state with a juvenile adjudication requiring registration in another state. 
Statutes: K.S.A. 22-4902; K.S.A. 22-4906(i)

STATE V. DIVINE – January 28, 2011
MONTGOMERY DISTRICT COURT – REVERSED AND REMANDED
NO 102,907
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2011/20110128/102907.pdf.
Facts: Divine placed on probation after 2003 guilty plea to lewd and lascivious behavior. Pursuant to Kansas Offender Registration Act (KORA), Divine required to register as a sex offender for 10 years, and registration requirement also imposed as condition of probation. Some three years after completing probation, Divine filed petition to expunge his conviction. District court accepted and executed journal entry approved by prosecutor and defense counsel. Divine then filed motion to lift the registration requirement because his conviction had been erased. District court found K.S.A. 22-4908 prevented granting the petition. Divine’s appeal transferred to Supreme Court. 

Issues: (1) Expungement of conviction and (2) Kansas Offender Registration Act 

Held: Expungement of Divine’s lewd and lascivious conviction terminated his status as an offender required to register under KORA. Expungement statute does not provide an exception for disclosure of the expunged conviction through KORA registration, and expungement order in this case did not make such disclosure a special exception under K.S.A. 2010 Supp. 21-4619(f)(3). State v. Riedel, 242 Kan. 834 (1988), is distinguished. Relief sought by Divine flowed from expungement statute, not from a court order barred by K.S.A. 22-4908. State’s challenge to technical errors in the expungement petition as jurisdictional is not properly before the court where State did not appeal the expungement order, and participated in any procedural errors by agreeing to submit matter on an approved journal entry. Reversed and remanded for district court to rescind its order that Divine must continue to register, and to enter order that Divine’s registration requirement has terminated as matter of law. 

Statutes: K.S.A. 2010 Supp. 21-4619, -4619(f), -4619(f)(3), 22-4902, -4902(a); K.S.A. 2002 Supp. 22-4906; K.S.A. 2000 Supp. 22-4908(d); K.S.A. 1987 Supp. 21-4619(f)(4); K.S.A. 20-3018(c); K.S.A. 22-4901 et seq., -4908; and K.S.A. 60-455, -2103(a), -2103(h) 

STATE V. EVANS – November 12, 2010
JOHNSON DISTRICT COURT – AFFIRMED
NO. 103,059
For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/CtApp/2010/20101112/103059.pdf.
Facts: Evans convicted in 1998 of aggravated indecent liberties with a child. Sentence included requirement that Evans register as sex offender for 10 years after parole, discharge, or release. In 2008, Evans filed pro se motion for release from the registration requirement. District court summarily denied the motion, based in part on amendment to Kansas Offender Registration Act (KORA) requiring lifetime registration. Evans appealed, claiming district court erred in denying Evans’ motion under K.S.A. 22-4912 without a hearing. Counsel for Evans also claimed first time on appeal that Evans meant to argue his motion under K.S.A. 22-4906, to challenge statutory amendment requiring lifetime registration. 

Issues: (1) Interpretation of K.S.A. 22-4912, and (2) lifetime registration under K.S.A. 22-4906 

Held: No Kansas case has interpreted K.S.A. 22-4912. Because versions of that statute before and after July 1, 1999, required Evans to register as a sex offender, Evans is not an offender that can apply to the sentencing court for an order relieving him of the duty to register under K.S.A. 22-4912(a). District court did not err in refusing to grant Evans a hearing.
The Kansas Offender Registration Act (KORA) registration requirement does not impose punishment, thus amendments to the act are retroactive. Any person convicted of an offense in K.S.A. 22-4906(d) is now required to register for that person’s lifetime regardless of whether the crime occurred before the legislature amended KORA. Under current law, Evans will never be relieved from requirement to register as a sex offender. 

Statutes: K.S.A. 4901 et seq., -4906(d), -4906(d)(3), -4912, -4912(a), K.S.A. 1999 Supp. 22-4902(b), -4902(c)(3), and K.S.A. 22-3504(a)(3)(A), -4901 et seq., -4906(a)(1) 
STATE V. DEIST – October 1, 2010
RENO DISTRICT COURT – AFFIRMED
NO. 102,960 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/CtApp/2010/20101001/102960.pdf.
Facts: Deist pled no contest to failing to register as sex offender. At sentencing, Deist argued his prior conviction on two counts of aggravated indecent liberties with a child was element of the current offense, thus neither count could be used to calculate criminal history. District court overruled Deist’s objection. Deist appealed, claiming district court erred in excluding only one of Deist’s aggravated indecent liberties convictions from criminal history. 

Issues: Prior conviction as element of offense of failing to register as sex offender 

Held: Kansas Offenders Registration Act (KORA) is analyzed and applied. District court correctly determined Deist’s criminal history. Because KORA requires one prior conviction of a sexually violent crime in order to classify a defendant as an offender and impose registration requirement, only one of Deist’s convictions of aggravated indecent liberties is an element of failing to register. His other conviction was available for calculating criminal history. 

Statutes: K.S.A. 2008 Supp. 22-4902(b), -4902(c)(3); K.S.A. 21-4710(c), -4710(d)(11), K.S. A. 22-4902(a), -4902(b), -4902(c), -4903, -4904(b); and K.S.A. 2000 Supp. 21-4704(j)
STATE V. JACKSON – August 20, 2010

DOUGLAS DISTRICT COURT – SENTENCE VACATED IN PART AND CASE REMANDED WITH DIRECTIONS
NO. 100,807 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2010/20100820/100807.pdf.
FACTS: Jackson appeals the order directing him to register under the Kansas Offender Registration Act following his plea of guilty to three counts of aggravated battery after he had previously been convicted of first degree murder and attempted aggravated robbery and sentenced as an extended jurisdiction juvenile offender.

ISSUES: Kansas offender registration

HELD: Court held that because the defendant has constructive notice of the registration requirement, it is implicit in every sentence that falls within the scope of K.S.A. 22-4906. The journal entry did not modify the sentence but simply carried out a statutory imperative. The sentencing court had jurisdiction to include the registration requirement in the journal entry without making it part of the sentence imposed from the bench. Court held that because the legislature maintains a distinction between adult prosecutions and extended juvenile jurisdiction prosecutions and did not expressly extend the registration requirement to prosecutions carried out under the extended jurisdiction scheme, the Court construed the registration statute to apply only to convictions arising from adult prosecutions. The lifetime registration requirement is vacated, with directions to impose a 10-year registration period.

STATUTES: K.S.A. 21-3414(a)(2)(A); K.S.A. 22-4901, -4902(a), -4906; and K.S.A. 38-2347(a), (f), -2364(a), (b), -2366
STATE V. FRANKLIN – July 2, 2010
SHAWNEE DISTRICT COURT – AFFIRMED
NO. 102,195 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/CtApp/2010/20100702/102195.pdf.
Facts: Franklin entered plea to two aggravated robbery offenses and admitted using a BB pistol. District court determined that the BB pistol used was a deadly weapon pursuant to Kansas Offender Registration Act (KORA), and ordered Franklin to register as a violent offender. Franklin appealed, claiming the district court erred in applying a subjective test in determining the BB pistol qualified as a deadly weapon, and that this finding by the district court judge rather than the jury violated Apprendi. 

Issues: (1) “Deadly weapon” in KORA, (2) constitutionality of sentence 

Held: K.S.A. 2009 Supp. 22-4902(a)(7) is interpreted and applied. Franklin’s request for objective test for determining “deadly weapon” is inconsistent with legislative intent. 
When Franklin pled guilty to aggravated robbery and attempted aggravated robbery he admitted each and every element of the crimes, including element that each was committed with use of a dangerous weapon. “Dangerous weapon” in aggravated robbery statute is synonymous with “deadly weapon.” 
Notwithstanding Franklin’s use of a BB pistol, he intended that victim believe the pistol was a dangerous weapon, and the victim reasonably believed it was. 
No error in district court requiring Franklin to register under KORA. Requiring Franklin to register under KORA did not violate his constitutional rights in manner prohibited by Apprendi. 

Statutes: K.S.A. 2009 Supp. 22-4902(a)(7); K.S.A. 21-3301, -3426, -3427, and K.S.A. 22-4901 et seq. 
STATE V. LECLAIR – April 15, 2010
SALINE DISTRICT COURT – AFFIRMED
NO. 101,201 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/CtApp/2010/20100415/101201.pdf.
Facts: LeClair was a registered sex offender. On June 1, 2007, LeClair left Kansas without notifying the Saline County Sheriff’s Department. He traveled to Las Vegas, then to Provo, Utah. In Provo on June 5, 2007, LeClair sent a letter to Saline County stating he would contact local law enforcement when he decided where he would reside. 
On July 9, 2007, LeClair registered as a sexual offender in Las Vegas. In Oct. 2007, the state charged LeClair with five counts of failing to register as an offender based on his failure to notify anyone of his move after he left Salina. LeClair was convicted of one count of failure to register by finding that he failed to notify Saline County within 10 days of his change of address. 

Issues: Sexual offender registration 

Held: An offender required by the Kansas Offender Registration Act to register at the local sheriff’s office and the Kansas Bureau of Investigation must notify those offices in writing when they intend to permanently leave a residence whether they have established a new residence or not. 
From the time LeClair left Salina on June 1, 2007, until July 9, 2007, he failed to report his residence or whereabouts to the sheriff’s department. LeClair acknowledged this failure but testified that he intentionally chose to defer his registration until he was more permanently settled in a location. 
LeClair further testified that in the interim, he felt that the letter he sent to the sheriff’s department would suffice. 
There is sufficient evidence of his intent in this record; LeClair did not accidentally pack up and move. He did so intentionally. 

Statutes: K.S.A. 21-3201(a)(b); and K.S.A. 22-4901, -4903, -4904(b) 
STATE V. GALLARDO– February 26, 2010
SHAWNEE DISTRICT COURT – AFFIRMED
NO. 101,067 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/CtApp/2010/20100226/101067.pdf.
Facts: Gallardo plead guilty to unlawful sexual relations and two counts of traffic in contraband in a correctional institution. He was originally charged with rape of an inmate at the facility and the contraband was for a “morning after pill.” 
Gallardo challenged the district court’s order requiring him to register as a sex offender claiming the registry did not apply to him. 

Issues: Sexual offender registry 

Held: Court held that the Kansas Legislature’s specific failure to include unlawful sexual relations under K.S.A. 22-4902(c)(1) through (c)(13) does not indicate an intent to exclude all other convictions from registration requirements, but only an intent to exclude such convictions from per se inclusion. 
Any reasonable scrutiny of the entire legislative scheme set forth in K.S. A. 22-4902 manifests a strong legislative intent to broadly include within the statutory ambit virtually any crime committed with sexual gratification as its motivation. 

Statutes: K.S.A. 21-3502(a)(1), -3520, -3826(a); and K.S.A. 22-4902
STATE V. NAMBO– September 25, 2009

SEDGWICK DISTRICT COURT – AFFIRMED
NO. 100,464 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2009/20090925/100464.htm.
Facts: Nambo pled guilty to aggravated robbery in which the gun was possessed by another person throughout the entire incident. District court’s sentencing included order that Nambo register under K.S.A. 22-2902(a)(7) of the Kansas Offender Registration Act (KORA). Nambo appealed, claiming registration cannot be required of an unarmed accomplice. 

Issues: Registration of accomplices under Kansas Offender Registration Act 

Held: Issue of first impression. K.S.A. 22-4902(a)(7) is analyzed and applied. 
Under that statute, a person may be required to register as an offender under KORA if convicted of any person felony and the district court makes a finding on the record that a deadly weapon was used in the commission of such person felony. 
Such a person need not have had actual possession of the deadly weapon for the statute to apply. 
Cases applying sentencing statutes to accomplices are distinguished. 

Statutes: K.S.A. 21-3205(1), -4618, -4618(a), -4618(d), -4704(h), -22-4902(a)(7); K.S.A. 2003 Supp. 21-4704(h); and K.S.A. 1976 Supp. 21-4618 
STATE V. COMAN- August 28, 2009

SEDGWICK DISTRICT COURT – AFFIRMED IN PART AND DISMISSED IN PART
NO. 100,494 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2009/20090828/100494.htm.

Facts: Coman pled guilty to charge of criminal sodomy, K.S.A. 21-3505(a)(1), for having sex with animal. 
Trial court sentenced him to six months in county jail, and ordered psychiatric treatment and registration as sex offender under Kansas Offender Registration Act (KORA). 
On appeal, Coman claims K.S.A. 21-3505(a)(1) is unconstitutional in criminalizing sex between human and animal, and claims his conviction did not require KORA. 

Issues: (1) Constitutionality of K.S.A. 21-3501(a)(1) and (2) registration as sex offender 

Held: Constitutional challenge to the statute is dismissed because Coman did not appeal his conviction, entered a guilty plea, and filed no motion to withdraw his plea at trial. 
Legislature’s omission of subsection (a)(1) of criminal sodomy statute from specified crimes listed and defined as sexually violent crimes in K.S.A. 22-4902(c)(1)-(11) does not indicate any intent to have convictions under K.S.A. 21-3505(a)(1) insulated from consideration for registration obligations under K.S.A. 22-4902(c)(14). 
Trial court correctly ordered Coman to register after finding beyond a reasonable doubt that Coman’s crime was sexually motivated. 

Dissent (Leben, J.): Catch-all provision in K.S.A. 22-4902(c)(14) should not be used to reach conduct specifically excluded by the Legislature. Criminal sodomy statute and KORA are examined in detail. Cases cited by majority are distinguished, and majority’s limitation on application of rule of lenity is criticized. 

Statutes: K.S.A. 21-3501(2), -3505, -3505(a)(1), -3502(a)(2), -3502(a)(3), -3505(c), K.S.A. 22-3717, -4901 et seq., -4902(b), -4902(c), -4902(c)(1)-(11) and (14), -4902(d), 59-29a01
STATE V. REESE – July 31, 2009

RILEY DISTRICT COURT – AFFIRMED IN PART, VACATED IN PART, AND REMANDED
NO. 100,531 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2009/20090731/100531.htm.
Facts: Reese convicted of sexually violent crime. 
District court ordered him to register as sex offender for life because Reese had a prior juvenile adjudication for a similar offense. 

Issues: (1) Sex offender registration and (2) prior juvenile adjudications 

Held: Kansas Offender Registration Act, K.S.A. 22-4901 et seq., requires sex offenders to register for 10 years on a first conviction and for life on a second or subsequent conviction. 
Because Legislature knows the distinction between juvenile adjudications and adult conviction and has set up a separate registration protocol for juvenile offenders, a juvenile adjudication does not qualify as a conviction for purposes of K.S.A. 22-4906(a). 
Based on State v. Boyer, 288 Kan. __, (2009), Reese’s sentence is vacated and case is remanded for resentencing. 

Statutes: K.S.A. 21-4704(j) and K.S.A. 22-4901 et seq., -4906(a), -4906(h)(1), -4906(h)(2)(A)
STATE V. GARCIA– May 22, 2009

SEDGWICK DISTRICT COURT – AFFIRMED
NO. 99,997 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/supct/2009/20090522/99997.htm.
Facts: Supreme Court affirmed Garcia’s conviction for felony murder with rape or attempted rape as the underlying felony, but reversed a separate rape conviction and remanded to vacate rape sentence. State v. Garcia, 285 Kan. 1 (2007). 
In appeal from sentencing on remand, Garcia argued the district court inappropriately determined the felony murder was “sexually motivated,” requiring Garcia’s registration as a sexual offender. 
Garcia the district court lacked jurisdiction on remand to reopen sentencing on the felony murder conviction, failed to find beyond a reasonable doubt that Garcia’s crime was sexually motivated, and violated Garcia’s constitutional rights when it increased punishment by requiring him to register as sex offender without proof to a jury beyond a reasonable doubt. 

Issue: Sentencing on remand 

Held: Garcia’s arguments are rejected. 
District court’s action on remand was to clarify, not modify, its holding at the original sentencing hearing. Any objections to the 2005 sentencing and the resultant journal entry should have been raised in the direct appeal. 

Statutes: K.S.A. 21-3401(b), -4608(a); and K.S.A. 22-3601(b)(1), -4901 et seq., -4902(b). -4902(c)(1), -4904
STATE V. ANDERSON– July 25, 2008

SALINE DISTRICT COURT– REVERSED AND REMANDED
NO. 98,611

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2008/20080725/98611.htm.
FACTS: Anderson registered as sex offender, but sheriff did not have Anderson sign acknowledgment form that registration procedure had been explained. 
Anderson was later charged with failing to report during birthday month. Finding the sheriff’s office had not provided appropriate information, district court dismissed the criminal charge. State appealed.

ISSUES: Sex offender’s duty to report

HELD: A person required to register under Kansas Offender Registration Act is criminally liable for violating any provisions of the Act. 
That criminal liability is not contingent upon a local sheriff fulfilling his or her own duties under the Act. Sheriff’s failure to fulfill statutory duties does not relieve a sex offender from obligation to comply with the Act or from penalties for failing to do so. 
There is proper jurisdiction for State’s appeal from the district court’s dismissal of the complaint, and State is not barred from continuing to prosecute Anderson in this case. 

CONCURRING (Greene, J.): Agrees that district court’s judgment must be reversed, but would do so solely because statute requires sheriff to explain registration, but not reporting requirements. 

STATUTES: K.S.A. 2006 Supp. 22-4903, -4904(a)(1) and (5), -4904(c), -4904(d), -4905(a), -4905(b); K.S.A. 21-3108(1)(b), 22-3419(1), -3602(b)(1)

STATE V. COOK – July 25, 2008

WYANDOTTE DISTRICT COURT – REVERSED
NO. 98,671

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/supct/2008/20080725/98671.htm.
FACTS: Cook convicted in 1999 of aggravated indecent solicitation of child, and registered as a sex offender upon his release in 2005. KBI attempts to reach Cook in January 2006 at his registered address were unsuccessful. 
Effective July 1, 2006, sex offender registration act was amended to increase the felony offense for not reporting, and made each failure to report a new offense every 30 days. 
Cook arrested in November 2006 and charged with the more serious non-reporting felony.
District court dismissed the charge as violating ex post facto clause. State’s appeal transferred to Supreme Court.

ISSUES: Constitutional challenge to Kansas Offender Registration Act

HELD: No ex post facto violation. District court’s order is reversed. 
State’s argument of a continuing crime is examined and cases are discussed. Applied here, the constant danger Cook posed to the community through his failure to register made any crime that began before the 2006 amendments continued after those amendments. 
However, given the new violations that accumulated after effective date of the 2006 amendments, prior events did not have to be considered and could be disregarded. 

STATUTES: K.S.A. 2006 Supp 22-4903, -4903(a), -4904, -4904(b), -4904(c); K.S.A. 20-3018(c); K.S.A. 22-4904(b)(1) (Furse 1995); and K.S.A. 1993 Supp. 22-4901 et seq
STATE V. CHAMBERS – July 21, 2006

BUTLER DISTRICT COURT– AFFIRMED IN PART AND REVERSED IN PART
NO. 93,626

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2006/20060721/93626.htm.
FACTS: Brent Chambers plead guilty to two counts of burglary of a dwelling with the intent to commit theft and to steal women’s lingerie. 
The district court found Chambers’ crimes were sexually motivated and ordered that he register as a sex offender. 
The district court also ordered Chambers to pay a total of $1,225 in restitution, which included the cost of a security system installed by one of the victim families and also the cost to replace the stolen lingerie.

ISSUES: (1) Constitutionality of the Kansas Offender Registration Act (KORA), (2) sexually motivated crimes, and (3) restitution

HELD: Court affirmed in part and reversed in part. 
Court found KORA was constitutional and that Apprendi does not apply to a sentencing judge’s finding beyond a reasonable doubt that an offense was sexually motivated, which results in imposition of the provisions of the KORA. 
Court stated that the sentencing judge’s finding of sexual motivation did not increase the terms of Chambers’ underlying prison sentences beyond the maximum sentence provided for burglary. 
Court also affirmed the district court’s determination that Chambers’ crimes were sexually motivated. 
Court stated the uncontroverted evidence at sentencing proved that Chambers, by his own admission, entered homes with the sole intent to steal women’s lingerie in order to facilitate masturbation. 
Court reversed the district court’s restitution order in part. 
Court stated the security system purchase was an example of a tangential cost incurred as a result of a crime and it was not caused by the crime. 
Court stated the used lingerie had no readily ascertainable market value and the sentencing judge’s consideration of the replacement value evidence was not an abuse of discretion in the valuation of restitution. 
Court also stated the sentencing court did not abuse its discretion in ordering restitution to a victim who was not present or represented at the restitution hearing. 

STATUTES: K.S.A. 2005 Supp. 21-4603d(b)(1); K.S.A. 2005 Supp. 21-4610(d)(1); K.S.A. 2000 Supp. 21-4716; K.S.A. 2001 Supp. 21-4704a(h), (k); K.S.A. 2005 Supp. 22-4901(a)(1), (a)(3), and (a)(4), -4902(b), (c)(1), (3), (4), (10), (14); K.S.A. 22-4909; and K.S.A. 59-29a14
STATE V. POTTOROFF - August 20, 2004

SEDGWICK DISTRICT COURT - AFFIRMED
NO. 90,981

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2004/20040820/90981.htm.

FACTS: Pottoroff convicted and sentenced for failure to register as a sex offender. State appeals district court’s holding that prior conviction for attempted aggravated indecent liberties with a child must be excluded from criminal history because it was an element of the failure to register conviction.
Pottoroff challenges appellate jurisdiction, arguing State did not adequately object or take exception to ruling for the purpose of appeal on a question reserved.

ISSUES: (1) Preservation of question on appeal and (2) failure to register as sex offender

HELD: Although better practice to preserve a question for appeal is for State to object or take exception after the court’s ruling, an argument presented by the State prior to the ruling may, as in this case, be adequate to preserve the question for jurisdictional purposes.
Question reserved is one of statewide importance.

A defendant is not an “offender” as defined under K.S.A. 2001 Supp. 22-4902 and has no duty to register under K.S.A. 2001 Supp. 22-4904 unless the defendant has been convicted of or adjudicated a juvenile offender for committing one of the referenced offenses.
Accordingly, the conviction that creates the need for registration under the statutory scheme is necessarily an element of the offense of failure to register and cannot be counted in determining criminal history score.
State’s appeal is denied.

STATUTES: K.S.A. 2001 Supp. 22-3602(b)(3), -4902, -4903, -4904, -4904(a)(1), -4904(b)(1); K.S.A. 21-4710(d)(11), -4721(e), 22-3602(b), -4903.
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