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STATE V. ADAMS – April 6, 2012

Comanche district court – affirmed in part, vacated in part and remanded

no. 101,392

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2012/20120406/101392.pdf
STATE V. SNELLINGS – April 6, 2012

Reno district court – affirmed in part, vacated in part and remanded

no. 101,378

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2012/20120406/101378.pdf
STATE V. HOOD – June 25, 2010
SEDGWICK DISTRICT COURT – AFFIRMED
NO. 101,953 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/CtApp/2010/20100625/101953.pdf.
Facts: Hood was convicted of aggravated burglary and two counts of felony theft. Hood went to the Yen Ching restaurant just before closing, ordered a drink, and waited in the balcony. After closing, Hood stole a bank bag and the owner’s purse off the bar. He was confronted by the owner and hit the owner in the head with his hand. 

Issues: (1) Multiplicity and (2) Apprendi 

Held: Court held Hood’s two theft convictions were not multiplicitous where the defendant’s conduct in taking a woman’s purse and a restaurant’s bank bag at the same time constituted separate units of prosecution under the theft statute. 
Court stated that Hood’s conduct in taking the bank bag and Chang’s purse constituted two separate offenses. Hood had reasonable notice that the property he took belonged to two different owners. Hood testified that he watched Chang empty the money from the restaurant’s register and place it in the bank bag. Hood also watched Chang place her purse on the bar after everyone had left the restaurant. Those observations, along with the character of the property stolen (a bank bag and a woman’s purse), were enough to give Hood reasonable notice that the items he took belonged to two separate entities – the restaurant and Chang. 
Court rejected Hood’s criminal history/Apprendi argument based on Ivory, 273 Kan. 44. 

Statutes: K.S.A. 21-3110(13), (14); and K.S.A. 21-3701(a)(1), (b)(3) 
STATE V. WHETSTONE– April 22, 2010
SHAWNEE DISTRICT COURT – AFFIRMED IN PART, REVERSED IN PART, AND REMANDED WITH DIRECTIONS
NO. 101,157 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/CtApp/2010/20100422/101157.pdf.
Facts: Whetstone was convicted of two counts of criminal threat after he made one threat that was communicated to two individuals that he would “burn down the house and kill [them] all.” 

Issues: (1) Multiplicity and (2) other crimes evidence 

Held: Court held Whetstone’s convictions were multiplicitous. 
Court stated that under the facts of this appeal, the unit of prosecution for criminal threat allows only one conviction for the same underlying act regardless of the number of intended victims. 
Court also held Whetstone failed to file a motion in limine or object to the evidence now challenged on appeal and court refused to review the issue. 

Statutes: K.S.A. 21-3110, -3419(a)(1); and K.S.A. 60-455 
STATE V. FILLMAN – January 29, 2010
SEDGWICK DISTRICT COURT – AFFIRMED
NO. 100,075 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/CtApp/2010/20100129/100075.pdf.
Facts: Fillman was convicted of two counts of aggravated assault and one count of aggravated battery based on an incident at Tammy Gannon[s apartment, where Fillman fired a .22 caliber rifle at Gannon three times, hitting her once and intentionally missing her twice. Prior to his jury trial, Fillman was charged and convicted in federal court of two counts of possessing an unregistered destructive device and three counts of being a felon in possession of a firearm and ammunition. 

Issues: (1) Prior federal prosecution, (2) multiplicity, and (3) sentencing 

Held: Court held that because the 292-month federal sentence did not exceed the maximum statutory sentence of 50 years’ imprisonment, aggravated assault and aggravated battery did not become necessary elements of the federal convictions, and consequently, the federal prosecution required factual elements not required in the state prosecution and vice versa. 
K.S.A. 21-3108(3)(a) did not bar a subsequent prosecution against Fillman for aggravated assault and aggravated battery in state court. 
Court held that Fillman’s convictions were not multiplicitous as the separate acts, i.e. the two shots, were fired into the wall 10 minutes apart and there was a fresh impulse which motivated the second shot into the wall. Last, 
Court rejected Fillman's Apprendi argument. 

Concurrence: Judge Caplinger concurred but would find that the federal court’s use of Fillman’s underlying conduct to enhance his sentence in federal court was not a “prosecution.” 

Statutes: K.S.A. 21-3108(3)(a), -3410(a), -3414(a)(2)(B)
STATE V. APPLEBY– November 20, 2009

JOHNSON DISTRICT COURT – AFFIRMED IN PART, REVERSED IN PART, SENTENCE VACATED IN PART
NO. 98,017 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2009/20091120/98017.pdf.
Facts: Appleby convicted of capital murder and attempted rape. Kansas (KS) detectives interrogated him in Connecticut (CT) after his arrest in that state on outstanding CT warrant. He waived Miranda rights and admitted killing the KS victim. On appeal, Appleby claimed: 
(1) convictions were multiplicitous and violated Double Jeopardy Clause; 
(2) right against self-incrimination violated by admission of statements made to KS detectives after he had asked about counsel while being booked on CT charges; 
(3) right to confrontation violated by admission of computer-generated report regarding population statistic related to DNA testing; 
(4) jury instruction on premeditation impermissibly added language beyond PIK instruction and unduly favored State’s theory; 
(5) trial court abused its discretion in weighing aggravating and mitigating circumstances in imposing hard-50 sentence; and 
(6) hard-50 sentencing scheme is unconstitutional under Apprendi. Appeal stayed pending decisions in Melendez-Diaz v. Massachusetts, 557 U.S. __ (2009), and Montejo v. Louisiana, 556 U.S. __ (2009), 

Issues: (1) Multiplicity of capital murder and attempted rape, (2) suppression of confession, (3) population statistics related to DNA testing,(4) jury instruction on premedication, (5) weighing aggravating and mitigating factors, and (6) constitutionality on K.S.A. 21-4635 

Held: Appleby’s attempted rape conviction is multiplicitous with his capital murder conviction. 
Sentence imposed for attempted rape conviction is vacated. Strict-elements test in Trotter v. State, 288 Kan. 112 (2009), applies rather than unit-of-prosecution test in State v. Harris, 284 Kan. 560 (2007), because convictions arose from separate statutes. 
Under K.S.A. 21-3107, charge of capital murder under K.S.A. 21-3439(a)(4) is multiplicitous with charged underlying sex crime. Imposing sentences for both convictions violates right to be free from double jeopardy. 
Inherently dangerous felony statute, K.S.A. 21-3436, does not apply when homicide is charged under capital murder statute. 

Applying Davis v. U.S., 512 U.S. 452 (1994), trial court correctly examined timing, content, and context of Appleby’s questions about counsel. 
Appleby’s references to an attorney during book-in process on the CT charges were ambiguous and not a clear invocation of Fifth Amendment right. 
Interplay of Fifth and Sixth Amendments right to counsel, and Montejo are discussed. 

Applying Melendez-Diaz, population frequency data and statistical programs used to make that data meaningful are nontestimonial. 
Based on this scientific data, experts in this case developed personal opinions, and were available for cross-examination regarding their knowledge or lack of knowledge regarding that data. 

Use of PIK instructions is strongly advised, but not mandatory. State v. Beebe, 244 Kan. 48 (1988), is the most helpful and analogous case to Appleby’s. 
Instruction merely informed jury of law recognizing that premeditation must be present before the homicidal conduct but does not have to be present before a struggle begins. It did not direct jury how to apply the evidence, or unduly emphasize the State’s case. 

No abuse of discretion demonstrated in trial court’s finding that aggravating circumstance outweighed Appleby’s mitigating circumstances. 

K.S.A. 21-4635 is constitutional, and does not violate Apprendi. 

Concurrence (Johnson, J.): Would reverse trial court’s denial of the suppression motion. Under facts of case and applying reasonable man standard, Appleby effectively invoked Fifth Amendment right to counsel with respect to the CT charges, and could not thereafter be approached for further interrogation by KS detectives. 
Concurs with majority’s result on other issues, but voices concern that multiplicity test using K.S.A. 21-3107 is not true to separation of powers doctrine, and voices frustration with case law development of premeditation. 

Statutes: K.S.A. 21-3107, -3107(2), -3107(2)(b), -3301, -3401, -3401(b), -3436, -3439, -3439(a)(4), -3439(a)(6), -4635, -4637, -4637(b), -4637(f), 22-3601(b)(1); K.S.A. 2001 Supp. 21-4635(a), -4635(b), -4635(c), -4636, -4636(f), -4636(f)(3), -4646(f)(5) 

STATE V. CASE– August 7, 2009

DICKINSON DISTRICT COURT – REVERSED
COURT OF APPEALS – REVERSED
NO. 98,077 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/supct/2009/20090807/98077.htm.
Facts: Case was charged with aggravated indecent liberties with a child and lewd and lascivious behavior. He entered an Alford plea to a count of aggravated endangering of a child. 
The court sentenced Case to 27 months' imprisonment and imposed an upward departure of 60 months of postrelease supervision after finding the crimes were sexually motivated. 
The Court of Appeals emphasized Case's stipulated facts and stated that where a defendant stipulates to a material fact supporting an aspect of his or her sentencing, this is sufficient to waive rights under Apprendi. 

Issues: (1) Plea agreement, (2) stipulated facts, and (3) Apprendi 

Held: Court held that Case merely stipulated that the state's facts presented to the court at the plea hearing provided a factual basis for his Alford plea. 
Case did not stipulate or agree that they were true, because this type of admission of guilt is contrary to the fundamental nature of an Alford plea. 
Since Case did not admit that his crime was sexually motivated, the district court's finding to this effect was improper and resulted in an increased sentence in violation of Apprendi. 

Statutes: K.S.A. 21-3608a, -4704(j); K.S.A. 22-3209(1), (2), -3210(a)(4), -3717(d)(1); and K.S.A. 60-2101(b)
STATE V. MENDOZA – May 22, 2009

HARVEY DISTRICT COURT – AFFIRMED IN PART, REVERSED IN PART, REMANDED
NO. 98,998 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2009/20090522/98998.htm.
Facts: Mendoza convicted of ten charges, including two counts of aggravated battery for stabbing a victim’s body in two places, and three counts of criminal threat. 
On appeal, Mendoza claimed these two sets of convictions were each multiplicitous. He also claimed the trial court should have given a limiting instruction when it admitted evidence of Mendoza’s prior crimes, and claimed the trial court incorrectly instructed the jury about heat of passion and prosecutor made improper comments about definition of voluntary manslaughter. 

Issues: (1) Multiplicity-aggravated battery, (2) multiplicity-criminal threat, (3) evidence of prior crimes, and (4) “heat of passion” jury instruction and prosecutor’s comments 

Held: Aggravated battery convictions are multiplicitous. Applying factors in State v. Schoonover, 281 Kan. 453 (2006), Mendoza’s aggravated battery convictions arose from same conduct, at same location, and had a causal relationship. 
The statutory language defining aggravated battery is inflicted upon the “person.” The nature of the conduct proscribed appears to encompass all physical harms, disfigurements, and physical contacts inflicted upon the person. 
The statue does not state that harm to each individual body part constitutes a separate violation. The legislature could have provided such language when enacting K.S.A. 21-3414 but chose not to do so. 
Thus the unit of prosecution is the person harmed. One aggravated conviction is reversed. 
The challenged criminal threat convictions did not arise from the same conduct, and are not multiplicitous.
Issue regarding admission of extensive testimony about uncharged crimes was not preserved for appeal, and is not addressed. 
Jury was correctly instructed that voluntary manslaughter is an intentional killing, and prosecutor’s statement was harmless under facts of case. 

Statute: K.S.A. 21-3301(a), -3401(a), -3414, -3414(a), -3419(a)(1); and K.S.A. 60-455 
STATE V. TROTTER– January 30, 2009

WYANDOTTE DISTRICT COURT – AFFIRMED IN PART 
AND REVERSED IN PART
NO. 98,563

For full text of this opinion, go to http://www.kscourts.org/Cases-and Opinions/opinions/supct/2009/20090130/98563.htm.
FACTS: Trotter’s conviction for capital murder and first-degree premeditated murder were affirmed in direct appeal. State v. Trotter, 280 Kan. 800 (2006). Here he appealed from the summary denial of post-conviction relief on two groups of issues. 
First, whether appellate court can consider whether the convictions were multiplicitous when issue is raised for first time in this appeal. 
Second, whether district erred in summarily dismissing 60-1507 motion that claimed (a) trial counsel was ineffective for failing to request eyewitness instruction, and (b) affidavits of co-defendants admitting perjury constituted newly discovered evidence warranting a new trial.
 ISSUES: (1) Multiplicity and (2) evidence before district court 

HELD: Under State v. Martis, 277 Kan. 267 (2004), and State v. Scott, 286 Kan. 54 (2008), Trotter’s two convictions arising out of double homicide, one for capital murder based upon intentional and premeditated killing of more than one person under K.S.A. 21-3439(a)(6) and the other for first-degree premeditated murder under K.S.A. 21-3401(a) of one of those victims, are improperly multiplicitous. Failure of Trotter’s counsel on direct appeal to raise multiplicity argument based upon authorities available at the time and arguments appellate counsel or colleagues had made on behalf of other defendants creates exceptional circumstance allowing Trotter to raise issue for first time on appeal from denial of 60-1507 motion. Trotter’s first-degree murder conviction is reversed. 

No error in district court’s summary dismissal of Trotter’s post-conviction motion. Trotter cannot establish prejudice prong necessary for showing trial counsel was ineffective in not requesting eyewitness instruction. 
Also, affidavits were insufficient to warrant an evidentiary hearing or to exonerate Trotter. 

STATUTES: K.S.A. 21-3107, -3107(2), -3107(2)(b), -3401(a), -3439(a)(6), 22-3504(1), -3601(b)(1), 60-1507; and K.S.A. 21-3107(2)(d) (Furse) 
STATE V. BRINKLOW– January 30, 2009

BARBER DISTRICT COURT – REVERSED AND REMANDED
COURT OF APPEALS – REVERSED
NO. 96,231

For full text of this opinion, go to http://www.kscourts.org/Cases-and Opinions/opinions/supct/2009/20090130/96231.htm.
FACTS: Brinklow convicted of six counts of aggravated indecent liberties with a child. On appeal he claimed: 
(1) trial court erred in denying motion to sequester witnesses, 
(2) prosecutor’s misconduct in questioning witnesses and closing argument denied him a fair trial; 
(3) insufficient evidence supported the convictions as charged in bill of particulars; 
(4) cumulative error denied him a fair trial; and 
(5) district court unconstitutionally considered Brinklow’s prior criminal history in determining sentence. In unpublished opinion, Court of Appeals affirmed Brinklow’s convictions and departure sentence. 

ISSUES: (1) Sequestration of witnesses, (2) prosecutorial misconduct, (3) sufficiency of evidence, (4) cumulative error, and (5) sentencing 

HELD: District court erred in ruling it did not have authority to sequester witnesses and consequently erred in failing to exercise its discretion to determine whether witnesses should have been sequestered in this case. 
Error was not harmless where under facts state elicited testimony from mother, which was directly tailored to testimony of child victim. 
Instances of prosecutorial misconduct examined, finding improprieties that standing alone would not mandate reversal, but are to be considered in assessing cumulative effect of trial error. 
Sufficient evidence supported the convictions. Inconsistencies in the evidence did not render child victim’s testimony of occurrence dates to be so incredible or improbable as to defy belief. 
Cumulative effect of erroneous ruling on a witness sequestration motion and of prosecutorial misconduct prejudiced Brinklow’s ability to obtain a fair trial. Because evidence against Brinklow was not overwhelming, conviction is reversed and case is remanded for new trial. 

Brinklow’s Apprendi sentencing claim has no merit. 

STATUTE: K.S.A. 60-404
STATE V. BAKER– December 5, 2008

SHAWNEE DISTRICT COURT – AFFIRMED
NO. 98,498

For full text of this opinion, go to http://www.kscourts.org/Cases-and Opinions/opinions/supct/2008/20081205/98498.htm.
FACTS: Baker was convicted of kidnapping and felony murder of David Owen in a “hobo camp’ in the woods nears the Topeka Rescue Mission. 
Owen was a self-appointed homeless advocate that would disrupt or damage similar camps and insist that the inhabitants call their families. 
Baker was an accomplice in the beating and hanging of Owens.

ISSUES: (1) Jury instructions, (2) Admission of photographs, (2) Prosecutorial misconduct; Sentencing

HELD: Court stated that to constitute the defense of compulsion, coercion or duress must be present, imminent, impending, and continuous. 
The compulsion must be of such a nature as to induce a well-grounded apprehension of death or serious bodily injury to oneself or one's family if the act is not done. 
The doctrine of compulsion cannot be invoked as an excuse by one who had a reasonable opportunity to escape the compulsion or avoid doing the act without undue exposure to death or serious bodily harm. 
A threat of future injury is not enough. 
Court held under the facts of this case, the trial court did not err in refusing to instruct on compulsion. Any coercion or duress was not imminent or continuous, and defendant had a reasonable opportunity to escape, or at least withdraw, from the criminal activities. 
Court also held the determination of whether relevant photographs are nevertheless unduly prejudicial is reviewed for abuse of discretion and under the facts of this case; the trial court did not err in admitting three photographs of the victim's body. 
Court held that under the facts of this case, the prosecutor did not commit misconduct when using a sports team analogy to explain the concept of aiding and abetting to the jury. Last, 
Court held the use of a defendant's prior criminal convictions as one factor to establish a presumptive sentence does not violate Apprendi v. New Jersey, 530 U.S. 466.

STATUTES: K.S.A. 21-3205, -3209, -3420(c); K.S.A. 22-3601(b)

STATE V. THOMPSON– December 5, 2008

MCPHERSON DISTRICT COURT – AFFIRMED IN PART, 
REVERSED IN PART, AND REMANDED
COURT OF APPEALS – AFFIRMED IN PART AND REVERSED IN PART
NO. 94,254

For full text of this opinion, go to http://www.kscourts.org/Cases-and Opinions/opinions/supct/2008/20081205/94254.htm.
FACTS: Thompson convicted of multiple drug offenses. 
Court of Appeals reversed the convictions, finding error in trial court’s denial of motion to suppress. Supreme Court reversed and remanded for consideration of issues not addressed. 36 Kan. App. 2d 151 (2006), rev’d and remanded, 284 Kan. 763 (2007). In remanded-unpublished opinion, 
Court of Appeals applied State v. Schoonover, 281 Kan. 43 (2006), and rejected most of Thompson’s multiplicity arguments, but reversed the conviction for possession of lithium metal with intent to manufacture as multiplicitous to the conviction for possession of pseudoephedrine with intent to manufacture a controlled substance. 
Applying identical offense sentencing doctrine, it also reversed the remaining severity level 1 drug felony convictions (manufacture of methamphetamine and possession of pseudoephedrine with intent to manufacture a controlled substance) and remanded for re-sentencing on severity level 4 drug felony offenses. 2008 WL 142103 (Thompson II). 
Supreme Court granted state’s petition for review of these multiplicity and sentencing issues, and denied Thompson’s cross appeal

ISSUES: (1) Double jeopardy and possession of precursors, (2) sentence for possession of Pseudoephedrine, and (3) sentence for manufacture of methamphetamine

HELD: Double jeopardy issue arises from convictions for multiple violations of single statute. Because Thompson’s conduct and intent to manufacture were unitary, his convictions for possession of two precursors with intent to manufacture methamphetamine subjected him to double jeopardy. 
Court of Appeals correctly reversed one conviction. 
Contrary to state’s argument, Schoonover did not explicitly or implicitly overturn identical sentencing doctrine in State v. Campbell, 279 Kan. 1 (2005). Language in Schoonover is clarified. 
Campbell controls this case. Thompson’s sentence for possession of pseudoephedrine with intent to manufacture is vacated and case is remanded for resentencing to a severity level 4 drug felony. State v. Cooper, 285 Kan. 964 (2008), decided after Thompson II, controls. 
Thompson’s convictions for manufacture of methamphetamine and possession of drug paraphernalia used to manufacture methamphetamine are not identical for sentencing purposes. 
Thompson’s severity level 1 drug felony sentence for this conviction is affirmed.

STATUTES: K.S.A. 2007 Supp. 65-4160, -4160(a), -4161; K.S.A. 20-3018(b), 65-4101 et seq., -4141(a), -4152(a)(2) and (3), -4159, -4159(a), -4159(b), -4161(a), -4162(a)(3), -7006(a); and K.S.A. 65-7006(a) (2002 Furse) 
STATE V. COOK – September 5, 2008

SALINE DISTRICT COURT – AFFIRMED
NO. 97,440

For full text of this opinion, go to http://www.kscourts.org/Cases-andOpinions/opinions/supct/2008/20080905/97440.htm.
FACTS: Cook convicted of premeditated first-degree murder, aggravated burglary, and criminal possession of firearm. 
On appeal, he claimed there was insufficient evidence to prove premeditation. 
He also claimed certain jury instructions should have been given even though he did not request them, claimed evidence of other crimes and bad acts was erroneously admitted, and claimed his sentences violated Apprendi. 

ISSUES: (1) Sufficiency of evidence of premeditation, (2) jury instructions - standard of review, (3) self-defense instruction, (4) unanimity instruction, (5) evidence of prior crimes and bad acts, and (6) grid box sentencing

HELD: Under facts, sufficient evidence supports jury’s finding of premeditation. 
All of Cook’s instruction complaints are viewed under clearly erroneous standard. If a defendant wants to embrace or adopt any instruction proposed by the state, the defendant must take affirmative action to request the district court to give that instruction on behalf of the defendant, or must object to the omission of the desired instruction the from the court’s final instructions to the jury. 

No factual or legal merit to Cook’s request for self-defense instruction, and no clear error in not instructing jury on lesser included offense instruction for voluntary manslaughter under alternative means under K.S.A. 21-3403(b). 

Because jury was instructed that a single offense of aggravated burglary may be committed by unauthorized entry or remaining within a residence, an alternative means case was presented. 
Under facts where state clearly relied exclusively on the “remained in” means, and Cook’s authority to enter the dwelling was not contested, no clear error demonstrated. Contemporaneous objection requirement not satisfied by post-trial motion challenging admission of evidence, thus Court declines to review issues that Cook used a stolen vehicle, or that Cook used drugs after the shooting. 
Issue raised for first time on appeal, that Cook threatened co-defendants with harm, is not considered. 
No clear error in trial court’s failure to give limiting instruction regarding evidence that Cook forged a check prior to the shooting. 
No Apprendi error in sentencing Cook to high numbers in the appropriate sentencing grid boxes for his on-grid felony convictions without submitting factors used to increase sentences to a jury for proof beyond a reasonable doubt.
STATUTES: K.S.A. 21-3211(a), -3211(b), -3212, -3214(1), -3401(a), -3403(b), -4701 et seq., -4704(e)(1), 22-3601(b)(1), 60-404, -455
STATE V. REED – August 29, 2008

WYANDOTTE DISTRICT COURT – AFFIRMED
NO. 97,507

For full text of this opinion, go to http://www.kscourts.org/Cases-and Opinions/opinions/ctapp/2008/20080829/97507.htm.
FACTS: Reed convicted of rape and aggravated indecent liberties with a child. On appeal he claimed 
(1) district court erred in allowing an expert witness to testify about why children may recant allegations of sexual abuse, 
(2) prosecutorial misconduct in stating that Reed refused to give formal statement to police, 
(3) statutory rape and aggravated indecent liberties statutes are unconstitutional, 
(4) cumulative error denied him a fair trial, and 
(5) use of Reed’s criminal history to enhance sentence violated Apprendi.
ISSUES: (1) Child victim recantation, (2) prosecutorial misconduct, (3) constitutionality of K.S.A. 21-3502(a) (2) and K.S.A. 21-3504(a) (1), (4) cumulative error, and (5) criminal history 

HELD: Based on State v. Oliver, 280 Kan. 681 (2005), and State v. McIntosh, 274 Kan. 939 (2002), expert witness’ testimony about why children may recant allegations of sexual abuse was admissible.
Under facts, prosecutor’s comment was close to but no violation of Doyle. Even if statement was improper, it did not amount to reversible error. 

K.S.A. 21-3502(a)(2) and K.S.A. 21-3504(a)(1) do not violate 14th Amendment Due Process Clause by prohibiting all unmarried adolescents from engaging in consensual intimate activity without regard to their maturity level. 
Legislature has legitimate goal of protecting children from adult sexual predators, and both statutes are rationally related to carrying out that goal. 

No merit to cumulative error and Apprendi claims. 

STATUTES: K.S.A. 21-3502(a)(2), -3502(b), -3504(a)(1), -3504(b), -3506(a)(1), 60-404
STATE V. JOHNSON – August 1, 2008

DOUGLAS DISTRICT COURT – AFFIRMED IN PART, DISMISSED IN PART, VACATED IN PART, AND REMANDED
NO. 96,681

For full text of this opinion, go to http://www.kscourts.org/Cases-andOpinions/opinions/supct/2008/20080801/96681.htm.
FACTS: Johnson convicted of four counts of attempted second-degree murder and sentenced to 122 months. He appealed, claiming:
(1) trial court abused its discretion by admitting testimony of state’s expert witness after witness violated discovery order that all interviews were to be recorded, 
(2) Johnson’s statements to officers were not free and voluntary given his intoxication and limited intellectual capacity, 
(3) introduction of witnesses’ statements prior to their testimony prejudiced Johnson’s right to fair trial, 
(4) consecutive sentences for longest presumptive sentences are unconstitutional after Cunningham v. California, 549 U.S. 270 (2007), and Apprendi, and 
(5) district court ordered Johnson to reimburse Board of Indigent’s Defense Services for attorney fees without considering Johnson’s ability to pay and the financial burden imposed. 
Appeal transferred to Supreme Court. 

ISSUES: (1) Violation of discovery order, (2) admission of confessions, (3) prior consistent statements of witnesses, (4) presumptive sentences and Cunningham, and (5) attorney fees 

HELD: If a witness violates a discovery order in a manner that does not implicate due process, an abuse of discretion standard governs appellate review of trial court’s decision to admit witness’ testimony rather than excluding testimony as sanction permitted by K.S.A. 22- 3212(g). 
Under facts of this case, no abuse of discretion to admit doctor’s expert opinion testimony regarding Johnson’s mental capacity. 

Cases examined where low intellect was only factor at issue in whether statement was knowing and voluntary. 
Under totality of circumstances, Johnson was functioning at sufficient level to understand his rights and consequences of waiving those rights. 
Trial court’s finding that statements were knowing and voluntary is supported by substantial competent evidence.
No error to deny motion to suppress and admit statements. 

Johnson did not preserve claim for appeal his allegation of prejudice in the admission of witnesses’ prior consistent statements.

Issue of first impression in Kansas. Apprendi to Cunningham line of cases is examined. A sentence to any term within the range stated in the Kansas sentencing guidelines presumptive grid block does not violate Cunningham or Apprendi.
Under K.S.A. 21-4721(c)(1), an appellate court has no jurisdiction to consider a challenge to a presumptive sentence, even if that sentence is to the highest term in a presumptive grid block. 

Because district court did not make specific findings as required by K.S.A. 22-4513 and State v. Robinson, 281 Kan. 538 (2006), attorney fee order is vacated and case is remanded for appropriate findings.

STATUTES: K.S.A. 2005 Supp. 22-4513; K.S.A. 21-4701 et seq., - 4703(q), -4704, -4704(e)(1), -4716(a), -4720(b)(4), -4721(c)(1), - 4721(d), 22-3212(g), -4513, 60-404, -456(b), -456(d) and K.S.A. 2000 Supp. 21-4716
STATE V. HAWKINS– July 25, 2008

SEDGWICK DISTRICT COURT – AFFIRMED IN PART, REVERSED IN PART, APPEAL DISMISSED IN PART, AND REMANDED
NO. 97,657

For full text of this opinion, go to http://www.kscourts.org/Cases-and Opinions/opinions/ctapp/2008/20080725/97657.htm.

FACTS: Hawkins convicted of aggravated assault, aggravated assault against a law enforcement officer, and criminal possession of a firearm. 
On appeal he claimed the district court gave an erroneous response to jury’s question regarding aggravated assault, and claimed multiplicity, insufficiency of the evidence, cumulative trial error, and sentencing error.

ISSUES: (1) Sufficiency of the evidence, (2) jury question, (3) multiplicity, (4) cumulative error, (5) and sentencing

HELD: Although there was conflicting evidence of the incident, there was sufficient evidence to find aggravated assault resulting from initial shot fired and of aggravated assault of law enforcement officer resulting from balance of Hawkins’ actions.

Under facts, where trial court responded to jury question on aggravated assault charge that “someone’s act must be intentional” and the intentional act “must have placed another in reasonable apprehension,” the court’s response seriously misstated the intent element required for aggravated assault and likely misled the jury. 
Hawkins’ conviction of aggravated assault is reversed and remanded for new trial on this charge. 
Multiplicity argument rejected because challenged convictions did not proceed from same conduct. No double jeopardy violation because convictions were not for same offense. No merit to cumulative error claim. 
Sentencing Apprendi claim is defeated by State v. Ivory, 273 Kan. 44 (2002). No jurisdiction to review Hawkins’ presumptive sentence. 
Challenge to constitutionality of a presumptive sentence must be brought in a 60-1507 motion. 
Because the sentence reversed was not the primary crime among multiple convictions, no resentencing on the affirmed convictions affirmed is necessary. 
DISSENT (Leben, J.): Does not agree with majority on single issue of whether district court must resentence the defendant after one of the underlying convictions has been reversed. 
District court imposed consecutive sentences. No way to know whether consecutive or concurrent sentences would have been imposed on fewer convictions. 
Remand for resentencing in a multiple conviction case is not precluded by K.S.A. 21-4720(b)(5) when crime other than the primary crime is reversed on appeal. 
District court should be required to resentence Hawkins once any retrial on the aggravated assault charge has been completed. 

STATUTES: K.S.A. 21-3408, -3410, -3411, -4704(f), -4720(b), -4720(b)(5), -4721(c)(1), 60-1507; and K.S.A. 2000 Supp. 21-3413, -3413(a)(2)

STATE V. PRITCHARD– May 30, 2008

RENO DISTRICT COURT– AFFIRMED IN PART AND REVERSED IN PART
NO. 97,165

For full text of this opinion, go to http://www.kscourts.org/Cases-and Opinions/opinions/ctapp/2008/20080530/97165.htm.
FACTS: Pritchard convicted on numerous drug charges. On appeal, he claimed the district court erred in denying Pritchard’s motion to suppress evidence discovered in search of Pritchard’s campsite claiming search warrant affidavit failed to set forth facts to support a finding of probable cause that Pritchard and others were manufacturing methamphetamine. 
Pritchard also claimed two of his drug possession charges were multiplicitous. 

ISSUES: (1) Probable cause for search warrant and (2) multiplicity

HELD: Under facts of case, information from various law enforcement officers corroborated information obtained from a confidential informant. All was used to support a finding of probable cause that was sufficient to justify the issuance of a search warrant. 

Under facts of case, Pritchard’s convictions for possession of drug paraphernalia with intent to manufacture a controlled substance and possession of drug paraphernalia with intent to use to package a controlled substance for sale are multiplicitous because they arose from the same conduct and one unit of prosecution and Pritchard could only be convicted on one of those counts.

STATUTES: K.S.A. 2007 Supp. 65-4101(n); and K.S.A. 21-4705(a), 65-4152, -4152(a)(3), 65-7006
STATE V. FARMER – February 1, 2008

MONTGOMERY DISTRICT COURT – AFFIRMED
NO. 91,466

For full text of this opinion, go to http://www.kscourts.org/Cases-and Opinions/opinions/supct/2008/20080201/91466.htm.

FACTS: Farmer convicted of first-degree felony murder, criminal discharge of a firearm at an occupied vehicle, aggravated burglary, aggravated battery, and aggravated assault. On appeal he claimed: 
(1) insufficient evidence supported his conviction of criminal discharge of a firearm at an occupied vehicle, thus that conviction and his related felony murder conviction cannot stand; 
(2) those two convictions are multiplicitous; 
(3) his confession was involuntary because police appealed to his religious beliefs; and 
(4) district court improperly determined criminal history score without having it proved to a jury.
ISSUES: (1) Criminal discharge of firearm at occupied vehicle, (2) multiplicity, (3) voluntariness of confession, and (4) criminal history score

HELD: No merit to State’s argument that Farmer cannot challenge sufficiency of the evidence for first time on appeal. Rejects Farmer’s argument that act of discharging a firearm at a person who happens to be in a vehicle is aggravated battery or aggravated assault, and that state pursued this as drive-by shooting to avoid application of merger rule. 
Evidence in this case supported Farmer’s felony conviction of criminal discharge of a firearm at an occupied vehicle.
Applying Schoonover multiplicity analysis, Farmer’s convictions of felony murder and criminal discharge of a firearm at an occupied vehicle are separate offenses for which cumulative punishments may be imposed. 

Under totality of circumstances, trial court correctly determined that Farmer’s confession was voluntary. State v. Cobb, 30 Kan.App.2d 544 (2002), and cases in other jurisdictions referencing religion, are compared. 

Criminal history claim defeated by State v. Ivory, 273 Kan. 44 (2002), and subsequent Kansas and U.S. Supreme Court cases.

CONCURRENCE AND DISSENT (Beier, J., joined by Johnson, J.): Agrees with majority on Farmer’s multiplicity, confession, and sentencing claims. Disagrees with majority on Farmer’s sufficiency of the evidence claim. Statute criminalizing the discharge of a firearm at an occupied vehicle was not intended to capture and cannot capture conduct punishable as a felony because it already fit the definition of aggravated assault or aggravated battery. 
No evidence that Farmer shot at the vehicle the victim happened to be sitting in rather than at the victim himself. 
Prosecutor could have pursued first degree premeditated murder or first degree felony murder based on aggravated battery. Because felony murder charge was based on the criminal discharge of a firearm into an occupied vehicle, both convictions should have been reversed.

STATUTES: K.S.A. 2006 Supp. 21-3436(a)(15), -3436(b)(4), -3436(b)(6), - 4219(b), 22-3602; K.S.A. 21-3401(b), 22-3601(b)(1)


STATE V. NGUYEN– December 14, 2007

SEDGWICK DISTRICT COURT – AFFIRMED
NO. 93,416

For full text of this opinion, go to http://www.kscourts.org/Cases-and Opinions/opinions/supct/2007/20071214/93416.htm.

FACTS: Nguyen prosecuted as an adult and convicted of felony murder and criminal discharge of firearm. On appeal he claimed: 
(1) prosecutorial misconduct in opening and closing statements, 
(2) district court conducting a preliminary hearing in conjunction with an adult certification hearing violated Nguyen’s constitutional rights, 
(3) district court’s failure to notify mother of hearing did not strictly comply with parental notification provision in K.S.A. 38-1636(c)(1)(later repealed), 
(4) insufficient evidence supported the adult certification; 
(5) his convictions were multiplicitous, 
(6) error to give Allen-type instruction, and 
(7) cumulative error denied him a fair trial.

ISSUES: (1) Prosecutorial misconduct, (2) combining preliminary hearing with adult certification, (3) parental Notification of Adult Certification, (4) evidence supporting certification, (5) multiplicity, (6) Allen-type instruction, (7) cumulative error

HELD: A prosecutor’s argument, which seeks to divert jury from the evidence, so as to obtain a conviction based upon sympathy for victim, is improper. Prosecutor’s comments in this case examined in detail, finding no reversible error under facts of case. 

At the time, K.S.A. 38-1636 (later repealed) authorized district court to follow the procedure utilized in this case with no violation of doctrine of unconstitutional conditions. 
Claim that rights to due process and self-incrimination were in conflict is not persuasive because same conflict would exist if hearing had been restricted to adult certification. 

No dispute that district court violated the parental notification provisions of the statute. However, where one parent appears at adult certification hearing, a failure to prove the other parent was served will not be reversible error unless juvenile can show the absence of the one parent prejudiced the juvenile’s ability to defend against the motion for adult certification. 

Sufficient evidence supported the adult certification, even without the statutory presumption for adult prosecution of offender committing offense while in possession of a firearm.
The claim of multiplicity based on single act of violence/merger analysis is defeated by State v. Schoonover, 281 Kan. 453 (2006). 
Under Kansas law convictions for criminal discharge of a firearm and felony murder are not multiplicitous. 

Consistent with State v. Anthony, 282 Kan. 201 (2006), there is no error when Allen-type instruction accompanies all of the rest of the instructions given before deliberations. 

Nguyen received a fundamentally fair trial. Cumulative error claim has no merit.

STATUTES: K.S.A. 2006 Supp. 21-3436(a)(15); K.S.A. 38-1636 sections (a)(2), (a)(2)(A), (c)(1), (e), and (g) (repealed L. 2006, ch. 169, sec. 140); and K.S.A. 60-261


STATE V. WHILLOCK – September 7, 2007

JEFFERSON DISTRICT COURT – REVERSED IN PART, SENTENCE VACATED, AND REMANDED
NO. 97,244

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2007/20070907/97244.htm
FACTS: Police stopped Whillock on report of intoxicated driver, and observed half-empty bottle and 6-year-old child in Whillock’s truck. 
Pursuant to plea agreement, Whillock entered no contest plea to third felony DUI, and dismissed charges of endangering a child and transporting an open container. Based on presence of the minor, district court sentenced Whillock to serve mandatory 30 days in addition to sentence imposed for third felony DUI, pursuant to K.S.A. 2006 Supp. 8-1567(h). 
Whillock appealed, claiming this 30-day enhancement violated Apprendi. Whillock also claimed trial court failed to consider Whillock’s ability to pay the ordered BIDS reimbursement, and erred in assessing $100 Board of Indigent Defense Services’ (BIDS) application fee in the journal entry without oral pronouncement at sentencing.

ISSUE: (1) Apprendi claim, (2) BIDS reimbursement for attorney fees, and (3) BIDS application fee

HELD: Consideration of the one-month enhancement in K.S.A. 2006 Supp. 8-1567(h) is issue of first impression for Kansas appellate courts. 
Statute is not unconstitutional on its face, but was unconstitutionally applied in this case where Whillock neither stipulated to presence of child under 14 years old in his vehicle, nor consented to the court finding such a fact. 
Because that fact was not proved to a jury beyond a reasonable doubt, Apprendi was violated when district court used that fact to increase Whillock’s sentence by 30 days under the statute. 
Whillock’s sentence is vacated and case is remanded for resentencing. 

Trial court did not explicitly consider factors listed in K.S.A. 2006 Supp. 22-4513 in ordering reimbursement of court-appointed attorney fees.
Order is vacated and remanded for compliance with State v. Robinson, 281 Kan. 538 (2006). 

BIDS application fee order is reversed. Record on appeal does not indicate Whillock was ever ordered or otherwise directed to pay BIDS application fee to clerk of the court, either when he applied for court-appointed counsel or up to time of sentencing. Improper for that fee to appear for first time in journal entry of sentencing.

STATUTES: K.S.A. 44-501 sections (a), (b), and (f), -508 sections (a) and (k); and K.S.A. 20- 3018(c), 44-501et seq., -504(a), 74-7003(i)
STATE V. GARCIA– October 26, 2007

SEDGWICK DISTRICT COURT – AFFIRMED IN PART, 
REVERSED IN PART, AND REMANDED
NO. 93,964

For full text of this opinion, go to http://www.kscourts.org/Cases-and Opinions/opinions/supct/2007/20071026/93964.htm.

FACTS: 2004 charges filed in “cold case” after DNA testing of cigarette butts at scene matched to Garcia. Garcia convicted of 1995 rape and felony murder, and acquitted on attempted rape charge. Garcia appealed, claiming: 
(1) rape conviction violated Ex Post Facto Clause because five year limitations period had expired prior to 2001 enactment of statute that extended period for discovery of identity through DNA evidence; 
(2) district court erred in allowing state to admit evidence of Garcia’s 1997 convictions of rape and aggravated criminal sodomy as proof of Garcia’s intent and identity; 
(3) insufficient evidence supported his conviction for felony murder; and 
(4) convictions were multiplicitous and violated double jeopardy.

ISSUES: (1) Ex Post Facto Clause, (2) admission of K.S.A. 60-455 evidence, (3) sufficiency of evidence, and (4) double jeopardy

HELD: Under facts, Ex Post Facto Clause issue is addressed despite not being raised below because consideration was necessary to serve ends of justice and prevent the denial of fundamental rights. 
Application of the amended K.S.A. 21-3106 in this case resurrects a previously time-barred prosecution and violates the Ex Post Facto Clause. Statute is not unconstitutional on its face, but may extend limitations period only for offenses not time barred at the effective date of the amendment. 
Garcia’s rape conviction is reversed.
Under facts of case, no error to admit evidence of Garcia’s prior crimes to prove identity under K.S.A. 60-455. Identity was material and disputed and detailed review of facts supports district court’s finding of similarity and it’s weighing of probative value and prejudice. 

Felony murder charge is not barred as matter of law after underlying rape charge was barred by Ex Post Facto Clause. 
Sufficient evidence supports Garcia’s conviction for felony murder based upon attempted rape. Felony murder conviction is affirmed. 

Double jeopardy claim is moot.

STATUTES: K.S.A. 21-3106, -3106 subsections (1), (4) and (7), -3401, -3401(b), -3501(1), -3502, 21-3604, 22–3208(4), 60-401, -407(f), -455; and K.S.A. 2001 Supp. 21-3106(4) and (7)(a)
STATE V. ELROD – September 14, 2007

WYANDOTTE DISTRICT COURT – AFFIRMED
NO. 96,146

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2007/20070914/96146.htm.

FACTS: Elrod was convicted of two counts of criminal sodomy and two counts of indecent liberties with a child involving his stepdaughter, D.T. 
The incidents happened over several years beginning when D.T. was 10 years old. Authorities became aware of the incidents when D.T. told a school administrator.

ISSUES: Sufficiency of the evidence, amended complaint, multiplicity, jury instructions, and cumulative error

HELD: Court rejected Elrod's claim that there was insufficient evidence to prove criminal sodomy because "blowing raspberries" on D.T.'s vaginal area does not constitute criminal sodomy. 
Court stated that K.S.A. 21-3501(2) only requires that there be oral contact with the female genitalia in order to satisfy the definition of sodomy; vaginal penetration is not required. 
Court stated it was perplexed by the State's decision to amend the information after the conclusion of the trial to include two counts of indecent liberties. 
Court held that the information in place at the time of the trial contained all the elements of the crime and the jury heard sufficient evidence to support convictions for indecent liberties with a child. 
Court rejected Elrod's claim of multiplicity and that he was convicted multiple times for conduct occurring on the same date. 
Court held that it was undisputed that Elrod's only defense was that the alleged abuse never happened and that given D.T.'s testimony regarding the repeated and ongoing nature of the abuse, there were many acts which could have served as the basis of Elrod's convictions. 
Court held it was error for the trial court to admit evidence of an incident that occurred in Missouri as evidence independent of K.S.A. 60-455. 
Court held the harmless error analysis was applicable because the trial court instructed the jury that it could consider the incident only "for the purpose of showing the relationship between the defendant and child, and the existence of a continuing course of conduct between the parties." Any error stemming from the trial court's failure to make a particularized inquiry into prejudice was harmless. 
Court held the jury instructions were not clearly erroneous when using the word "until" in the instruction "You must presume that he is not guilty until you are convinced from the evidence that he is guilty." 
However, Court stated that the use of the word "unless" is the better practice. 
Court found this was not a case where the cumulative error rule would apply.

STATUTES: K.S.A. 21-3501(2), -3505; and K.S.A. 60-455.
STATE V. GLYNN – September 14, 2007

SEDGWICK DISTRICT COURT – AFFIRMED
NO. 93,413

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2007/20070914/93413.htm.

FACTS: DNA evidence from cheek saliva swabs obtained with a warrant supported Glynn’s conviction in separate and prior home invasion case. State v. Glynn, Appeal No. 93124 (April 6, 2007) (unpublished opinion), pet. for review filed. 
Same DNA evidence used to identify and convict Glynn of aggravated kidnapping, rape, and aggravated sodomy in present case. Glynn appealed, claiming district court erred in denying motion to suppress the DNA evidence as unlawfully obtained and exceeding scope of the warrant, and as violating Glynn’s right to privacy. 
Glynn also claimed error in district court’s denial of motion for change of venue, claimed charges were multiplicious because they arose out of a single act of violence, and claimed insufficient evidence supported the convictions.

ISSUE: (1) Use of DNA profile in separate case, (2) search and seizure issues, (3) venue, (4) multiplicity, and (5) sufficiency of evidence

HELD: Issue of first impression in Kansas. District court correctly denied motion to suppress. Once law enforcement has lawfully obtained a material sample and DNA profile there from, a defendant has no additional constitutional protected privacy in that evidence and it may be used in the investigation of other crimes for identification purposes in the same manner as fingerprint evidence may be used without the requirement of obtaining an additional search warrant in the case under investigation. 

No merit to fruit of poisonous tree argument. 
Manner of obtaining saliva sample was not unreasonable and did not exceed scope of warrant.

No abuse of discretion to deny motion for change of venue.

Charges in case were not multiplicious under State v. Schoonover, 281 Kan. 453 (2006).

Substantial competent evidence supports all convictions in this case.

STATUTES: K.S.A. 2006 Supp. 21-2511; and K.S.A. 22-2502(a)
STATE V. WHILLOCK – September 7, 2007

JEFFERSON DISTRICT COURT – REVERSED IN PART, SENTENCE VACATED, AND REMANDED
NO. 97,244

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2007/20070907/97244.htm.
FACTS: Police stopped Whillock on report of intoxicated driver, and observed half-empty bottle and 6-year-old child in Whillock’s truck. Pursuant to plea agreement, Whillock entered no contest plea to third felony DUI, and dismissed charges of endangering a child and transporting an open container. 
Based on presence of the minor, district court sentenced Whillock to serve mandatory 30 days in addition to sentence imposed for third felony DUI, pursuant to K.S.A. 2006 Supp. 8-1567(h). 
Whillock appealed, claiming this 30-day enhancement violated Apprendi. 
Whillock also claimed trial court failed to consider Whillock’s ability to pay the ordered BIDS reimbursement, and erred in assessing $100 Board of Indigent Defense Services’ (BIDS) application fee in the journal entry without oral pronouncement at sentencing.

ISSUE: (1) Apprendi claim, (2) BIDS reimbursement for attorney fees, and (3) BIDS application fee

HELD: Consideration of the one-month enhancement in K.S.A. 2006 Supp. 8-1567(h) is issue of first impression for Kansas appellate courts. 
Statute is not unconstitutional on its face, but was unconstitutionally applied in this case where Whillock neither stipulated to presence of child under 14 years old in his vehicle, nor consented to the court finding such a fact. Because that fact was not proved to a jury beyond a reasonable doubt, Apprendi was violated when district court used that fact to increase Whillock’s sentence by 30 days under the statute.
Whillock’s sentence is vacated and case is remanded for resentencing. 

Trial court did not explicitly consider factors listed in K.S.A. 2006 Supp. 22-4513 in ordering reimbursement of court-appointed attorney fees. 
Order is vacated and remanded for compliance with State v. Robinson, 281 Kan. 538 (2006). 

BIDS application fee order is reversed. Record on appeal does not indicate Whillock was ever ordered or otherwise directed to pay BIDS application fee to clerk of the court, either when he applied for court-appointed counsel or up to time of sentencing. Improper for that fee to appear for first time in journal entry of sentencing.

STATUTES: K.S.A. 44-501 sections (a), (b), and (f), -508 sections (a) and (k); and K.S.A. 20- 3018(c), 44-501et seq., -504(a), 74-7003(i).
STATE V. HAMPTON – July 27, 2007

RILEY DISTRICT COURT – AFFIRMED
NO. 96,110

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2007/20070727/96110.htm.
FACTS: Eighteen-year-old M.S.O. met Hampton on an online internet chat room site. They agreed to met. She was nervous and asked two friends to follow her. M.S.O. and Hampton met in Manhattan and M.S.O. got into Hampton's car, but M.S.O.'s friends got lost when they tried to follow. When the discussion turned to matters of sex, M.S.O. decided to leave, but Hampton physically restrained her from leaving, locked the car door and raped her. 
Hampton told her to not resist or he would reach for a bag on the floor, inferring some sort of weapon was inside. Hampton was convicted of rape, aggravated kidnapping, and criminal threat. 

ISSUES: Prior crimes evidence and multiplicity

HELD: Court stated that whether Hampton restrained M.S.O. in his automobile with the intent to inflict personal injuries upon her in the form of rape was a disputed issue of material fact. 
Court held the testimony of C.A.W., that he was sexually assaulted by Hampton two weeks after the encounter with M.S.O., was relevant to prove M.S.O.'s intent. 
Court also held Hampton's convictions for rape and criminal threat were not multiplicitous as both crimes require different elements for proof the crime. 

STATUTES: K.S.A. 21-3420, -3421; K.S.A. 60-401, -445, -455

STATE V. HARRIS - July 13, 2007

WYANDOTTE DISTRICT COURT – AFFIRMED IN PART, 
REVERSED IN PART, REMANDED
NO. 95,723

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2007/20070713/95723.htm.

FACTS: Harris convicted of three counts of capital murder, one count of attempted first-degree murder, and one count of criminal possession of firearm. He claimed on appeal that: 
(1) capital-murder courts were multiplicitous, 
(2) district court’s judgment should be amended to reflect Harris’ innocence in the murder of one victim, and 
(3) his confession should have been suppressed as involuntary.

ISSUES: (1) Mulitiplicity under K.S.A. 21-3439(a)(6), (2) nunc pro tunc judgment, and (3) voluntariness of confession

HELD: Case presents classic “unit of prosecution” multiplicity issue. The allowable unit of prosecution for capital murder under that statute is the intentional and premeditated killing of more than one person. 
To avoid double jeopardy and federal and state constitutions in this case, Harris could be convicted and punished for only one count of capital murder under that statute. 
Convictions on two of the capital murder counts are vacated.
Because there is a valid capital conviction supported by the evidence on the remaining count, no retrial is required.

Nunc pro tunc journal entry to be entered to clarify that Harris had no role in the killing of a fourth victim.
 Confession was properly admitted. Under totality of circumstances, no evidence of a benefit promised by the interrogating officer.
 Harris’ free and independent will was not overborne. 

STATUTE: K.S.A. 21-3439, -3439(a) (1)-(7), -4204, -4219, 22-3201(e), -3208.
STATE V. CONWAY – June 8, 2007

SEDGWICK DISTRICT COURT – AFFIRMED
NO. 93,627

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2007/20070608/93627.htm.
FACTS: Conway convicted of first-degree felony murder based on criminal discharge of firearm and criminal discharge of a firearm at an occupied vehicle. On appeal he claimed: 
(1) prosecutorial misconduct during closing argument; 
(2) district court failed to provide limiting instruction concerning gang evidence; 
(3) district court failed to instruct that fatal shot must have come from outside the vehicle to support the underlying felony for felony murder; 
(4) charges were multiplicitous; and 
(5) cumulative error. 

ISSUES: (1) Prosecutorial misconduct, (2) limiting instruction for gang evidence, (3) jury instruction for criminal discharge of firearm, (4) multiplicity, and (5) cumulative error

HELD: Record does not support claim that prosecutor misstated facts in closing argument. Prosecutor’s statements were based on reasonable inferences regarding evidence presented at trial.

Merit to state’s argument that Conway is attempting to use jury instruction issue to circumvent failure to object at trial to the admission of evidence of gang membership. 
Under circumstances of case, evidence of gang affiliation indicating Conway as member of a gang was admissible to show motive for an otherwise inexplicable act. 
No error in trial court not providing limiting instruction sua sponte, and no real possibility the jury would have returned a different verdict had such an instruction been provided.

No error by trial court where instructions mirrored language in statute defining criminal discharge of a firearm at an occupied vehicle.

Felony murder and criminal discharge of a firearm are intended to be separate offenses for which there can be cumulative punishments. 
Double jeopardy does not attach to convictions under felony-murder statute, K.S.A. 21-3401(b), and felony criminal discharge of a firearm at an occupied vehicle, K.S.A. 2006 Supp. 21-4219(b), even if charges arise from the same conduct.

No merit to cumulative error claim.

STATUTES: K.S.A. 2006 Supp. 21-3414(3), -3436(a), -3436(a)(15), -3436(b), -4219(b); K.S.A. 21-3401(b), 60-404, -455

STATE V. DUMARS– April 6, 2007

SALINE DISTRICT COURT– REVERSED AND REMANDED
NO. 96,261

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2007/20070406/96261.htm.
FACTS: DuMars convicted on various drug offenses and charges of child endangerment, obstruction of official duty, and criminal use of a weapon. 
District court denied DuMars’ motion for mistrial and post-trial motions for acquittal and new trial. 
Court of Appeals reversed based on cumulative error which included prosecutorial misconduct, and remanded for new trial on charges of attempted manufacture of methamphetamine and possession of drug manufacturing paraphernalia. DuMars I, 33 Kan. App. 2d 735 (2005). 
On remand, district court found double jeopardy barred further prosecution on the drug charges and refused to allow retrial. State appealed, arguing district court had no authority to disregard mandate and dismiss the drug charges. 
DuMars claimed appeal was moot because any conviction on the drug charges would not advance a legitimate State interest where she had already served any sentence that might be imposed and any conviction on the drug charges will not affect her criminal history.

ISSUES: (1) Appellate mandate, (2) mootness, (3) double jeopardy, and (4) due process - fundamental fairness

HELD: District court was authorized to consider DuMars’ double jeopardy claim without violating the appellate court’s mandate. State v. Downey, 29 Kan. App. 2d 467 (2001), is distinguished.

State’s appeal is not moot. Even if particular convictions at issue do not affect collateral consequences imposed because of defendant’s other convictions, state has an interest in prosecuting a violation of the law and in redressing the victims of that violation, including members of society at large.

Double jeopardy does not bar retrial where a criminal defendant has obtained a reversal of a conviction on appeal on the basis of trial error, which includes prosecutorial misconduct. 
Even if present case were considered a retrial following mistrial, there is no double jeopardy bar under facts of case because no intentional goading of the defendant into requesting a mistrial. 
Kansas Supreme Court recently reached similar conclusion in State v. Morton, 283 Kan. __ (March 16, 2007).

Retrial of DuMars balances significant interests and does not rise to level of shocking or intolerable conduct. 
No violation of fundamental fairness component of due process in allowing state to retry the drug charges. 
District court’s dismissal of the charges was error. 
Reversed and remanded.

STATUTES: None
STATE V. MALM – April 6, 2007
DICKINSON DISTRICT COURT – AFFIRMED
NO. 95,403
For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2007/20070406/95403.htm.

FACTS: Malm convicted of conspiracy to manufacture methamphetamine and related drug charges. On appeal, he claimed trial court erred in denying motion to suppress evidence seized in traffic stop and in search of residence pursuant to search warrant. He also alleged prosecutorial misconduct, and claimed his convictions related to manufacture of methamphetamine and possession of drug manufacturing paraphernalia were multiplicitous. Regarding sentencing, he claimed error in classification of conspiracy to manufacture methamphetamine offense, and in use convictions in criminal history classification that were not proven to a jury.
ISSUES: (1) Suppression of evidence, (2) prosecutorial misconduct, (3) multiplicity, and (4) sentencing

HELD: No error in refusing to suppress evidence seized from van or residence. Under facts, officer’s stop of van was a seizure under Fourth Amendment, but there was reasonable suspicion to stop the van. State v. Schneider, 32 Kan. App. 2d 258 (2003), is compared and distinguished. There was insufficient nexus between Malm’s suspected criminal activity and his residence for magistrate judge to have a substantial basis to issue search warrant, but good faith exception in United States v. Leon, 468 U.S. 897 (1984), applies. Rationale in State v. Doile, 244 Kan. 493 (1989), is questioned and factually distinguished.
Under facts, prosecutor’s statements to judge did not violate Doyle v. Ohio, 426 U.S. 610 (1976). 
Officers had not yet taken Malm into custody or Mirandized him when he made statement about having counsel, thus his invocation of right to attorney was not protected by Fifth Amendment.

Manufacture of methamphetamine, K.S.A. 65-7006(a), and possession of drug manufacturing paraphernalia, K.S.A. 65-4152(a)(3), overlap but are not identical. No merit to multiplicity claim.

Under State v. Fanning, 281 Kan. 1176 (2006), and State v. Miles, 35 Kan.App.2d 211 (2005), no error in classifying conspiracy to manufacture methamphetamine as a drug severity level 1 offense rather than a drug severity level 4 offense. Apprendi claim is defeated by controlling Kansas cases.

DISSENT (Rulon, C.J.): Reliance on the Leon “good faith exception” is unnecessary because search warrant was supported by probable cause.

STATUTES: K.S.A. 21-3205(1), -3205(2), -3401(b), -3436.
STATE V. WALKER– March 23, 2007

SEDGWICK DISTRICT COURT – AFFIRMED
NO. 95,095

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2007/20070323/95095.htm.

FACTS: In drive-by shooting that killed 16 month old child, Walker convicted of first-degree felony murder and criminal discharge of firearm at occupied building. Conviction reversed based on trial court’s admission of statements Walker made to police after he had invoked right to counsel, 276 Kan. 939 (2003). Walker again convicted on retrial. He appealed, claiming 
(1) trial court should have suppressed all statements and evidence discovered as a result of police interrogation because statements were not voluntary and evidence was “fruit of poisonous tree,” 
(2) error to deny “motion to change judge,” 
(3) double jeopardy violation to sentence him for both felony murder and discharge of a firearm, 
(4) error to include juvenile adjudications in his criminal history, and 
(5) increased sentence for criminal discharge of a weapon was illegal and showed vindictiveness by judge.

ISSUES: (1) Motion to suppress, (2) change of judge, (3) double jeopardy in sentencing, (4) juvenile adjudication in criminal history, and (5) vindictive resentencing

HELD: Combined factors to be considered when determining voluntariness of a statement are stated and discussed against facts of case. 
Under totality of factors and circumstances of interrogation, Walker’s statement that he was driving the car was product of Walker’s free and independent will. 
No suppression of physical evidence discovered in car was required because trial court correctly found evidence would have ultimately or inevitably been discovered by lawful means. 

Procedure under K.S.A. 2006 Supp. 20-311d examined and applied. 
Nothing in record demonstrates trial court actually exhibited bias or prejudice at either of Walker’s trials. Ruling on motion to change judge did not create reversible error. 

Double jeopardy claim considered even though raised for first time on appeal.

Double jeopardy does not attach to convictions under felony murder statute and felony discharge of a firearm at an occupied dwelling, even if charges arise from same conduct. 
Walker’s sentences for these convictions are not multiplicitous and do not violate right against double jeopardy. 

Use of prior juvenile adjudications in a defendant’s criminal history is not unconstitutional. 
No new case law or argument presented to disturb this precedent. 

District court explained that felony murder was incorrectly calculated as the primary crime in first sentencing. This time, presumptive sentence for criminal discharge of firearm was greater because it was the base sentence. 
Any possible presumption of vindictiveness in sentencing was completely dissuaded by court’s clear and sound explanation. 

STATUTES: K.S.A. 2006 Supp. 20-311d, -311d(a)-(c), -311(c)(5), 21-3436(a), -3436(a)(15), -4219(b), -4704, -4720(b)(2) and (5); K.S.A. 21-3401(b), -4219, -4721(e), -4721(e)(1) and (3)

STATE V. MORTON– March 16, 2007

WYANDOTTE DISTRICT COURT – AFFIRMED
NO. 94,815

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2007/20070316/94815.htm.

FACTS: In direct appeal from conviction of first degree murder and aggravated robbery on retrial, Morton alleged 
(1) prosecutorial misconduct in first trial to provoke a mistrial barred a new trial on first-degree murder charge; 
(2) district court’s original ruling on motion in limine excluding certain expert testimony should have controlled issue on retrial; 
(3) State failed to prove premeditation beyond reasonable doubt.

ISSUES: (1) Prosecutorial misconduct, (2) prior ruling on motion in limine, and (3) sufficiency of evidence of premeditation

HELD: Under facts, double jeopardy does not prevent retrial. Oregon v. Kennedy, 456 U.S. 667 (1987), is discussed and found not applicable to facts of this case. 

Under facts, neither law of the case, mandate rule, nor protection against double jeopardy applied on remand to prevent district court from modifying its ruling on pretrial evidentiary matter not challenged or addressed on appeal. 
The court originally excluded this testimony to avoid prejudice of unfair surprise, and this reason no longer applied on retrial. 

Ample evidence supports the jury’s finding of premeditation. 

STATUTES: K.S.A. 21-3107, -3108, 60-2106(c), -456(b)
STATE V. ALLEN – March 16, 2007

SEDGWICK DISTRICT COURT – REVERSED, SENTENCE VACATED, REMANDED
COURT OF APPEALS – AFFIRMED
NO. 93,940

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2007/20070316/93940.htm.
FACTS: Allen convicted of aggravated indecent liberties with a child and sentenced as a “persistent sex offender” based on district court’s finding that Allen’s 1987 juvenile adjudication of aggravated incest qualified as a sexually motivated offense under K.S.A. 2004 Supp. 22- 3717(d)(2)(L). 
Court of Appeals reversed the enhanced sentence, finding subsection (L) was not a “catch-all” phrase to expand list of per se sexually violent crimes, 35 Kan.App.2d 466 (2006). It also summarily rejected Allen’s claim that the enhanced sentence was unconstitutional under Apprendi and Gould. 
Supreme Court granted Allen’s and State’s petitions for review. 

ISSUES: (1) K.S.A. 2004 Supp. 21-4704(j) and (2) Apprendi

HELD: Court of Appeals is affirmed for different reasons. To sentence Allen as a persistent sex offender, trial court had to make a determination beyond a reasonable doubt that Allen’s 1987 aggravated incest adjudication was sexually motivated. 
This finding of fact by the trial court exposed Allen to greater punishment than would have been authorized based upon his current conviction, which violated Apprendi and Gould. Sentence vacated and case remanded for resentencing. 

STATUTES: K.S.A. 2006 Supp. 22-3717(d)(2) subsections (B), (C), (J), (H); K.S.A. 2004 Supp. 21-4704(a), -4704(j)(1), -4704(j)(2), -4704(j)(2)(A)(i), 22-3717(d)(2) subsections (A)-(J) and (L); K.S.A. 21-3504; K.S.A. 2001 Supp. 22-3717(d)(1)(D)(ii); K.S.A. 2000 Supp. 21-4716; and K.S.A. 1997 Supp. 21-4704(j)(1), 22-3717(d)(2) subsections (B), (C), and (H)
STATE V. FISHER – March 16, 2007
POTTAWATOMIE DISTRICT COURT – AFFIRMED IN PART, SENTENCE VACATED, REMANDED FOR RESENTENCING 
COURT OF APPEALS – AFFIRMED
NO. 89,300
For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2007/20070316/89300.htm.
FACTS: Fisher convicted of drug charges related to the use and manufacture of methamphetamine. Fisher appealed, claiming 
(1) district court erred in failing to suppress evidence obtained pursuant to search warrant partially based upon contents of trash bag seized from Fisher’s rural property, 
(2) admission of hearsay evidence of witness not called to testify violated right of confrontation, and 
(3) convictions for possession of ephedrine and possession of paraphernalia for use in manufacture of methamphetamine are multiplicitous. In unpublished opinion, Court of Appeals affirmed the convictions and remanded for resentencing pursuant to State v. McAdam, 277 Kan. 136 (2004). Supreme Court granted Fisher’s petition for review.

ISSUES: (1) Suppression of evidence, (2) confrontation, (3) and multiplicity

HELD: Extensive discussion of question of curtilage, finding it to be a mixed question of fact and law. Under facts of case, trash bag was found within property’s curtilage, and Fisher maintained a reasonable expectation of privacy in the trash bag at its specific location. 
Law enforcement exceeded the scope of its lawful intrusion into the curtilage of the property, and State’s attempt to apply plain view doctrine to evidence observed during knock and talk procedure is disapproved. 
Although district court and Court of Appeals erred in upholding seizure of the trash bag, under totality of circumstances the magistrate’s issuance of search warrant was valid even without evidence of contents of trash bag. 
Thus for a different reason, district court correctly denied motion to suppress. 

District court did not err in finding Fisher forfeited right to confrontation and waived hearsay objections by opening door to otherwise inadmissible evidence from a nontestifying witness. 

Court of Appeals correctly found convictions were not multiplicitous and correctly remanded for resentencing under McAdam. 

CONCURRING (Davis, J., joined by McFarland, C.J., and Luckert, J.): Agrees search warrant was valid, but disagrees with majority’s reasoning. Plain view exception should have applied to officer’s seizure of the trash bag.

DISSENT (Allegrucci, J.): Agrees that district court erred in failing to suppress the warrantless seizure of the trash bag, but disagrees that there was sufficient substantive evidence absent the contents of the trash bag to support the issuance of a search warrant.

STATUTES: K.S.A. 2006 21 -3107(d)(2); K.S.A. 2001 Supp. 65-4152(a)(3), -4159(a), -7006(a); K.S.A. 60-2101(b), -4152(a)(3), -4159, -7006.
STATE V. FEWELL – March 2, 2007

SHAWNEE DISTRICT COURT – AFFIRMED
NO. 95,041

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2007/20070302/95041.htm.
FACTS: Trooper stopped car and smelled marijuana. Driver (Fewell) stepped out of car as trooper requested, and admitted that passenger had smoked marijuana. Trooper searched passenger and discovered marijuana and cash. Trooper then returned to Fewell and arrested Fewell based on evidence obtained in pat down search. District court denied motion to suppress this evidence, and jury convicted Fewell of possession of drugs and drug paraphernalia, criminal use of weapons, and speeding.
Fewell appealed, claiming trooper lacked probable cause for search, and that prosecutorial misconduct and cumulative error denied a fair trial. 
Fewell also claimed Apprendi error in prior convictions being included in criminal history score for sentencing.
ISSUES: (1) Probable cause for search, (2) prosecutorial misconduct, and (3) sentencing

HELD: District court properly denied motion to suppress. Under facts, where officer smells strong odor of burnt marijuana coming from inside of stopped auto; the driver admitted that his passenger had smoked marijuana in the car; and marijuana was found in possession of passenger, the officer had probable cause to search driver for possession of drugs. 
These facts, coupled with exigencies of being alone with two suspects and real possibility of loss of evidence, support the warrantless search. 
Holding in State v. MacDonald, 253 Kan. 320 (1993), is extended to facts of this case. 

No showing that prosecutor violated order in limine precluding mention of specific evidence, or that questioning about redacted video evidence substantially prejudiced the defendant. 
No error to support cumulative error claim.
 Apprendi claim is defeated by Kansas Supreme Court precedent in State v. Ivory, 273 Kan. 44 (2002).

DISSENT (Green, J.): Issue of probable cause to search driver of car was extremely close and difficult in this case, and should have been resolved against state as not satisfying substantial burden of proving search was lawful. 
Disagrees that MacDonald or State v. Thomas, 28 Kan.App.2d 70 (2001), are controlling or instructive. 
Kansas Supreme Court has not yet held that mere odor of marijuana emanating from a vehicle supports probable cause to search occupants of the vehicle. 

STATUTES: None
STATE V. SIMMONS – December 15, 2006
SEDGWICK DISTRICT COURT – AFFIRMED
COURT OF APPEALS – REVERSED
NO. 91,659
For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2006/20061215/91659.htm.
FACTS: Court of Appeals reversed Simmons’ convictions for aggravated kidnapping and aggravated robbery because trial judge failed to give accomplice instruction requested by Simmons. 
Additional claims that jury instruction on lesser-included offenses should have been given, and that crimes are multiplicitous, were not addressed.
Supreme Court accepted review.

ISSUES: (1) Jury instruction on accomplice testimony, (2) jury instruction on lesser included offenses, and (3) multiplicity

HELD: Kansas law makes clear that to be an accomplice witness; the person must testify and be involved in the commission of the crime with which the defendant is charged. 
No authority for Court of Appeals’ conclusion that accomplice liability might arise from failure to stop or report a crime, and nothing in Kansas case law suggests one can be held liable as an accomplice solely for receiving stolen cash. 
Under facts, witnesses were not accomplices and their testimony was substantially corroborated. 
No reversible error in trial court’s refusal to give accomplice witness instruction.
Evidence at trial clearly excluded lesser-included offenses where defense theory was that Simmons did not commit the crimes. 
No error in not instructing jury on lesser-included offenses.
Although the aggravated kidnapping and aggravated robbery offenses arose out of same conduct, same elements test in State v. Schoonover, 281 Kan. 453 (2006), is not met. Charges are not multiplicitous.

STATUTES: K.S.A. 22-3414(3) and K.S.A. 21-3205, -3302, -3302(b), -3420, -3420(b), -3421, 3426, -3427.
STATE V. SANCHEZ – October 27, 2006
SEDGWICK DISTRICT COURT – AFFIRMED
NO. 93,694
For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2006/20061027/93694.htm.

FACTS: Sanchez was convicted of first-degree felony murder and aggravated battery involving the death her 3-year-old son. Sanchez gave a series of explanations for the multiple abrasions and contusions her son had all over his body.

ISSUES: (1) Right to remain silent, (2) presenting a defense, (3) merger of offenses, (4) sentencing, and (5) cumulative error

HELD: Court affirmed Sanchez’s convictions. 
Court held there was no violation of her “right not be in interviewed” because it was defense counsel that elicited the testimony from the detective. The state did not cross-examine the detective about the statement or use the testimony in closing argument. 
Court stated that the state did not need nor did it use Sanchez’s silence to support the theory that she had fabricated her story after the arrest. 
Court held the trial court did not prevent Sanchez from presenting a defense because the other children’s behavior when they were admitted to the children’s home after the incident did not address whether Sanchez beat her son to death or not and Sanchez was able to present evidence for consideration that her 16-year-old son was actually the perpetrator of the abuse. 
Court held that because the aggravated battery inflicted upon the child was not as distinct as to not be an ingredient in his homicide, the aggravated battery cannot serve as an inherently dangerous felony for application of the felony murder rule. 
However, the Court held that even though the aggravated battery conviction merged, the child abuse conviction did not because the Legislature has determined that child abuse is an appropriate underlying felony for felony murder regardless of whether the act of child abuse is so distinct from the homicide as to not be an ingredient of the homicide. 
Regarding sentencing, the Court stated that the jury found Sanchez guilty of both child abuse and aggravated battery and because aggravated battery and child abuse are not multiplicitous, Sanchez’s sentence for aggravated battery and felony murder based on child abuse are not multiplicitous and do not violate her right against double jeopardy. 
Court stated that Sanchez failed to demonstrate any trial errors that prejudiced her right to a fair trial.

STATUTES: K.S.A. 2005 Supp. 21-3436(a)(7); K.S.A. 21-3401(b), -3414, -3609; K.S.A. 22- 3601(b)(1); and K.S.A. 60-401(b), -407(f).
STATE V. MOODY – October 27, 2006
SEDGWICK DISTRICT COURT – AFFIRMED IN PART, REVERSED IN PART, AND REMANDED WITH DIRECTIONS
COURT OF APPEALS – AFFIRMED IN PART AND REVERSED IN PART
NO. 92,248

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2006/20061027/92248.htm.
FACTS: Moody was charged in a complaint with driving under the influence (DUI) after having been previously convicted of DUI two or more times. Moody pled guilty. Just prior to the imposition of sentence, a third prior DUI conviction was added to Moody's criminal history. 
Moody acknowledged that she had three prior DUI convictions. Accordingly, the district court judge then sentenced Moody as a fourth-time DUI offender. Moody appealed her sentence as a fourth-time DUI offender to the Court of Appeals. 
Rejecting a prior Court of Appeals panel’s jurisdictional analysis of the sentencing question, the Court of Appeals panel applied a due process analysis, found that due process had been afforded, and affirmed.

ISSUES: (1) DUI, (2) jurisdiction and, (3) Board of Indigent Defense Service (BIDS) fees

HELD: Court affirmed in part and reversed in part. 
Court held that because prior DUI convictions are not elements of the offense of DUI, prosecution of a complaint, which fails to indicate each prior offense is not jurisdictionally barred, but a defendant is entitled to due process of notice in the information or complaint of the severity level of the DUI offense being charged. 
Court found that where a defendant with three prior DUI convictions receives notice in the complaint of the severity level of the DUI offense charged, is informed at the plea hearing of the maximum penalty for a fourth DUI offense, and prior to imposition of the statutory sentence admits she had three prior convictions, the defendant has been afforded due process and is appropriately sentenced as a fourth-time DUI offender, although the complaint alleged only “two or more” prior offenses. 
Court reversed and remanded the fees issue because a sentencing judge assessing fees to reimburse BIDS must consider on the record at the time of assessment the financial resources of the defendant and the nature of the burden that the payment of fees will impose.

DISSENT: Justice Luckert indicated she would not reach the due process violation, but would conclude that Moody abandoned this issue when seeking review of the Court of Appeals decision. However, J. Luckert adopted a different analysis on the due process issue if addressed.

STATUTES: K.S.A. 8-1567(g); K.S.A. 22-3201 and K.S.A. 2005 Supp. 22-3210(a)(2), -4513.
STATE V. GOMEZ – September 29, 2006
SEDGWICK DISTRICT COURT – AFFIRMED IN PART, REVERSED IN PART, SENTENCE VACATED, AND REMANDED WITH DIRECTIONS
NO. 93,591

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2006/20060929/93591.htm.

FACTS: Gomez drove Gauna to a prearranged fight with Justin Kutilek at a parking lot in Wichita. Kutilek was seeing Gauna's ex-girlfriend. Kutilek drove to the fight with the ex-girlfriend as a passenger. Kutilek's roommate, Morrison, arrived separately. At some point during the altercation, Gomez drew a handgun, pointed it toward Kutilek and began running towards him. 
Kutilek, in fear of being shot, ran to his vehicle. As Kutilek drove away, Gomez fired seven shots striking the vehicle. Gomez grazed Kutilek's scalp and the ex-girlfriend felt a bullet pass below her legs. Gomez approached Morrison, pointed the handgun in his face and threatened him. 
Morrison said he did not want any trouble and then Gomez returned to his vehicle and drove away. 
The jury convicted Gomez of two counts of aggravated assault, a lesser-included criminal discharge of a firearm based on Kutilek suffering bodily harm, but not great bodily harm, and criminal discharge of a firearm related to the girlfriend.

ISSUES: Multiplicity of criminal discharge of a firearm at a vehicle occupied by more than one person. Did the trial court error in giving a dead-locked jury instruction before the jury started its deliberations?

HELD: Court affirmed in part, reversed in part, vacated the sentence, and remanded with directions. 
Court held that the number of persons occupying a vehicle or building at the time of the firearm's discharge is not determinative of the unit of prosecution. Accordingly, the court held that Gomez's two convictions for criminal discharge of a firearm are multiplicitous and violate the double jeopardy clause and the Kansas Bill of Rights. 
However, court held that Gomez's convictions of aggravated assault and criminal discharge of a firearm at an occupied vehicle were not multiplicitous. 
Court held that although the jury instructions contained an inaccurate statement of law, the court stated the jury could not have been mislead by the instructions or coerced into rendering a verdict. 
Court reversed the criminal discharge of a firearm at an occupied vehicle related to the ex-girlfriend and vacated that sentence. The remaining convictions were affirmed. 

STATUTES: K.S.A. 21-3107(2), -3408, -3410(a); K.S.A. 2005 Supp. 21-4219(b).
STATE V. SMITH – September 15, 2006
SEDGWICK DISTRICT COURT – AFFIRMED IN PART, REVERSED IN PART, SENTENCE VACATED IN PART, AND REMANDED
NO. 94,758
For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2006/20060915/94758.htm.

FACTS: Smith convicted of aggravated burglary and robbery. On appeal he claimed 
(1) convictions were multiplicitous, because they were based on same physical act of force; 
(2) insufficient evidence that he entered or remained in victim’s residence without authority; 
(3) fair trial denied when state failed to elect in aggravated burglary jury instruction whether he “entered into” or “remained” in victim’s residence without authority; 
(4) prosecutorial error in closing argument warranted a new trial; 
(5) error to require reimbursement to Board of Indigents’ Defense Service (BIDS) without considering ability to pay, financial burden of payment, and validity of fee; and 
(6) use of prior conviction to increase his sentence violated Apprendi v. NJ, 530 U.S. 366 (2000).

ISSUES: (1) Multiplicity, (2) sufficiency of evidence, (3) jury instruction, (4) prosecutorial error, (5) BIDS reimbursement, and (6) sentencing

HELD: Single act of violence test no longer applicable to multiplicity analysis. Under same- elements test in State v. Schoonover, 281 Kan. 453 (2006), Smith’s convictions were not multiplicitous.
 Under State v. Maxwell, 234 Kan. 393 (1983), sufficient evidence that Smith “entered into” victim’s residence without authority. 

This is an alternative means case. Although state concedes the “remaining within” alternative was not supported by the evidence, pursuant to State v. Dixon, 279 Kan. 563 (2005), evidence for alternative means of “entering into” was sufficient to support the conviction. 

Prosecutor’s misstatement to jury that Smith’s entry was authorized was not cured by jury instructions, and jury was likely confused about proper law to apply. 
Smith entitled to new trial on aggravated burglary conviction. 

Trial court never considered Smith’s financial resources or the nature of burden that payment of fees would impose. 
Pursuant to State v. Robinson, 281 Kan. 538 (2006), case is remanded for resentencing in compliance with K.S.A. 2005 Supp. 22-4513. 

Apprendi claim is defeated by State v. Ivory, 273 Kan. 44 (2002).
 STATUTES: K.S.A. 2005 Supp. 21-3107, 22-4513 and K.S.A. 21-3426, -3715, -3716.
STATE V. EDWARDS – June 16, 2006
SEDGWICK DISTRICT COURT – AFFIRMED
NO. 94,268
For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2006/20060616/94268.htm.

FACTS: After filing 12 unsuccessful post-conviction motions and original actions generally seeking reduction of aggravated kidnapping convictions to simple kidnapping, Edwards filed motion to correct illegal sentence claiming aggravated kidnapping convictions and sentences were multiplicitous, thus district court lacked jurisdiction to impose sentence for Edwards’ aggravated kidnapping convictions. 
District court summarily dismissed the action as an abuse of remedy and improper use of K.S.A. 22-3504(1). Edwards appealed.

ISSUES: (1) Multiplicity sentencing claim and (2) summary dismissal of motion to correct illegal sentence

HELD: Claim that sentences are multiplicitous is not a claim that the sentences were imposed by a court without jurisdiction as is necessary to come within narrow definition of illegal sentence under K.S.A. 22-3504(1). 

No abuse of discretion by district court’s preliminary examination and conclusion that the grounds asserted in the motion did not fit within limited, narrow definition of “illegal sentence.” 

STATUTES: K.S.A. 22-3504(1), -3601(b)(1).
STATE V. PHAM – June 16, 2006
FINNEY DISTRICT COURT– AFFIRMED IN PART AND REVERSED IN PART
NO. 90,848

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2006/20060616/90848.htm.
FACTS: For actions against family in their home where each was tied up, one was shot and killed, and jewelry was stolen, Pham convicted of first-degree felony murder, aggravated kidnapping, five counts of kidnapping, six counts of aggravated robbery, aggravated burglary, conspiracy to commit kidnapping, and conspiracy to commit aggravated burglary. Pham appealed, claiming: 
(1) error to strike two Hispanic venirepersons on basis of race, 
(2) error to admit statements Pham made to police without an interpreter, 
(3) error to admit photographs from store surveillance camera without proper foundation, 
(4) six counts of aggravated robbery were multiplicitous, 
(5) two conspiracy charges were multiplicitous, 
(6) aggravated kidnapping and felony murder convictions were multiplicitous, 
(7) error not to instruct jury on attempt aggravated kidnapping and attempted kidnapping, and 
(8) consecutive sentences of life plus 1,036 months were excessive. 
Co-conspirator’s appeal at State v. Nguyen, 281 Kan. (2006).

ISSUES: (1) Batson challenge, (2) statements without interpreter, (3) foundation for photographs, (4) aggravated robbery, (5) conspiracy, (6) aggravated kidnapping and felony murder, (7) jury instructions, and (8) sentence

HELD: Although Pham made prima facie showing that two Hispanic venirepersons were struck on basis of race, no abuse of discretion by district court in determining that state’s strikes were constitutionally permissible where one venireperson failed to answer any questions, and second was uncomfortable with her ability to explain her opinions to others in English. 

Under totality of circumstances, including absence of interpreter, Pham’s statements were freely and voluntarily made with full knowledge of Miranda rights. 

No Kansas case directly on point. Guided by State v. Suing, 210 Kan. 363 (1972). Under circumstances, officer’s testimony was sufficient foundation to show photographs were accurate reproductions of video stills, and assistant store manager’s testimony was sufficient foundation to show videotape accurately depicted the store. Also, any error was harmless. 

Under facts, because only one person was relieved of items of property belonging to different persons, there was only one victim. 
Multiplicitous to convict of more than one count of aggravated robbery. Sufficient evidence of aggravated robbery where actions of one robber can be used to prove elements of the crime against the other, and state did not have to find stolen items to prove they were stolen. 
Five counts of aggravated robbery are reversed, and case remanded for resentencing. 

Two conspiracy convictions are multiplicitous because only a single continuing conspiracy to rob family in their home. 
Conviction of conspiracy to commit kidnapping is reversed. 
Case remanded for resentencing on remaining conspiracy conviction. 

Convictions of aggravated kidnapping and felony murder based upon underlying felony of aggravated burglary are not multiplicitous. 

No error to deny instruction on lesser-included offenses to aggravated kidnapping and kidnapping. 
Under Kansas law, a victim’s escape does not mean the act of kidnapping was not committed.
Maximum consecutive sentences imposed were no departure from the presumptive sentences. 

STATUTES: K.S.A. 2005 Supp. 21-3436; K.S.A. 21-3302, -3420, -3421, -3426, -3427, -3716, -4721(e)(1), 22-3601(b), 60-261, 75-4351(e).
STATE V. POTTS – June 9, 2006
SEDGWICK DISTRICT COURT – AFFIRMED
COURT OF APPEALS – AFFIRMED IN PART AND REVERSED IN PART
NO. 92,018
For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2006/20060609/92018.htm.
FACTS: Potts convicted of rape, aggravated criminal sodomy, criminal threat, and domestic battery. 
Court of Appeals reversed the criminal threat conviction, holding it was multiplicitous with rape or aggravated sodomy convictions, and rejected Potts’ claim that one domestic battery conviction was multiplicitous with rape or aggravated criminal sodomy. 34 Kan. App. 2d 329 (2005). 
Review granted on issues of multiplicity in state’s and Potts’ petitions for review.

ISSUES: Multiplicity and double jeopardy

HELD: Under facts and applying same elements test, neither criminal threat conviction nor domestic battery conviction were multiplicitous with rape or aggravated criminal sodomy convictions, and neither constituted a double jeopardy violation. 
Fact-based multiplicity analysis used by Court of Appeals was overturned in State v. Patten, 280 Kan. 385 (2005), and multiplicity/double jeopardy analysis in State v. Schoonover, 281 Kan. (2006), applies. 
Reversal of criminal threat conviction is reversed and that conviction is affirmed. Although its reasoning was not correct, 
Court of Appeals’ conclusion that domestic battery conviction was not multiplicitous with rape or aggravated criminal sodomy convictions is affirmed.

STATUTES: K.S.A. 2005 Supp. 21-3412(a)(1), -3419(a)(1), -3502(a)(1)(A) and K.S.A. 20-3018(b), -3506(a)(3)(A).
STATE V. BLANCHETTE – May 19, 2006
SEDGWICK DISTRICT COURT – AFFIRMED IN PART, REVERSED IN PART, AND REMANDED 
NO. 93,962
For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2006/20060519/93962.htm.
FACTS: Blanchette convicted on alternative charges of rape and aggravated indecent liberties with a child. Child victim testified by closed-circuit television pursuant to K.S.A. 22-3434. 
On appeal, Blanchette claimed statute was unconstitutional after Crawford v. Washington, 541 U.S. 36 (2004), state failed to demonstrate closed-circuit testimony was necessary, and trial court erred in overruling Blanchette’s motion to have child victim interviewed by psychologist. 
Blanchette also claimed his alternative convictions were multiplicitous, claimed trial court erred in admitting photographs of hymen injury into evidence, and claimed fair trial denied by prosecutorial misconduct and cumulative error.

ISSUES: (1) Constitutionality of K.S.A. 22-3434, (2) application of K.S.A. 22-3434, (3) motion for independent psychologist, (4) multiplicitous convictions, (5) admission of photographs, (7) prosecutorial misconduct, and (8) cumulative error

HELD: Extensive facts are detailed in the opinion. Crawford is limited to testimonial hearsay where the defendant is denied an opportunity to cross-examine the witness. Crawford does not affect the constitutionality of K.S.A. 22-3434, which allows a child victim to testify by closed-circuit television under certain strict conditions and such testimony is subject to cross-examination in full view of defendant and the jury. 
Statute satisfies right of confrontation under federal and state constitutions.
No error in admitting child victim’s closed-circuit television testimony pursuant to K.S.A. 22-3434. Trial court made sufficient findings required by statute and case law to permit admission of child victim’s testimony.

Under facts, no abuse of discretion in denying motion for independent psychologist.

State concedes the convictions on alterative counts are multiplicitous. Aggravated indecent liberties with a child conviction are reversed.

Photographs admitted at trial were relevant and corroborated medical testimony. No abuse of discretion in admitting this evidence.

No merit to allegations of prosecutorial misconduct. Any harm resulting from prosecutor’s alleged misstatement of law about jury’s consideration of evidence for alternative charges was cured by reversal of the indecent liberties conviction.

No cumulative error sufficient to deny Blanchette a fair trial.

STATUTES: K.S.A. 22-3434, -3434(b).
STATE V. NGUYEN – May 5, 2006
FINNEY DISTRICT COURT – AFFIRMED 
NO. 91,350
For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2006/20060505/91350.htm.

FACTS: Nguyen convicted of first-degree felony murder, aggravated kidnapping, kidnapping, aggravated burglary, conspiracy to commit kidnapping, and conspiracy to commit aggravated burglary. On appeal, Nguyen claimed: 
(1) district court erred in admitting statements from a co-conspirator; 
(2) Nguyen’s statements should have been suppressed because interpreter was not qualified, Miranda warnings should have been re-administered, and Nguyen’s statements to transporting officer were coerced; 
(3) photos of shooting victim should not have been admitted; 
(4) felony murder and aggravated kidnapping convictions were multiplicitous; and 
(5) rights of confrontation were violated by the admission of his own statements.

ISSUES: (1) Confrontation, (2) motion to suppress, (3) admission of photographs, (4) multiplicity, and (5) confrontation

HELD: Crawford v. Washington, 541 U.S. 36 (2004), applies retroactively to this case. Admission of co-conspirator’s statements violated Nguyen’s right of confrontation. 
This evidence should have been excluded, but error was harmless in this case. 
Harmless error standard to be applied is discussed.
Substantial competent-evidence supports trial court’s finding that interpreter was qualified. Under facts, Miranda warnings did not need to be re-administered, and Nguyen’s statements to transporting officer were knowing and voluntary.

No abuse of discretion in admitting photos used to identify the victim and to help explain cause of death.
Analysis in State v. Schoonover, 281 Kan.  (April 28, 2006), controls. Nguyen may be punished cumulatively for felony murder and aggravated kidnapping. 
These convictions are not multiplicitous.
Confrontation issue, based on Crawford, was rejected in State v. Torres, 280 Kan. 309 (2005).

STATUTES: K.S.A. 2002 Supp. 21-3436(a)(2); and K.S.A. 21-3436, 22-3601(b)(1), 60-261, -460, -460(i)(2), 75-4351(e), -4353.
STATE V. MOODY – April 28, 2006
SEWARD DISTRICT COURT – AFFIRMED 
NO. 93,084
For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2006/20060428/93084.htm.

FACTS: Moody was convicted of attempted first-degree murder, conspiracy to commit first- degree murder, aggravated intimidation of a witness, and conspiracy to commit aggravated intimidation of a witness for his involvement in driving Travis Kohn three times to Liberal with the intent of Kohn killing Eric Pike. On the last trip, Kohn shot a gun at Pike, but it misfired. 
The district court sentenced Moody to 155 months’ incarceration and concurrent sentences on the remaining crimes. 

ISSUES: Was the evidence sufficient to support Moody’s conviction? Did Moody receive ineffective assistance of counsel? Are Moody’s convictions for conspiracy to commit first-degree murder and conspiracy to commit aggravated intimidation of a witness multiplicitous? Are Moody’s convictions for attempted first-degree murder and aggravated intimidation of a witness multiplicitous?

HELD: Court affirmed. Court held the evidence, when viewed in the light most favorable to the state, was sufficient for a rational fact-finder to have found Moody guilty of all charges beyond a reasonable doubt. 
Court held the performance of Moody’s trial counsel was not deficient: 
(1) in failing to impeach Kohn’s trial testimony with a previously videotaped statement given to a detective; 
(2) in failing to object to hearsay evidence during a co-conspirator’s testimony; 
(3) in failing to interview or subpoena Isaac Rodriguez who could have testified on Moody’s behalf by corroborating Moody’s assertion that he had no knowledge of the attempt to murder Pike; 
(4) in failing to call an expert witness to discuss the effects of drug use on memory; and 
(5) in failing to submit Moody’s interview as rebuttal evidence that would have revealed that a statement by the prosecutor during cross-examination of Moody was false. 
Under the Patten strict elements test, the court found none of Moody’s convictions were multiplicitous. 

CONCURRENCE/DISSENT: J. Malone concurred and dissented. J. Malone concurred in the sufficiency result and the effective assistance of counsel result. However, J. Malone agreed with Moody on both multiplicity claims finding that Moody’s conviction for conspiracy to commit aggravated intimidation of a witness and aggravated intimidation of a witness should be reversed. 

STATUTES: K.S.A. 21-3205(1), -3301, -3302, -3401, -3833; K.S.A. 2005 Supp. 21-3107; and K.S.A. 60-456, -460(g), (i)(2), -463.
 STATE V. UNRUH – April 28, 2006
MCPHERSON DISTRICT COURT – AFFIRMED; COURT OF APPEALS – AFFIRMED IN PART, REVERSED IN PART 
NO. 90,498
For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2006/20060428/90498.htm.

FACTS: Unruh convicted on drug charges arising from inventory search of van. While direct appeal was pending, 
Court of Appeals granted motion for remand for resentencing in accord with State v. McAdam, 277 Kan. 136 (2004). Trial court modified sentence for manufacture of methamphetamine and possession of ephedrine, refused to impose sentence on possession of drug paraphernalia because it was multiplicitous with possession of ephedrine conviction, and reimposed same sentence on all other convictions. In unpublished opinion, 
Court of Appeals ruled the trial court exceeded the appellate mandate when it vacated the conviction for possession of drug paraphernalia. Unruh’s petition for review was granted. 
Unruh claims Court of Appeals lacked jurisdiction to review resentencing from which State filed no appeal or cross appeal. 
Also claims State failed to elect which act it relied upon for his convictions; multiplicitous charges violated Double Jeopardy Clause; trial court failed to instruct jury on possession of drug paraphernalia with intent to manufacture and possession of methamphetamine as lesser included offenses of manufacture of methamphetamine; and insufficient evidence supported drug tax stamp conviction.

ISSUES: (1) Resentencing on remand, (2) multiple acts, (3) double jeopardy, (4) lesser included offenses, and (5) drug tax stamp conviction

HELD: Where State filed no appeal from resentencing, Court of Appeals lacked jurisdiction to consider any issues arising from that resentencing. 
Court of Appeals’ decision to remand to district court for reinstatement of conviction and sentence for possession of drug paraphernalia is reversed.
 Each conviction examined, finding multiple items of evidence but no multiple acts. Although jury instruction improperly defined drug paraphernalia to include items used for “storing or containing” a controlled substance, no reversible error under facts. 
Trial courts are cautioned of need to carefully tailor PIK Crim. 3rd 67.18-B, which defines drug paraphernalia. 

Same elements test in Schoonover, decided this date, applies. No double jeopardy violation. 
As in Schoonover, possession of drug paraphernalia with intent to manufacture, and possession of methamphetamine, are not lesser-included offenses of manufacture of methamphetamine.
 Sufficient evidence supports drug tax stamp conviction because Unruh had sufficient access to and control over methamphetamine found in van to permit immediate affixing of drug tax stamps. 
While PIK Crim. 3d 67.13-D instruction would have been advisable, jury could not have been misled by instructions given. 

STATUTES: K.S.A. 2005 Supp. 21-3107(2); and K.S.A. 22-3403(1), -3421, 65-4152(a)(2)-(3), - 4152(b), -4251(c), 79-5204(c)-(d).
STATE V. SCHOONOVER – April 28, 2006
MCPHERSON DISTRICT COURT – AFFIRMED AND COURT OF APPEALS – AFFIRMED 
NO. 90,360
For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2006/20060428/90360.htm.

FACTS: Schoonover convicted on seven counts arising from manufacture and possession of methamphetamine. 
Court of Appeals affirmed in unpublished opinion. Schoonover’s petition for review granted on issues relating to multiplicity, lesser included offenses, double jeopardy, multiple acts, and search and seizure. 
Also as issue of first impression, whether a defendant can be guilty of possession of a controlled substance without the appropriate drug tax stamp if he did not have actual possession for sufficient period of time to obtain and affix stamps. 

ISSUES: (1) Double jeopardy/multiplicity, (2) lesser-included offenses, (3) multiple acts/unanimity, (5) drug tax stamps/opportunity to affix/drug tax stamp instruction, and (6) search warrant and search

HELD: Extensive review of double jeopardy clauses in state and federal constitutions, and of developing cases. Test to determine whether charges under different statutes are multiplicitous is whether each offense requires proof of an element not necessary to prove the other offenses. If so, the charges stemming from a single act are not multiplicitous. 
This same-elements test will determine whether Kansas double jeopardy clause violated when a defendant is charged with violations of multiple statues arising from same course of conduct. 
Single act of violence/merger analysis will no longer be applied to analyze double jeopardy or multiplicity issues. Language to that effect in previous cases is disapproved. 
Applying same-elements test to Schoonover’s convictions, no multiplicitous offenses or double jeopardy violations are found. 

Possession of drug paraphernalia with intent to manufacture and possession of methamphetamine are not lesser-included offenses of manufacture of methamphetamine. 

State alleged that defendant possessed all the drug paraphernalia found in his vehicle, thus no need for State to specify which particular piece of paraphernalia it was relying upon and no need for trial court to give unanimity instruction. 

Conflict between State v. Edwards, 27 Kan. App. 2d 754 (2000), and State v. Alvarez, 29 Kan. App. 2d 368 (2001)/State v. Curry, 29 Kan. App. 2d 392 (2001), is addressed, finding Alvarez/Curry persuasive. 
Under facts, sufficient evidence to support Schoonover’s drug tax stamp convictions, and no error in failing to instruct jury re. opportunity to affix stamps.
Omissions in affidavit were not material, and warrantless search or search incident to an arrest would have been justified under facts. 
Substantial competent evidence supports trial court’s finding that magistrate was neutral and detached. Search of defendant’s duffle bag in car did not exceed scope of the warrant.

STATUTES: K.S.A. 2005 Supp. 21-3107, -3107(b), -3107(2), -3107(2)(b), -3436; K.S.A. 2001 Supp. 21-3107(2)(b); K.S.A. 2000 Supp. 21-3107(2)(b); and K.S.A. 21-3107, -3107(2)(b), -3436, 65- 4101(e), -4107(d)(3), -4152(a)(3) and (4), -4159m -4160, -7006(a), 79-5201(b), -5202, -5204(c) and (d)
STATE V. ESCALANTE – March 31, 2006
SHAWNEE DISTRICT COURT – AFFIRMED 
NO. 93,256
For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2006/20060331/93256.htm.

FACTS: Escalante's wife Nancy brought some clothes to the hotel where Escalante was staying.
Escalante got into the car with Nancy as she was leaving claiming he needed a ride to the grocery store. As they approached the grocery store, Escalante told Nancy to keep driving to the country and he flashed a small kitchen or paring knife in his hand. Nancy drove into the Kmart parking lot and tried to get out of the car. 
Escalante pulled her back into the car and repeatedly stabbed her. Nancy escaped and was treated for minor cuts and released. Escalante was charged with aggravated kidnapping, aggravated battery, criminal threat and aggravated assault. 
A jury convicted Escalante of a lesser count of attempted aggravated kidnapping and then all the remaining charges. 
The trial court acquitted Escalante of the criminal threat and aggravated assault charges finding they merged into the aggravated battery conviction.

ISSUES: Are Escalante's convictions for attempted aggravated kidnapping and aggravated battery multiplicitous? 
Did the trial court err in not giving a unanimity jury instruction?
Was Escalante's criminal history correct?

HELD: Court affirmed. Court held that Escalante's case did not present a situation of a single act of violence. The events clearly consisted of a continuous incident, but not multiplicitous as a single act of violence. 
Court found that due to the elements of aggravated kidnapping as charged in the case, had that crime been successfully completed, the aggravated battery would have merged with the aggravated kidnapping. However, here there was only an attempt, which did not require a completed aggravated battery, so the two crimes are not merged. 
Court also held that the trial court did not err not giving a unanimity jury instruction. Court found this case was not one of multiple acts. 
Court held there was no possibility of jury confusion; because it was made clear what overt acts were charged and which supporting evidence that the state was relying upon in establishing each charge. Last, 
Court held all issues regarding Escalante's sentence were rendered moot because of his death.

DISSENT/CONCURRENCE: Judge Malone concurred with the majority on all issues except for a dissent on the conclusion that Escalante's conviction for aggravated battery did not merge with the conviction for attempted aggravated kidnapping. Judge Malone found the charges were multiplicitous.

STATUTE: K.S.A. 2005 Supp. 21-3107; and K.S.A. 21-3301, -3414(a)(1)(C), -3421.
STATE V. WILSON – March 17, 2006
SALINE DISTRICT COURT – AFFIRMED IN PART, REVERSED IN PART, 
AND REMANDED 
NO. 93,648
For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2006/20060317/93648.htm.
FACTS: Wilson convicted of forgery and attempted theft by deception, based on forged check presented to bank teller. Over defense objection, trial court allowed prosecutor to question police officer about statements made by person involved in making the check who gave damaging information against Wilson. 
That person was present during trial but was never called to testify. On appeal, Wilson claimed trial court erred in allowing this hearsay evidence, and claimed forgery and attempted theft by deception charges were based on same single act, and thus were multiplicitous.

ISSUES: (1) Hearsay, (2) multiplicity, and (3) criminal history and prior convictions

HELD: Error to admit hearsay statement of declarant who was present in courthouse during trial, but not called to testify.
Error was not harmless under facts. Reversed and remanded for new trial.
Under “elements” test for determining multiplicity set forth in State v. Patten, 280 Kan. 385 (2005), crimes of forgery and attempted theft by deception are not multiplicitous.

Aprrendi sentencing claim, based on use of criminal history not proven to a jury beyond a reasonable doubt, is rejected.

CONCURRENCE AND DISSENT (Pierron, J.): Concurs with majority on hearsay question, but dissents on multiplicity. Under facts, single act in presentation of forged check with intent to wrongfully receive money cannot form basis for both charges.

STATUTES: K.S.A. 2003 Supp. 21-3710(a)(2) and K.S.A. 21-3107(2)(d), -3301, 60-460(a), - 460(i)(2).
STATE V. BOLDEN – March 3, 2006
SEWARD DISTRICT COURT – AFFIRMED IN PART, REVERSED IN PART, 
AND REMANDED 
NO. 93,823
For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2006/20060303/93823.htm.

FACTS: Bolden rammed her car into the car containing her estranged husband and his mistress forcing the car to the side of the road. After her husband would not get into the car with Bolden, she rammed into the car a second time as the husband and mistress drove to the police station. The mistress had previously obtained a protection order against Bolden. 
Bolden was convicted of two counts of intentional aggravated battery, two counts of aggravated assault, one count of criminal damage to property, one count of violation of a protection order, and one count of reckless driving. 

ISSUES: Are Bolden’s convictions multiplicitous? Should the trial court have instructed on aggravate battery?

HELD: Court affirmed in part, reversed in part and remanded. 
Court stated that two acts of violence were used to support the convictions of two counts of aggravated battery and two counts of aggravated assault. 
Court held that by applying the single act of violence paradigm, Bolden can be convicted of the two counts of aggravated battery, but not the two count of aggravated assault because they merged into the more serious offenses of aggravated battery. 
Court reversed aggravated assault convictions. 
Court denied Bolden's claim that the trial court erred by failing to instruct the jury on lesser included offenses of aggravated battery. The instructions were not requested. 
Court stated that all the reckless battery crimes require some type of bodily harm. Bolden's estranged husband and his mistress did not suffer bodily harm and there was little chance the jury would have returned a different verdict if the instructions had been given. 
Court held it was not clear error that the trial court did not give the instruction. 

STATUTES: K.S.A. 21-3414(a)(1)(C), (2), -3412(a)(1); and K.S.A. 2005 Supp. 22-3414(3).
STATE V. BROWN – December 23, 2005
WASHINGTON DISTRICT COURT – AFFIRMED IN PART, REVERSED IN PART, SENTENCE VACATED, CASE REMANDED 
NO. 92,413
For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2005/20051223/92413.htm.
FACTS: Brown convicted of driving under influence of alcohol (DUI) and involuntary manslaughter while DUI. Brown appealed, claiming district court erred in 
(1) denying motion to dismiss on speedy trial claim, 
(2) not striking prospective juror (J.F.) for cause, and 
(3) failing to instruct jury on DUI as lesser included offense of involuntary manslaughter while DUI. Brown also contends 
(4) charges of involuntary manslaughter while DUI and DUI are multiplicitous which requires reversal of manslaughter conviction, 
(5) there was insufficient evidence to convict him of involuntary manslaughter while DUI because State failed to prove Brown's DUI was proximate cause of victim’s death, and 
(6) trial court erred in applying enhanced criminal history scoring provisions of K.S.A. 2002 Supp. 21-4711(c)(2) on Brown’s conviction for involuntary manslaughter while DUI.

ISSUES: (1) Speedy trial, (2) challenge for cause, (3) jury instruction, (4) multiplicitous charges, (5) sufficiency of evidence, and (6) sentencing

HELD: Under facts, delay from date judge granted defendant's motion for continuance of trial until rescheduled trial date was chargeable against the defendant for speedy trial purposes pursuant to K.S.A. 22-3402(1).

While it would have been safer to excuse J.F. from jury service in this case, no abuse of discretion by trial court or prejudice to Brown's defense. 

DUI is lesser included offense of involuntary manslaughter while DUI because all elements of K.S.A. 2004 Supp. 8-1567(a)(2) are identical to some of elements of K.S.A. 2004 Supp. 21-3442. 
Here, jury considered each charge separately and found Brown guilty of both. Although jury should have received lesser included offense instruction, there was no clear error requiring reversal. 

Charges of involuntary manslaughter while DUI, K.S.A. 2004 Supp. 21-3442, and DUI, K.S.A. 2004 Supp. 8-1567(a)(2), are multiplicitous. Brown’s conviction for DUI, the less severe offense, is reversed and sentence on that charge is vacated.

On evidence viewed in light most favorable to the state, rational jury could have found Brown guilty beyond a reasonable doubt. 

Under facts, special sentencing provision of K.S.A. 2002 Supp. 21-4711(c)(2) only applies to convictions for involuntary manslaughter while DUI of both alcohol and drugs. Brown's two prior DUI convictions were improperly scored as two person felonies, which resulted in an illegal sentence for involuntary manslaughter while DUI. That sentence is vacated and case is remanded for resentencing. 

DISSENT (Greene, J.): Majority's construction and application of K.S.A. 22-3402 is inconsistent and contrary to Kansas authorities. Brown was not brought to trial within period required by K.S.A. 22 3402, and he should have been discharged from further liability for crimes charged. 

STATUTES: K.S.A. 2004 Supp. 8-1567(a)(2) and (3), 21-3107(2)(b), 3442, 22-3402(5)(c); K.S.A. 2002 Supp. 21-4711(c)(2); K.S.A. 21-4701 et seq., 22-3402(1), -3402(3)(c), -3410, 3410(2) sections (g), (h), and (i).
STATE V. HANKERSON – November 10, 2005
SEDGWICK DISTRICT COURT – AFFIRMED 
NO. 92,207

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2005/20051110/92207.htm.
FACTS: Hankerson convicted of kidnapping, aggravated burglary, and three counts of attempted first-degree murder. On appeal he claimed: 
(1) two of the three attempted murder charges for shooting at police officer were multiplicitous,
(2) insufficient evidence supported the aggravated burglary conviction, 
(3) prosecutorial misconduct, and 
(4) error in calculating his criminal history score.

ISSUES: (1) Multiplicity, (2) sufficiency of evidence, (3) prosecutorial misconduct, and (4) criminal history

HELD: Multiplicity issue, raised for first time on appeal, is addressed. Under facts, each act of shooting at the officer stands as a separate incident. Charges were not multiplicitous. 

Evidence clearly shows Hankerson entered into and remained in victim’s home intending to “confine” her and hold her as a shield or hostage. Rational factfinder could have found Hankerson guilty beyond a reasonable doubt. 

Two statements in prosecutor’s closing argument were outside latitude allowed for discussing evidence, but error was harmless under the facts. 

Criminal history claim is defeated by State v. Pennington, 276 Kan. 841 (2003) and State v. Ivory, 273 Kan. 44 (2002).
STATUTES: K.S.A. 21-3420(a), -3716.
STATE V. PATTEN – November 10, 2005
MCPHERSON DISTRICT COURT – AFFIRMED IN PART AND VACATED IN PART; COURT OF APPEALS – AFFIRMED 
NO. 90,255

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2005/20051110/90255.htm.

FACTS: Patten convicted of manufacture of methamphetamine, possession of methamphetamine, felony possession of drug paraphernalia, and possession of marijuana. In unpublished opinion, 
Court of Appeals affirmed the convictions, vacated the sentence for manufacture of methamphetamine, and remanded for resentencing pursuant to State v. McAdam, 277 Kan. 136 (2004). 
Review granted on single issue of whether charges of possession of drug paraphernalia and manufacture of methamphetamine are multiplicitous.

ISSUE: Multiplicity

HELD: Multiplicity tests for common law elements and proof of a fact are discussed and compared. The test adopted for multiplicity is the strict elements test without considering the facts that must be proven to establish those elements.

STATUTES: K.S.A. 65-4152(a)(3), -4159. 
STATE V. NEAL – September 30, 2005
DOUGLAS DISTRICT COURT – AFFIRMED IN PART, REVERSED IN PART, REMANDED 
NO. 92,522

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2005/20050930/92522.htm.
FACTS: Neal convicted of rape and aggravated battery. On appeal, he claimed 
(1) convictions were multiplicitous, 
(2) error to allow victim’s rebuttal testimony about her overbite, 
(3) prosecutorial misconduct in closing argument, and 
(4) cumulative error.

ISSUES: (1) Multiplicity, (2) rebuttal testimony, (3) prosecutorial misconduct, and (4) cumulative error

HELD: This case involved one victim and two technical acts of violence - rape and battery - occurring at approximately same time and place. 
As in other cases, rape and battery appear to be a series of violent acts occurring simultaneously, and perpetrator cannot be charged and convicted of both crimes. 
Aggravated battery conviction is reversed.

Under facts, victim was competent to testify that she had overbite as a result of not wearing a retainer. It was reasonable for her during rebuttal to provide her opinion regarding comparison of bite marks in photographs with her own bite, which she had observed on previous occasion.

Prosecutor telling jury “you know a rapist” was outside considerable latitude allowed in discussing the evidence, but error was harmless under facts.

No merit to Neal’s claim of cumulative error.

STATUTES: K.S.A. 21-3102, -3107, 60-456
STATE V. POTTS – September 2, 2005
SEDGWICK DISTRICT COURT – AFFIRMED IN PART, REVERSED IN PART 
NO. 92,018

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2005/20050902/92018.htm.

FACTS: Potts convicted of rape, aggravated criminal sodomy, criminal threat, and domestic battery. Opinion sets forth domestic history between Potts and victim (V.H.). On appeal, Potts claimed 
(1) evidence of V.H.’s sexual history with her former husband should have been admitted, 
(2) error in jury instruction on criminal threat, and 
(3) conviction involved multiplicitious charges.

ISSUES: (1) Rape shield law, (2) jury instructions, and (3) multiplicity

HELD: No abuse of discretion in disallowing testimony about alleged rape of V.H. by former husband. Evidence of rape of victim by someone other than the defendant is protected sexual conduct under rape shield statute. 
Potts was allowed to introduce evidence of V.H.’s mental state during time leading up to 
Potts’ arrest, and during cross-examination V.H. admitted that former husband was abusive.

Disputed language in jury instruction was merely a definitional statement meant to inform jury on exact scope of word “threat” and was not clearly erroneous. 
Nothing in the instruction usurped jury’s right to make factual findings or weigh credibility of witnesses.

Criminal threat conviction is reversed. Under facts, that conviction is multiplicitous with convictions for either rape or aggravated criminal sodomy. 
Potts’ sentence and criminal history score are not affected by this reversal. 
Argument that State v. Ivory, 273 Kan. 44 (2002), was wrongly decided is rejected. 

STATUTES: K.S.A. 2004 Supp. 21-3107(2), -3412a, -3412a (1), -3502(a) (1) (A); and K.S.A. 21-3506(a)(3)(A), -3525(b)
STATE V. CASTILLO – July 22, 2005
LYON DISTRICT COURT– AFFIRMED IN PART AND REVERSED IN PART 
NO. 92,397

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2005/20050722/92397.htm.
FACTS: Castillo convicted on drug charges including possession of marijuana and possession of drug paraphernalia. On appeal he claimed: 
(1) evidence of prior drug convictions was not sufficiently similar to current crime to be relevant on issue of intent and did not apply to issue of knowledge; 
(2) prosecutor’s closing argument invoked invidious stereotypes which denied a fair trial; and 
(3) possession of drug paraphernalia charge, based on clear plastic bag holding the marijuana, was multiplicitous with possession of marijuana charge.

ISSUES: (1) Evidence of prior crimes, (2) prosecutorial misconduct, and (3) multiplicity

HELD: Requirements for admittance of prior crimes evidence are satisfied. Evidence was critical for state to combat theory of defense that somebody else with access to garage possessed marijuana. 
Knowledge and intent exceptions to K.S.A. 60-455 are discussed.
Prosecutor did not exceed bounds of fair argument in this case. 

Under facts, where defendant possessed one plastic bag containing marijuana, it was multiplicitous to split that single offense into two counts of possession of marijuana with intent to sell and possession of drug paraphernalia based on the plastic bag in which marijuana is contained. 
Possession of drug paraphernalia conviction is reversed. 

STATUTES: K.S.A. 2004 Supp. 21-3107(1) and (2); K.S.A. 60-455.
STATE V. STEVENS - December 3, 2004

RENO DISTRICT COURT - AFFIRMED IN PART, REVERSED IN PART, REMANDED
NO. 89,603

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2004/20041203/89603.htm.

FACTS: Stevens convicted of attempted manufacture of methamphetamine, possession of ephedrine or pseudoephedrine with intent to manufacture methamphetamine, and possession of drug paraphernalia with intent to manufacture methamphetamine. He appealed, alleging 
(1) three separate multiplicity claims, 
(2) trial court should have instructed jury that possession of drug paraphernalia charge was lesser included offense of attempted manufacture of methamphetamine, and should have given unanimity instruction on possession of drug paraphernalia charge, 
(3) cumulative error denied him a fair trial, and 
(4) error in sentence for attempted manufacture of methamphetamine. 
State cross-appealed, alleging error in sentence for possession of ephedrine or pseudoephedrine. Appeal transferred to Supreme Court.

ISSUES: (1) Mulitiplicity, (2) jury instructions, (3) cumulative error, and (4) sentencing

HELD: Under circumstances of case, charges of attempted manufacture of methamphetamine and possession of ephedrine and pseudoephedrine with intent to manufacture methamphetamine are multiplicitous. 
Conviction and sentence for possession of ephedrine and pseudoephedrine with intent to manufacture methamphetamine are set aside. 
Attempted manufacture of methamphetamine and possession of drug paraphernalia are not multiplicitous. 
Remaining multiplicity claim is moot.
No clear error in not giving lesser included offense or unanimity instructions. All elements of possession of drug paraphernalia are not identical to some elements of attempted manufacture of methamphetamine. 
Also, record reveals no possibility of jury confusion about possession of drug paraphernalia offense where State effectively elected the particular criminal act upon which it relied for conviction.
No error supports claim of cumulative error.

Elements of K.S.A. 65-4159(a) and 65-4161(a) are identical in circumstances of this case. In accord with State v. McAdam, 277 Kan. 136 (2004), Stevens may be sentenced only under lesser penalty provision of 65-4161(a). State’s cross-appeal is moot.

CONCURRING (Beier, J.): Concurs in result and reasoning of the opinion, but departs from court’s treatment of multiple acts claim because this is not a multiple acts case.

STATUTES: K.S.A. 2003 Supp. 21-3107(2)(b); K.S.A. 20-3018(c), 21-3107(2), -4721(e)(3), 22-3504(1), 65-4101(e), -4107(d)(3), -4127c, -4152(a)(2) and (3), (b), and (c), -4159(a) and (b), -4161(a), -7006.
STATE V. GAUDINA - June 25, 2004

JOHNSON DISTRICT COURT- REVERSED AND REMANDED FOR RESENTENCING
NO. 89,217

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2004/20040625/89217.htm.

FACTS: Gaudina appealed from denial of his post-conviction motion under K.S.A. 60-1507. Issues on appeal are 
(1) Apprendi challenge to legality of his enhanced sentence, 
(2) the denial of an evidentiary hearing and whether trial court satisfied Supreme Court Rule 183(j).

ISSUES: (1) Enhanced Sentence, (2) Evidentiary Hearing/Rule 183(j)

HELD: A criminal case is not final until the time for filing a petition for writ of certiorari with U.S. Supreme Court has elapsed. 
Under unique facts of case, Apprendi v. New Jersey, 530 U.S. 466 (2000), was prior to Gaudina’s conviction becoming final, thus his enhanced sentences are subject to Apprendi and State v. Gould, 271 Kan. 394 (2001). 
Sentences are vacated and case is remanded for re-sentencing.

Harris v. State, 31 Kan.App.2d 237 (2003), applies to this case. Although Gaudina’s claims have factual and legal infirmities, there are insufficient findings and conclusions for judicial review of all claims of ineffective assistance of counsel. 
Matter is remanded to district court for findings and conclusions consistent with Rule 183(j). 

STATUTES: K.S.A. 20-3018(c), 60-1507; K.S.A. 2000 Supp. 21-4716. 
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