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STATE V. PERRY-COUTCHER – May 6, 2011

SHAWNEE DISTRICT COURT – REVERSED AND REMANDED
NO. 104,222 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/CtApp/2011/20110506/104222.pdf.

Facts: Perry-Coutcher convicted of attempted possession of opiates. Sentence included completion of a community corrections drug treatment program pursuant to K.S.A. 21-4729. Perry-Coutcher appealed, challenging district court's authority for that order where she was convicted of attempted possession of opiates. State acknowledged district court erred in requiring drug treatment under 21-4729, but argued it was within district court's discretion to place Perry-Coutcher in a community corrections alcohol and drug treatment program. 

Issues: (1) Mandatory drug treatment and K.S.A. 21-4729, and (2) community corrections treatment program 

Held:  A conviction for an attempt to commit a crime under K.S.A. 21-3301 is not covered in K.S.A. 21-4729. District court thus erred in ordering Perry-Coutcher to complete mandatory drug treatment under K.S.A. 21-4729. 

Issue raised for first time on appeal is considered as to whether drug treatment ordered was within district court's discretion to require community corrections treatment program. Because Perry-Croutcher did not satisfy criteria in K.S.A. 2007 Supp. 75-5291 for placement in community corrections, district court had no discretionary authority to sentence her to any community corrections treatment program. Reversed and remanded for resentencing. 

Statutes: K.S.A. 2007 Supp. 65-4160, -4610(a), -4610(b), -4162; K.S.A. 2007 Supp. 75-5291, -5291(a)(2)(E); K.S.A. 20-346a; and K.S.A. 21-3301, -4603d(a)(4), -4603d(a)(7), -4603d(a)(11), - 4610(a), -4610(b), -4610(c), -4705(a), -4729 

STATE V. ANDELT– October 9, 2009

MARSHALL DISTRICT COURT – REVERSED AND REMANDED
COURT OF APPEALS – REVERSED
NOS. 98,665/98,699 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2009/20091009/98665.pdf.
Facts: Andelt, on parole for a Nebraska felony, convicted in Kansas on plea to possession of methamphetamine. Criminal history put Andelt in category for drug abuse treatment, but district court imposed prison term, citing K.S.A. 21-4603d(f). Andelt appealed, arguing district court erred in not sentencing him to nonprison sanction of drug abuse treatment under Senate Bill 123 as provided by K.S.A. 21-4729. Court of Appeals held it was reasonable to conclude the Legislature intended exceptions to K.S.A. 21-4603d(n)’s mandatory imposition of drug abuse treatment program. A sentencing court is not required to impose a nonprison sentence, even if such a sentence is presumed, in certain circumstances, such as when a new felony is committed while the offender is incarcerated and serving a sentence for a felony or while the offender is on probation, assignment to a community correctional services program, parole, conditional release, or post-release supervision for a felony. Court of Appeals found no reversible error in district court’s sentencing, and no appellate jurisdiction to further review Andelt’s nondeparture sentence. 

Issues: (1) Sentencing and (2) drug abuse treatment 

Held: Court concluded the plain language of K.S.A. 21-4729 and K.S.A. 21-4603d makes certified drug abuse treatment programs mandatory for individuals who qualify for such programs under K.S.A. 21-4729. A district court does not have discretion to sentence an offender otherwise qualifying for a drug abuse treatment program to imprisonment. Court held the district courts erred when the courts sentenced Andelt to 20 months’ imprisonment instead of appropriate terms of drug abuse treatment under K.S.A. 21-4729. Court reversed the judgments of the Court of Appeals and district courts with regard to Andelt’s sentences, vacated those sentences, and remanded to the district courts with directions to resentence Andelt to appropriate terms in a certified drug abuse treatment program under K.S.A. 21-4729 

Statutes: K.S.A. 21-4603d, -4603d(b)(1), -4603d(c), -4603d(d), -4603d(f), -4603d(f)(1), -4603d(I), -4603d(f), (n), -4703(q), -4705(a), (f), -4721(c)(1), -4722, -4729, -4729(a)(1), -4729(c), K.S.A. 22-3717(d)(1)(C), 65-4142, -4159, -4160, -4160(a), -4161, -4162, -4163, -4164

STATE V. GUMFORY – June 9, 2006

LYON DISTRICT COURT – AFFIRMED
NO. 94,575

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2006/20060609/94575.htm.

FACTS: Gumfory granted downward dispositional departure sentence of 18 months mandatory drug treatment pursuant to K.S.A. 2005 Supp. 21-4729. Based on misdemeanor violations and removal from the drug abuse treatment program, district court revoked probation. Gumfory appealed, claiming there was no judicial finding that any of the conditions necessary to revoke probation set forth in Senate Bill 123 Implementation Manual were present in his case. Appeal transferred to Supreme Court.

ISSUE: Revocation of probation

HELD: K.S.A. 2005 Supp. 21-4729(f)(1)(A) and (B) do not set forth exclusive grounds for revocation of nonprison sanction of probation under K.S.A. 2005 Supp. 21-4729; rather, they set forth grounds for when district court must revoke offender’s nonprison sanction of probation established under that statute. Under facts of case, district court had discretion pursuant to K.S.A. 2005 Supp. 21-4610, to revoke Gumfory’s S.B. 123 probation upon concluding Gumfory had violated terms of his probation simply by being convicted of multiple misdemeanors. 
Abuse of discretion claim is rejected.

STATUTES: K.S.A. 2005 Supp. 21-4603d(n), -4610, -4610(a), -4729, -4729(a), -4729(d), -4729(f)(1) subsections (A) and (B) and K.S.A. 20-3018(c)
STATE V. DE LA CERDA – April 22, 2005

LYON DISTRICT COURT - AFFIRMED 
NO. 91,963

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2005/20050422/91963.htm.

FACTS: De La Cerda pled guilty to possession of cocaine after previous conviction, but was not sentenced until after S.B. 123 which enacted K.S.A. 2003 Supp. 21-4729. District court sentenced De La Cerda consistent with law in effect October 2002 when offense was committed. De La Cerda appealed. Appeal transferred to Supreme Court. 

ISSUES: Sentencing

HELD: K.S.A. 2003 Supp. 65-4160 did not take effect until November 1, 2003. No statutory provision for any retroactive effect on severity level of prior convictions under earlier versions of the statute. This conclusion is supported by legislative history and Kansas Sentencing Commission’s interpretation of S.B. 123. Under facts, De La Cerda does not qualify for sentencing to certified drug abuse treatment program under K.S.A. 2003 Supp. 21-4729 even though he was sentenced after November 1, 2003. He did not fall into target population of statute because conviction was classified as severity level 2 drug felony under K.S.A. 65-4160(b).

STATUTES: K.S.A. 2003 Supp. 21-4603d, -4705, -4729, -4729(a), -4729(a)(1), 65-4160 sections (a) and (b); K.S.A. 2002 Supp. 21-4705; K.S.A. 20-3018(c), -65-4160, -4160(b)
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