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STATE V. GAONA – March 2, 2012

Finney District Court – Affirmed in Part, Reversed in Part and Remanded

NO. 98,822

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2012/20120302/98822.pdf
STATE V. TURNER – March 9, 2012

Sedgwick District Court – Vacated and Remanded

No. 102,594

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2012/20120309/102594.pdf
STATE V. MILLER – August 20, 2010

RILEY DISTRICT COURT – REVERSED AND REMANDED
NO. 102,677 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/CtApp/2010/20100820/102677.pdf.

FACTS: Brian Miller appeals the district court's revocation of his probation. The only issue is whether the district court committed reversible error when it failed to properly advise Miller of his right to an attorney at his probation violation hearing.

ISSUES: (1) Probation revocation and (2) right to counsel

HELD: Court held that because the district court violated K.S.A. 22-3716(b) by failing to inform Miller that he had the right to be represented by counsel at the probation violation hearing and that an attorney would be appointed to represent him if he was financially unable to obtain counsel, structural error required reversal and remand for a new hearing.

STATUTES: K.S.A. 22-3716(b)
STATE V. MCKNIGHT– November 13, 2009

SHAWNEE DISTRICT COURT – AFFIRMED
NO. 100,246 – NOVEMBER 13, 2009 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/CtApp/2009/20091113/100246.pdf.

Facts: McKnight placed on probation with underlying 30-month prison term and 24-month post-release supervision. When probation was later revoked for technical violations, district court ordered him to serve a modified 22-month prison sentence with no post-release supervision. 
On state’s motion to correct sentencing error, district court reinstated the 24-month period of post-release supervision. McKnight appealed, claiming district court was authorized to modify the sentence upon revocation of probation, but lacked jurisdiction to subsequently reinstate post-release supervision. 

Issues: Probation revocation sentencing 

Held: Mandatory period of post-release supervision may not be reduced upon probation revocation unless K.S.A. 2008 Supp. 22-3716(e) applies to the offender. 
No dispute that McKnight was not eligible for that statutory exemption because offense fell within a border box of applicable guidelines grid. 
District court’s attempted sentence modification upon probation revocation was illegal. 
No error in granting state’s motion to correct an illegal sentence and reinstate post-release supervision. 

Statutes: K.S.A. 2008 Supp. 22-3716(b), -3716(e) - 3717(d)(1), -3717(d)(1)(D)(I); and K.S.A. 22-3504(1) 
STATE V. BEDELL – November 22, 2006

GEARY DISTRICT COURT – AFFIRMED IN PART, REVERSED IN PART, 
AND REMANDED
NO. 95,008

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2006/20061122/95008.htm.

FACTS: Bedell appealed his conviction and sentence on drug charges, claiming the amount of cocaine in his possession was insufficient to prove intent to sell beyond a reasonable doubt; the prosecutor made inappropriate remarks in closing argument; and cumulative error denied him a fair trial. 
Bedell further claimed the journal entry of judgment for a 12-month sentence had an incorrect date, did not conform with the concurrent six-month sentences pronounced from the bench, and included an order to pay administrative and attorney fees to Board of Indigent Defense Services (BIDS) that was not made from the bench.

ISSUES: (1) Sufficiency of evidence, (2) prosecutorial misconduct, (3) cumulative error, and (4) journal entry error

HELD: Sufficient evidence supports the conviction where state presented an expert opinion as to whether crack cocaine was for sale rather than personal use, and demonstrated both the manner in which the drug was packaged and absence of drug paraphernalia. 

Prosecutor’s statements did not shift burden of proof to Bedell. Even if comment on Bedell’s failure to testify at trial was improper, no prejudice resulted under facts of case. 

No error, harmless or otherwise, supports cumulative error claim. 

Both parties acknowledge error in journal entry. 
Case is reversed and remanded with directions to issue nunc pro tunc order to correct the sentence, the date of conviction, and the order for repayment to BIDS.

STATUTES: K.S.A. 60-261

STATE V. PUCKETT – April 1, 2005

SEDGWICK DISTRICT COURT - AFFIRMED 
NO. 92,465

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2005/20050401/92465.htm.

FACTS: Puckett was convicted of two counts of aggravated robbery in February 1999. He was placed on probation and given a presumptive underlying sentence of 64 months, along with a 36-month period of post release supervision. 
His probation was revoked on March 10, 2000, and was ordered to serve the underlying sentence. 
Puckett sought a modification of sentence arguing he was entitled to the 2000 amendments to the post release statutes and he should be awarded 24-months post release, effective May 25, 2000.
 The district court denied the modification.

ISSUES: Is Puckett entitled to a reduction in his post release supervision? Does the district court have jurisdiction to consider Puckett's modification?

HELD: Court affirmed the district court's denial of Puckett's motion for sentence modification. However, 
Court stated that all the statutes and their amendments involved in the case indicate that Puckett is entitled to relief. 
Court stated the legislature has provided a remedy for those sentenced under the controlling statutes and penalties prior to the effective date, May 25, 2000, of the amendments to K.S.A. 22-3717. 
Court stated the Department of Corrections has the power to modify the period of post release supervision and Puckett must first seek relief there.

STATUTES: K.S.A. 22-3427, -3717; K.S.A. 2000 Supp. 22-3717(d)(1)(B), (s), (t); K.S.A. 1998 Supp. 22-3717(d)(1)(a)

STATE V. SMITH – February 11, 2005

LYON DISTRICT COURT - AFFIRMED 
NO. 91,628

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2005/20050211/91628.htm.
FACTS: Smith pled no contest to attempted criminal possession of a firearm. At sentencing, the State had no objections to the criminal history. The PSI contained a summary of jail time credit in two cases. In the current case, the court determined Smith had earned 92 days of jail time credit from 9/12/03 through 12/12/03. In a previous case, Smith's probation had been revoked on 9/19/03 and he was in custody through 11/21/03. 
The court revoked Smith's probation on 11/21/03 and he remained in custody. In the current case, the court sentenced Smith to 11 months' imprisonment and 12 months‘post-release. 
The court awarded 92 days credit for time served and the State objected arguing that Smith had received jail time credit since his probation was been revoked on 9/19/03. 
The trial court concluded Smith had received 64 days jail time credit in the previous case and ultimately awarded Smith 28 day’s jail time credit in the current case. 
Smith objected that the trial court could not modify a sentence once it had been announced, but the trial court denied the objection. 

ISSUE: Did the trial court have jurisdiction to modify Smith's sentence by subtracting jail time credit after the court had imposed a lawful sentence?
 HELD: Court affirmed the trial court's modification. Court stated that sentence is effective when it is pronounced from the bench, but that the correction of the amount of jail time credit being given a defendant is not a modification of sentence. 

STATUTES: K.S.A. 2004 Supp. 21-4614; K.S.A. 21-4721(I); K.S.A. 1990 Supp. 21-4603(4)(a).

PAGE  
1

