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STATE V. LABELLE – May 28, 2010
SEDGWICK DISTRICT COURT – AFFIRMED IN PART, VACATED IN PART, AND REMANDED
COURT OF APPEALS – AFFIRMED IN PART AND REVERSED IN PART
NO. 98,136 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/SupCt/2010/20100528/98136.pdf.

Facts: LaBelle convicted of sexual exploitation of a child. In sentencing, district court formally classified LaBelle as a persistent sex offender without specifying whether the prior sexually violent crime was LaBelle’s 1988 juvenile adjudication or 1991 felony conviction. 
LaBelle appealed, claiming sentence was illegal because the 1991 conviction could not be used to both calculate criminal history and classify him as a persistent sex offender. 
LaBelle also claimed Apprendi violation by being sentenced to aggravated term in grid block without submitting aggravating factors to a jury. In unpublished opinion, Court of Appeals affirmed, finding dual use of 1991 conviction was impermissible, but 1988 adjudication could support the persistent sex offender classification. 
LaBelle’s petition for review granted. 

Issues: (1) Persistent sex offender classification and (2) constitutionality of aggravated sentence 

Held: Threshold arguments that LaBelle stipulated to criminal history score at sentencing, and did not challenge use of juvenile adjudication until after Court of Appeals’ decision, are rejected under facts of case. LaBelle’s 1991 conviction cannot be used to calculate criminal history score and to classify him as a persistent sex offender, and under State v. Boyer, 289 Kan. 108 (2009), the 1988 adjudication cannot serve as basis for persistent sex offender classification. 
Because trial court was unclear on basis it used for classifying LaBelle as a persistent sex offender, sentence is vacated and case is remanded for resentencing. 
Apprendi claim is defeated by State v. Johnson, 286 Kan. 824 (2008). Under K.S.A. 21-4721(c)(1), appellate court has no jurisdiction to consider a challenge to a presumptive sentence, even if that sentence is to the highest term in a presumptive grid block. 

Statutes: K.S.A. 20-3018(b), 21-3503, -3516(a)(2), -4701 et seq., -4704, -4704(j), -4710, -4710(d)(11), -4721, 22-3504, -3504(1), -3717(d)(2)(H), -3717(d)(2)(B)
STATE V. DALE– December 4, 2009
SALINE DISTRICT COURT – AFFIRMED IN PART, VACATED IN PART, AND REMANDED WITH DIRECTIONS
NO. 101,199 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/CtApp/2009/20091204/101199.pdf.

Facts: Dale pled guilty to vehicle burglary. He had two prior juvenile adjudications for nonresidential burglary. The presentence investigation (PSI) report indicated the special rule set forth in K.S.A. 21-4704(l)(2) (now at K.S.A. 2008 Supp. 21-4704[p]) was applicable since Dale had two prior juvenile adjudications for burglary. 
Dale filed an objection to the PSI report. He argued that his juvenile adjudications for burglary were improperly counted as convictions under K.S.A. 21-4704(l)(2). The district court overruled the objection, finding that Dale’s juvenile adjudications should be considered as convictions for the purposes of K.S.A. 21-4704(l)(2). 
The district court sentenced Dale to a prison term of 9 months with a post-release supervision term of 12 months, pursuant to the enhancement provision in K.S.A. 21-4704(l)(2). 
Had the special rule not applied, Dale’s sentence would have been 9 months’ probation. 

Issues: (1) Criminal history and (2) juvenile convictions 

Held: Court stated that whether a juvenile adjudication may or may not be treated the same as a criminal conviction for purposes of sentencing under our criminal code depends on the language and intent of the specific statue at issue. 
When the statute refers to convictions but excludes mention of adjudications, where other statutes refer to both terms, it is presumed the Legislature intended that adjudications be excluded from consideration as convictions. 
Court held that K.S.A. 21-4704(l)(2) refers to convictions and not adjudications. Had the Legislature intended juvenile adjudications to be counted as convictions for the purposes of enhancing a sentence it could have included adjudications when drafting the statute. 
By specifically excluding mention of adjudications, the Legislature has expressed its intention that adjudications not be considered as convictions under K.S.A. 21-4704(l)(2). 
Court held it was improper for the district court to consider Dale’s juvenile adjudications as convictions in order to enhance his sentence. 

Statute: K.S.A. 21-3715(c), -4603d(f), -4704(l)(2)
STATE V. BOYER– June 19, 2009

SEDGWICK DISTRICT COURT – REVERSED, SENTENCES VACATED, AND REMANDED
COURT OF APPEALS – AFFIRMED
NO. 98,763 

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/supct/2009/20090619/98763.pdf.
Facts: Court of Appeals held that a prior juvenile adjudication for a sex crime could not be the basis for sentencing Boyer as a persistent sex offender under K.S.A. 21-4704(j). State v. Boyer, 40 Kan.App.2d 318 (2008). State’s petition for review granted to resolve conflict with an unpublished Court of Appeals decision. 

Issue: Juvenile adjudications and K.S.A. 21-4704(j) 

Held: K.S.A. 21-4704(j) is interpreted. Court of Appeals’ decision in this case is examined and found to be thorough and persuasive. 
Juvenile adjudications are not to be considered in the determination of persistent sex offender status under K.S.A. 21-4704(j). 
Boyer’s sentences are vacated, and case is remanded to district court for resentencing. 

Statutes: K.S.A. 2006 Supp. 21-4704(j)(2); K.S.A. 2004 Supp. 21-4704(j)(1), 22-3717(d)2)(A), -3717(d)(2)(L); K.S.A. 21-4704, -4704(j), -4707(j)(2), -4710, -4710(a), 22-3717, -4902(b); K.S.A. 1993 Supp. 21-3701 
STATE V. BOYER – September 5, 2008

SEDGWICK DISTRICT COURT – SENTENCES VACATED AND REMANDED
NO. 98,763

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2008/20080905/98763.htm.

FACTS: Boyer appealed from sentence in which his juvenile adjudication was used to classify him as a persistent sex offender and double his sentence. 

ISSUES: Classification as persistent sex offender

HELD: Boyer’s sentences are vacated and case is remanded for resentencing. K.S.A. 21-4704(j) determines whether a defendant is a persistent sex offender so that the person’s presumptive sentence is doubled. 
Juvenile adjudications are not referenced in that statute. 
Accordingly, a juvenile adjudication cannot be considered when determining whether a defendant is a persistent sex offender. 
Contrary decision handed down in unpublished opinion by another Court of Appeals panel, State v. Swisher, No. 94,705 (unpublished, April 6, 2007). 

STATUTES: K.S.A. 21-4603d(f), -4704, -4704(j)(2)(A)(ii), -4704(j), -4710(a)-(d), -4710(d)(2)-(6)

STATE V. MOORE– April 25, 2008

RENO DISTRICT COURT – AFFIRMED IN PART, 
REVERSED IN PART, AND REMANDED
NO. 96,597

For full text of this opinion, go to http://www.kscourts.org/Cases-and-Opinions/opinions/ctapp/2008/20080425/96597.htm.

FACTS: Moore convicted of multiple methamphetamine-related offenses. On appeal he claimed error in the denial of his motion to suppress evidence found in his truck and camper, arguing the initial stop was unlawful, scope of that stop exceeded its initial purpose, subsequent search of vehicle was not based on probable cause, and he was under custodial interrogation when he made pre-Miranda statements during the traffic stop. Moore also claimed district court abused its discretion in denying motion for new trial based upon an allegedly biased jury, erroneously admitted evidence of Moore’s prior methamphetamine-related convictions to prove possession without analyzing the evidence under K.S.A. 60-455, and erred in allowing witness to testify despite violation of sequestration order. Moore also claimed the sentencing severity level of his conviction for manufacture of methamphetamine violated the identical offense doctrine. State cross-appealed Moore’s primary sentence as violating K.S.A. 21-4705(e).

ISSUES: (1) Motion to suppress, (2) motion for new trial, (3) admissibility of prior convictions, (4) sequestration order, (5) identical offense doctrine, and (6) K.S.A. 21-4705(e) 

HELD: No error in denying motion to suppress. Officer properly based initial stop on reasonable suspicion that Moore was driving under the influence, did not exceed scope of that initial stop, and had probable cause to search vehicle after he detected odor of both anhydrous ammonia and ether and observed in plain view several items used in manufacture of methamphetamine. 
No error in refusing to suppress a pre-Miranda statement by Moore during the investigative stop because Moore was not in custody when statement was made.
No abuse of district court’s discretion in denying motion for mistrial. No evidence supports Moore’s suggestion that jury was somehow biased against him. 

District court erred in failing to conduct analysis under K.S.A. 60-455 of admissibility of Moore’s prior convictions for methamphetamine-related offenses. Prior conviction evidence to prove possession in nonexclusive possession cases does not, per se, violate K.S.A. 60-455. 
Evidence was properly admitted as relevant to show Moore’s knowledge and awareness of items in trailer. 
Any error was harmless in light of overwhelming evidence of Moore’s guilt. 

No error in permitting witness to testify despite the alleged violation of sequestration order. 
No evidence of any prejudice resulting from this alleged violation. 

Based on State v. Cooper, 285 Kan. __ (March 28, 2008), Moore’s challenge to his sentence fails. Because elements of manufacturing methamphetamine are not identical to elements of possession of paraphernalia with intent to manufacture, and jury was properly instructed as to those elements as defined by the charging documents, the two offenses are not identical for sentencing purposes. State’s cross-appeal is sustained. 
District court erred in not sentencing Moore to a second or subsequent K.S.A. 65-4159 conviction pursuant to K.S.A. 21-4705(e). Moore’s due process challenge fails because statute does not alter crime’s severity level classification, nor make proof of the prior conviction an element of the crime. 
Although Moore’s prior conviction occurred after acts charged in present case, Moore was required to be sentenced as a second or subsequent offender because his prior conviction occurred prior to his sentencing in the present case.
STATUTES: K.S.A. 21-4705, -4705(e), -4710(a), -4721(e)(3), 22-2402, -2402(1), 60-404, -407(f), -455, -2103(b), 65-4107(d), -4152(a), -4152(a)(3), -4159, -4159(a)
STATE V. ALLEN – March 16, 2007

SEDGWICK DISTRICT COURT – REVERSED, SENTENCE VACATED, REMANDED
COURT OF APPEALS – AFFIRMED
NO. 93,940

For full text of this opinion, go to http://www.kscourts.org/kscases/supct/2007/20070316/93940.htm.

FACTS: Allen convicted of aggravated indecent liberties with a child and sentenced as a “persistent sex offender” based on district court’s finding that Allen’s 1987 juvenile adjudication of aggravated incest qualified as a sexually motivated offense under K.S.A. 2004 Supp. 22- 3717(d)(2)(L). Court of Appeals reversed the enhanced sentence, finding subsection (L) was not a “catch-all” phrase to expand list of per se sexually violent crimes, 35 Kan.App.2d 466 (2006). It also summarily rejected Allen’s claim that the enhanced sentence was unconstitutional under Apprendi and Gould. Supreme Court granted Allen’s and State’s petitions for review. 

ISSUES: (1) K.S.A. 2004 Supp. 21-4704(j) and (2) Apprendi

HELD: Court of Appeals is affirmed for different reasons. To sentence Allen as a persistent sex offender, trial court had to make a determination beyond a reasonable doubt that Allen’s 1987 aggravated incest adjudication was sexually motivated. 
This finding of fact by the trial court exposed Allen to greater punishment than would have been authorized based upon his current conviction, which violated Apprendi and Gould. 
Sentence vacated and case remanded for resentencing.
 STATUTES: K.S.A. 2006 Supp. 22-3717(d)(2) subsections (B), (C), (J), (H); K.S.A. 2004 Supp. 21-4704(a), -4704(j)(1), -4704(j)(2), -4704(j)(2)(A)(i), 22-3717(d)(2) subsections (A)-(J) and (L); K.S.A. 21-3504; K.S.A. 2001 Supp. 22-3717(d)(1)(D)(ii); K.S.A. 2000 Supp. 21-4716; and K.S.A. 1997 Supp. 21-4704(j)(1), 22-3717(d)(2) subsections (B), (C), and (H)
STATE V. CHESBRO – May 12, 2006

SALINE DISTRICT COURT – AFFIRMED 
NO. 93,454

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2006/20060512/93454.htm.

FACTS: Chesbro entered guilty plea to aggravated indecent liberties with a child. District court rejected downward departure sentence recommended in plea agreement and imposed 110-month’s sentence pursuant to sex offender provisions in K.S.A. 2005 Supp. 21-4704(j). On appeal from denial of his motion to withdraw plea, Chesbro claimed: (1) district court’s failure to adequately inform of potential maximum sentence or warn of potential application of 21-4707(j) denied due process; (2) State breached plea agreement by not encouraging the recommended departure sentence at sentencing; (3) error to rule on motion to withdraw plea without a full hearing; (4) error to find prior Nebraska conviction qualified as sexually motivated crime for application of 21-4707(j); and (5) error for district court to state it had no discretion to consider downward durational departure sentence due to mandatory language in 21-4704(j).

ISSUES: (1) Due process, (2) breach of plea agreement, (3) hearing, (4) evidence of prior crime, and (5) departures

HELD: Under the circumstances, district court’s failure to advise of potential sentencing consequences under 21-4704(j) did not render plea unknowing or involuntary. 
No manifest injustice demonstrated where sentence doubled by sex offender statute was still less than potential maximum penalty cited by court prior to accepting plea.

No case in Kansas or any other jurisdiction has ruled on analogous facts. Although state would have been well advised to advise sentencing court of recommendation within plea agreement, due process requires no enthusiastic argument absent a specific agreement to do so. 
District court found no factual basis for downward departure sentence and was aware through plea agreement that state had joined in sentencing recommendation, thus state’s failure to make affirmative statement at sentencing did not prejudice Chesbro’s due process rights and is, though error, constitutionally harmless.

No error in deciding motion to withdraw plea without a hearing where only questions of law to be decided.

Any error in refusing to allow evidence regarding nature of Chesbro’s prior crime was harmless where no conceivable facts would have avoided conclusion that persistent sex offender provisions in 21-4707(j) applied.

District court erroneously believed persistent sex offender provisions permitted no departure sentence. Provisions in K.S.A. 2005 Supp. 21-4716(c) may be applied to depart from statutorily mandated sentence imposed upon one qualifying as a persistent sex offender. 
Because sentencing court affirmatively noted the record provided no basis to support a departure sentence, no reversal of the sentence is needed.

STATUTES: K.S.A. 2005 Supp. 21-3502(a)(2), -4704 sections (a), (d), (f)-(i), (j)(1)-(2), (k) and (l), -4716, -4716(c), 22-3210(a), -3210(a)(2), -3210(d), -3717(d)(2), -3717(d)(2)(L); and K.S.A. 21- 3502, 3504(a)(3)-(4), (c), -3510(a)(1), -3511(a), 22-3717, -3424(e), 60-261, -1507

STATE V. ALLEN – April 7, 2006

SEDGWICK DISTRICT COURT – REVERSED AND REMANDED WITH DIRECTIONS 
NO. 93,940

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2006/20060407/93940.htm.

FACTS: Allen pled no contest to one count of aggravated indecent liberties with a child. Allen had a 1987 juvenile adjudication for aggravated incest. The trial court found it was clear that Allen’s prior juvenile adjudication for aggravated incest could be determined beyond a reasonable doubt to have seen sexually motivated. The trial court concluded that Allen qualified for sentencing as a persistent sex offender. Allen was sentenced to 110 months’ imprisonment.

ISSUES: (1) Departure sentence, (2) persistent sexual offender, and (3) juvenile adjudication

HELD: Court reversed and remanded with directions. Court followed Kansas Supreme Court precedent that a trial court’s decision to double an offender’s sentence under K.S.A. 21-4704(j) did not violate Apprendi. 
Court held there was nothing in the record, which indicated that at the time of Allen's juvenile adjudication or disposition for aggravated incest, the court made any determination beyond a reasonable doubt that the offense was sexually motivated. 
Court held that K.S.A. 2005 Supp. 22-3717(d)(2)(L) is not a “catch-all” provision to encompass any offense of a sexual nature within the meaning of a sexually violent crime for purpose of sentencing persistent sex offenders. 
Court stated that aggravated incest is not listed as a per se sexually violent crime. At the time of Allen’s juvenile adjudication it was not determined beyond a reasonable doubt that it was sexually motivated. 
Court concluded that the trial court erred by finding Allen's prior juvenile adjudication for aggravated incest constituted a sexually violent crime for purpose of sentencing him as a persistent sex offender.

DISSENT: Judge Marquardt dissented indicating the majority’s opinion leads to an absurd reading of the sexual offender statutes. J. Marquardt stated that the trial court ruled beyond a reasonable doubt that Allen’s prior crime was sexually motivated and his sentence as a persistent sex offender should be affirmed.

STATUTE: K.S.A. 21-4710(d)(11); K.S.A. 2005 Supp. 21-4704(j); and K.S.A. 2005 Supp. 22- 3717(d)(2)(L), -4902(c)

STATE V. KACKLEY – July 9, 2004

SEDGWICK DISTRICT COURT - AFFIRMED
NO. 90,303

For full text of this opinion, go to http://www.kscourts.org/kscases/ctapp/2004/20040709/90303.htm.

FACTS: Kackley convicted of aggravated indecent liberties with a child. On appeal, Kackley claims (1) error to admit evidence of prior crimes to show plan and intent, (2) mistrial should have been granted when evidence of prior crimes exceeded anticipated boundaries, (3) error to admit prior consistent statements of victim prior to victim’s own testimony, (4) abuse of discretion in refusing defense request to strike prospective juror for cause, (5) cumulative error denied him a fair trial, (6) error in criminal history score and in classification as a persistent sex offender based upon prior conviction, and (7) increased sentence as persistent sex offender violated Apprendi because classification not alleged in complaint and proved to jury.
ISSUES: (1) Prior crime evidence, (2) mistrial, (3) cumulative evidence rule, (4) request to strike juror for cause, (5) cumulative error, (6) criminal history and classification as persistent sex offender, and (7) increased sentence

HELD: Discussion of K.S.A. 60-455 in sex crime cases. Error to admit evidence of prior crime as relevant to prove intent where criminal intent was obvious under facts. 
Similarities and dissimilarities to prior crime examined for relevance in proving plan, noting presence of a distinguishing “signature” act. 
No error in admitting this evidence to prove plan.

No abuse of discretion in denying motion for mistrial. Given permissible evidence of prior crimes and strength of victim’s credibility, unanticipated testimony did not substantially prejudice the defense or make it impossible for trial to proceed without injustice.
Prior statements of a witness, consistent with witness’ own testimony at trial, are generally not admissible in corroboration of witness’ testimony unless witness has been impeached and then only for purpose of rehabilitation. 
Recognized exception for testimony of rape victim is logically extended to prosecutions for sexual abuse of children. 
No abuse of discretion in the admission of cumulative testimony in this case.

No clear error or abuse of discretion to refuse a defense challenge for cause and thereby cause the defense to use peremptory challenge. 
Juror in question ultimately indicated her decision would be based on instructions to the jury after listening to the evidence.

No merit to cumulative error claim.

No reason to exclude prior conviction in calculating criminal history where prior crime was not an element of present crime. 
No error in calculation of criminal history score.

Apprendi issue is defeated by State v. Moore, 274 Kan. 639 (2002).

STATUTES: K.S.A. 2003 Supp. 60-460(a); K.S.A. 22-3423(1)(c), 60-455.
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