KANSAS SENTENCING COMMISSION

CASE LAW UPDATES

(June 2005 through August 2005)

IN THE SUPREME COURT

SENTENCING CONSIDERATIONS: (Plea agreements) State v. Boley, ___ Kan. ___, ___ P.3d ___ (No. 91,804, filed 6/10/05).

FACTS:  The offender originally had been charged with attempt to manufacture methamphetamine, or, alternatively, with manufacture of methamphetamine and conspiracy to manufacture methamphetamine.  As part of a plea agreement, the offender pled no contest to one count of attempt to manufacture methamphetamine, a severity level 1 drug felony in exchange for the State dismissing the conspiracy to manufacture methamphetamine charge and recommending a downward durational departure sentence of 48 months imprisonment. 

Before sentencing, the offender argued that the attempt to manufacture methamphetamine conviction should carry a severity level 3 drug felony penalty under K.S.A. 65-4161(a) or, alternatively, should be a misdemeanor under K.S.A. 65-4127c rather than a severity level 1 drug felony.  (A severity level 3 drug felony, criminal history “H” has a presumptive imprisonment sentence of 17-19 months.  A severity level 1 drug felony, criminal history “H” has a presumptive imprisonment sentence of 142-161 months).  The district court found that the offender had agreed to plead guilty to a severity level 1 drug felony and imposed the 48 month downward durational departure sentence recommended by the State. 

The offender appealed.  In State v. Boley, 32 Kan. App. 2d 1192, 95 P.3d 1022 (2004), the Court of Appeals reversed the district court on the sentencing issue based upon the Kansas Supreme Court decision in State v. McAdam, 277 Kan. 136, 83 P.3d 161 (2004) and State v. Barnes, 278 Kan. 121, 92 P.3d 578 (2004) (applying McAdam to cases pending on direct appeal), remanded the case for resentencing and ruled that because resentencing would frustrate the State's purpose in entering the plea agreement, upon remand the State could withdraw from the plea agreement and refile the charges that were dismissed pursuant to the plea agreement or choose to perform under the plea agreement as modified.  The offender petitioned for review of this portion of the decision, and the Kansas Supreme Court granted review. 

SENTENCING ISSUE:  Upon remand for resentencing pursuant to McAdam should 
the State be released from its obligation to abide by the plea agreement? 
HELD:  Upon remand for resentencing pursuant to McAdam the State cannot be released from its obligation to abide by the plea agreement.  The Court further opined that the State’s purposes in the plea agreement were achieved because the plea agreement allowed the State to avoid a trial and the risk of a not guilty verdict and the offender served time in prison.   
Plea agreements do not allow the State nor the defendant to contract for a specific sentence because sentence recommendations made pursuant to a plea agreement are not binding on the trial court.  Therefore, both the defendant and the State assume the risk the sentencing court will impose a sentence different than the sentence recommended as part of the plea agreement  Based on the determination that the plea agreement did not and could not bind the sentencing court, the Court held that the State, in entering into the agreement, could not be assured of a specific sentence and, therefore, the length of the sentence cannot be considered to "be so completely the basis of the contract that without it the transaction would make little sense."  Therefore, there could not have been an agreement as to the sentence and, contrary to the district court's ruling, the offender did not breach the plea agreement by attacking his sentence.  The Court reversed the Court of Appeal’s decision, vacated the sentence of the district court and remanded the case to district court for further proceedings consistent with the Court’s decision. 
SENTENCING CONSIDERATIONS: (K.S.A. 65-7006 and K.S.A. 2000 Supp. 65-4152 (a)(3). State v. Cherry, ___ Kan. ___, ____ P.3d ____ (No. 88,462, filed 6/3/05)
FACTS:  The offender was convicted of manufacturing or attempting to manufacture methamphetamine, illegal possession of pseudoephedrine or ephedrine, possession of drug paraphernalia, and possession of methamphetamine and was sentenced to 96 months imprisonment. In State v. Cherry, No. 88,462, unpublished opinion filed May 23, 2003, the Court of Appeals affirmed the convictions but remanded the case for resentencing pursuant to State v. Frazier, 30 Kan. App. 2d 398, 42 P.3d 188, rev. denied 274 Kan. 1115 (2002).   The offender appealed the sentencing court’s jury instruction on the manufacture or attempting to manufacture methamphetamine conviction and the State appealed the defendant’s sentence for possession of pseudoephedrine.
The Kansas Supreme Court granted the offender's petition for review and the State's cross-petition for review.  The State argued that the Court of Appeals erred in vacating the defendant's downward departure sentence of 96 months for a severity level 1 drug felony (the presumptive sentencing range for a severity level 1 drug felony with no criminal history is 138-154 months) on the conviction of possession of pseudoephedrine or ephedrine and, remanding to the district court for resentencing to a severity level 4 drug felony (presumptive sentencing range for a severity level 4 drug felony with no criminal history 10-12 months), sentence on the same charge under State v. Frazier, 30 Kan. App. 2d 398, 42 P.3d 188, rev. denied 274 Kan. 1115 (2002).

SENTENCING ISSUE:  Did the Court of Appeals err in vacating the offender’s sentence for possession of pseudoephedrine or ephedrine and remanding the case for resentencing as a severity level 4 drug felony? And was the sentencing court’s jury instruction on the manufacture or attempting to manufacture methamphetamine erroneous?
HELD:  The Court of Appeals did not err in vacating the offender’s sentence for possession of pseudoephedrine or ephedrine and remanding the case for resentencing to a severity level 4 drug felony and the sentencing court’s jury instruction on the manufacture or attempting to manufacture methamphetamine was erroneous and required the defendant's conviction for unlawfully manufacturing or attempting to manufacture a controlled substance to be reversed.
The Kansas Supreme Court rejected the argument the State pursued in this appeal  in State v. Campbell, 279 Kan.1, 106 P.3d 1129 (2005). In Campbell the Court concluded that the elements of K.S.A. 2000 Supp. 65-7006, possession of ephedrine or pseudoephedrine, and K.S.A. 2000 Supp. 65-4152 (a)(3), possession of drug paraphernalia with the intent to use it to manufacture a controlled substance, were overlapping rather than identical.    As in Campbell and in this case, the elements of the offense were knowingly possessing ephedrine or pseudoephedrine with the intent to use it to manufacture a controlled substance.  Based on that determination, this offender could only have been sentenced under the lesser penalty provision.  The Court affirmed the Court of Appeals decision requiring this offender to receive a severity level 4 drug felony sentence for possession of pseudoephedrine.  
Additionally, the Court determined that “if the proper instructions had been given, the verdict would have been different because the defendant could only have been convicted of one crime or the other. The instruction given in this case was clearly erroneous because it misstated the law and, absent this error, a real possibility exists that the jury would have returned a different verdict.”  The Court reversed the defendant's conviction for unlawfully manufacturing or attempting to manufacture a controlled substance and remanded the case for new trial.

SENTENCING CONSIDERATIONS: (Sentence in effect at the time of the commission of the crime controls) State v. Overton, ___ Kan. ___, ___ P.3d ___ (No. 88,897, filed 6/3/05).

FACTS:  The offender was convicted of aggravated indecent liberties with a child and rape.  The offender was sentenced to a controlling term of 186 months imprisonment for the rape conviction pursuant to K.S.A. 1996 Supp. 21-4704.  The offender appealed claiming that he should have been sentenced to 146 months imprisonment according to the amendments made by the legislature to K.S.A. 21-4704, effective July 1, 1999, because he was sentenced after the effective date of the amendments.

SENTENCING ISSUE:  Was the offender properly sentenced for rape?
HELD:  The offender was properly sentenced in accordance with the sentencing provisions of K.S.A. 1996 Supp. 21-4704 in effect at the time of the commission of the crime.
SENTENCING CONSIDERATIONS: (Aggravating Factors) State v. Martin, ____ Kan. ____, ____ P.3d ____ (No. 89,511, filed 6/3/05).
FACTS:  The offender was convicted of conspiracy to commit identity theft and four counts of identity theft and was sentenced to 34 months imprisonment.  The presumption of probation was denied and an upward dispositional departure to prison on each count was imposed on the ground that the offender was leader of the ring of identity thefts.  The offender appealed his sentence to the Court of Appeals. The Court of Appeals approved the departures but vacated the sentences and remanded the case for resentencing because the trial court failed to consider placing the offender at Labette Correctional Conservation Camp, as required by K.S.A. 2003 Supp. 21-4603d(g). State v. Martin, 32 Kan. App. 2d 642, 87 P.3d 337 (2004).  
The offender appealed the Court of Appeal’s approval of the upward dispositional departure sentence claiming that his role as "boss", "kingpin", or "ringleader" was not a valid upward dispositional departure factor.
SENTENCING ISSUE:  Was the offender’s role as “boss”, “kingpin”, or “ringleader a valid upward dispositional departure factor?
HELD:  The offender’s role as “boss”, “kingpin”, or “ringleader” was not a valid upward dispositional departure factor.  On this issue the Court stated in pertinent part:  “K.S.A. 2003 Supp. 21-4716(c)(1)(B) specifically lists the defendant's playing a minor or passive role in the crime as a mitigating factor, but 21-4716(c)(2) says nothing about the defendant's ringleader status being an aggravating factor. Because the legislature expressly identified a minor or passive role as a mitigating factor does not mean, as the Court of Appeals' majority would have it, that it follows that the ringleader role, although unmentioned, is an aggravating factor. On the contrary, the legislature's expressing the one and failing to express the other is correctly construed as an indication that the legislature did not intend the other.” 

The Court vacated the offender’s upward dispositional departure sentence and remanded the case for resentencing in accordance with the Court’s opinion. 

SENTENCING CONSIDERATIONS: (Illegal Sentence) State v. Post, ___ Kan. ___, ___ P.3d ___ (No. 90,964, filed 6/3/05).

FACTS:  The offender pled guilty to one count of aggravated indecent liberties with a child and entered an Alford plea to one count of attempted aggravated indecent solicitation of a child and felony obstruction of official duty. The district court sentenced the offender to 73 months imprisonment and ordered each of the three counts to run consecutively.  In addition, the court entered a no contact order prohibiting the offender from having contact with the victims and the mother of the victims in the case.  The offender appealed claiming that the district court had no statutory authority to impose the no contact order as a condition of his sentence of imprisonment. 

The Court of Appeals affirmed the district court’s denial of the offender’s motion for visitation.  The Kansas Supreme Court granted the offender’s petition for review.

SENTENCING ISSUE:  Did the district court have the authority to impose the no contact order as a condition of the offender’s sentence of imprisonment?

HELD:  The district court did not have the authority to impose the no contact order as a condition of the offender’s sentence of imprisonment.  The Court of Appeals, in affirming the district court’s decision, interpreted K.S.A. 21-4603d (a)(11) to authorize a combination of subsections in that statute without limiting the combinations to entire subsections.  The Court reversing the Court of Appeals and district court’s decision stated in pertinent part: “The court may only impose conditions when the defendant is sentenced to probation or community corrections. The district court does not have the statutory authority to combine K.S.A. 2004 Supp. 21-4603d(a)(1) with portions of K.S.A. 2004 Supp. 21-4603d(a)(3) or (4). Therefore, the no-contact order imposed on the offender did not conform to the statutory provision and was an illegal sentence.”  The Court vacated the no contact condition of the offender’s sentence and affirmed the remaining convictions. 

SENTENCING CONSIDERATIONS:  (DUI) State v. Sedillios, ___ Kan. ___, ___ P.3d ___ (No. 91,498, filed 6/3/05).

FACTS:  The offender was convicted and sentenced for a third driving under the influence (DUI), an unclassified felony.  The offender petitioned the Court for review of the Court of Appeal’s decision in State v. Sedillos, 33 Kan. App. 2d 141, 98 P.3d 651 (2004).  The offender claimed that use of his prior convictions under K.S.A. 2002 Supp. 8-1567(l)(3) was erroneous and that the classification of his current DUI as a felony third offense violated due process.  The offender had a prior conviction for DUI in July 1997 and was granted a diversion for DUI in January 1996.

SENTENCING ISSUE: Was inclusion of the offender’s prior convictions under K.S.A. 2002 Supp. 8-1567(l)(3) erroneous and did the classification of his current (third) DUI as a felony violate due process?
HELD:  The inclusion of the offender’s prior convictions were not erroneous and the classification of his current DUI as a felony did not violate due process.  The amendments to K.S.A. 2000 Supp. 8-1567 (l)(3) were effective July 1, 2001 and required any convictions occurring during a person’s lifetime would be taken into account for sentencing purposes.  In addition, the classification of the offender’s current DUI conviction as a felony did not violate due process because the amendments requiring any convictions occurring during a person’s lifetime to be taken into account for sentencing purposes occurred 19 months prior to the offender’s conviction.  Therefore, the offender had sufficient notice that all of his prior convictions would be used to enhance the classification of a subsequent DUI conviction.  The Court affirmed the offender’s convictions.
SENTENCING CONSIDERATIONS:  (Illegal Sentence) State v. Jones, ___ Kan. ___, ___ P.3d ___ (No. 91,862, filed 6/3/05).

FACTS:  The offender was charged in 1993 and later convicted of one count of felony murder, two counts of aggravated robbery, one count of burglary, and one count of theft.   The offender was sentenced to life for felony murder, 10 to 40 years for each aggravated robbery conviction, 1 to 4 years for burglary, and 1 to 5 years for theft.  The robbery, theft and burglary convictions were sentenced concurrently and the life sentence is consecutive to the concurrent sentences.  The offender’s convictions were affirmed in State v. Jones, unpublished case no. 70,532, filed January 27, 1995.   The offender filed a pro se motion to correct an illegal sentence in September 2003. The district court denied the motion on the ground that it was barred by res judicata (an issue that has been definitively settled by judicial decision) because of the offender’s prior direct appeal. 

The offender asserted that the district court erred by refusing to appoint counsel and permit a hearing. 

SENTENCING ISSUE:  Was the offender’s sentence illegal?
HELD:  The offender’s sentence was not illegal.  Additionally, the offender’s motion to correct an illegal sentence raised no substantial issues of fact or law necessitating appointment of counsel or a hearing.  The Court affirmed the offender’s convictions and sentences.
SENTENCING CONSIDERATIONS: (Jail time credit) State v. Guzman, ___ Kan. ___, ___ P.3d ___ (No. 91,965, filed 6/3/05).

FACTS:  The offender was charged with aggravated robbery, two counts of aggravated assault on a law enforcement officer, and criminal possession of a firearm.  After the offender’s bond was reduced, the offender was placed under house arrest with electronic monitoring.  

The offender pled guilty to aggravated robbery and two counts of aggravated assault on a law enforcement officer and was sentenced to 72 months imprisonment.  The offender received jail credit for 37 days (26 days in the Sedgwick County Juvenile Detention Facility and 11 days in the Sedgwick County jail).   The offender filed a nunc pro tunc motion to award jail time credit for the time spent under house arrest, totaling 228 days.

SENTENCING ISSUE:  Did the district court err in denying the offender’s motion for jail time credit for time spent under house arrest with electronic monitoring?

HELD:  The district court did not err in denying the offender’s motion for jail time credit for time spent under house arrest with electronic monitoring.  The district court imposed conditions of release, i.e., 24-hour-a-day house arrest with electronic monitoring, to reasonably assure the offender’s appearance, as permitted by K.S.A. 22-2802.  The offender chose to be released on bond with the condition of electronic monitoring as is not entitled to jail time credit for that period.  The Court further opined that under K.S.A. 21-4614, the time the offender spent in house arrest is not time that the offender spent incarcerated pending the disposition of his case. 

COURT OF APPEALS
SENTENCING CONSIDERATIONS:  State v. Haney, ___ Kan. App. 2d ___, ___ P.3d. ___ (Case No. 92,779, filed 8/5/05).

FACTS:  The offender was convicted of statutory rape in violation of K.S.A. 2004 Supp. 21-3502(a)(2).  The offender filed a motion for a downward dispositional and downward durational sentence based on the following factors:  no prior criminal history; his age; no psychological attributes consistent with persistent sex offenders; impaired judgment attributable to attention deficit hyperactivity disorder (ADHD), a history of head injuries,  and consumption of alcohol, which was the result of escalating alcohol abuse; because of these mental obstacles the offender was easily swayed by his peers; he demonstrated remorse for his conduct; there was no evidence of forced intercourse; the relative age of the victim and her willing participation in the sexual intercourse; and that the Kansas Sentencing Guidelines Act (KSGA) purpose of promoting rehabilitation for nonviolent offenders.

The district court granted the offender’s departure motion and sentenced the offender to 60 months probation with an underlying sentence of 30 months (the presumptive guidelines sentence for a severity level 1 felony with no criminal history is 147 to 165 months imprisonment).  The district court cited the following reasons to support imposition of the departure sentence: sentences of the other codefendants in relation to each defendant's culpability; the degree of harm or loss associated with the crime; the willing participation of the victim; and the defendant's receptiveness to rehabilitation.   The State appealed.
SENTENCING ISSUE:  Was the durational departure sentence consistent with the purposes and principles of the sentencing guidelines and proportionate to the severity of the crime of conviction?
HELD:  The factors the district court relied upon in granting the offender’s durational departure sentence were consistent with the purposes and principles of the sentencing guidelines; however, the amount of the durational departure sentence was not proportionate to the severity of the crime of conviction.  
Specifically, the Court did not approve the district court’s determination that the offender’s age relative to the age of the juvenile codefendant warranted a departure or the harm suffered by the victim in this case was less significant than the harm normally associated with statutory rape.  Additionally, the Court found no error in the district court’s reliance upon the “victim’s willing participation”, the offender’s lack of criminal history and amenability to probation as valid departure factors.  Furthermore, the Court  determined that the district court acted within its authority in granting a downward durational sentencing departure based on the district court’s findings regarding the voluntary participation of the victim and the offender’s lack of criminal history and amenability to rehabilitation.  
However, in reviewing the extent of the sentencing departure, the Court of Appeals cited several other sexual offenses and the sentencing ranges for those offenses in their conclusion that the downward departure sentence in this case was disproportionate to the severity of the crime.  Furthermore, the Court opined that “no reasonable person could have departed from the presumptive sentence to such an extent when relying on the approved departure factors in this case.”  Therefore, the durational departure constituted an abuse of judicial discretion.  The Court vacated the offender’s sentence and remanded the case for resentencing to a term proportionate to the crime of conviction. 
SENTENCING CONSIDERATIONS:  State v. Ussery, ___ Kan. App. 2d ___, ___ P.3d. ___ (Case No. 92,780, filed 8/5/05).

FACTS:  The offender was convicted of statutory rape in violation of K.S.A. 2004 Supp. 21-3502 (a)(2).  The offender filed a motion for a downward durational and dispositional departure sentence based on the following factors:  the victim was a willing participant in the conduct for which the offender was convicted and the degree of harm or loss attributed to the offense was less significant than the typical offense of this nature. 

The district court granted the offender’s departure motion and sentenced the offender to 60 months probation with an underlying sentence of 30 months (the presumptive guidelines sentence for a severity level 1 felony with no criminal history is 147 to 165 months). The district court cited the following reasons to support imposition of the departure sentence:  the relative sentences of the codefendants in relation to each defendant's relative culpability; the degree of harm associated with this particular crime; the willing participation of the victim in the criminal conduct; and the offender’s receptiveness to rehabilitation. 

SENTENCING ISSUE:  Was the durational departure sentence consistent with the purposes and principles of the sentencing guidelines and proportionate to the severity of the crime of conviction?

HELD:  The factors the district court relied upon in granting the offender’s durational departure sentence were consistent with the purposes and principles of the sentencing guidelines; however, the amount of the durational departure sentence was not proportionate to the severity of the crime of conviction.  

Specifically, the Court did not approve the district court’s determination that the offender’s age relative to the age of the juvenile codefendant warranted a departure or the harm suffered by the victim in this case was less significant than the harm normally associated with statutory rape.  Additionally, the Court found no error in the district court’s reliance upon the “victim’s willing participation”, the offender’s lack of criminal history and amenability to probation as valid departure factors.  Furthermore, the Court determined that the district court acted within its authority in granting a downward durational sentencing departure based on the district court’s findings regarding the voluntary participation of the victim and the offender’s lack of criminal history and amenability to rehabilitation.  

However, in reviewing the extent of the sentencing departure, the Court of Appeals cited several other sexual offenses and the sentencing ranges for those offenses in their conclusion that the downward departure sentence in this case was disproportionate to the severity of the crime.  Furthermore, the Court opined that “no reasonable person could have departed from the presumptive sentence to such an extent when relying on the approved departure factors in this case.”  Therefore, the durational departure constituted an abuse of judicial discretion.  The Court vacated the offender’s sentence and remanded the case for resentencing to a term proportionate to the crime of conviction. 
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