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KANSAS SUPREME COURT

SENTENCING CONSIDERATIONS: (Use of juvenile adjudications in calculating criminal history) State v. Carter, ___ Kan. ___, ___ Kan. App.2d ___ (Case No. 88,933, filed 6/25/04).
The offender was convicted in a second trial of first-degree felony murder, aggravated robbery, and criminal possession of a firearm.  The offender was originally convicted of first-degree premeditated murder, aggravated robbery, and criminal possession of a firearm.  The convictions from his first trial were reversed on a claim of ineffective assistance of counsel. See State v. Carter, 270 Kan. 426, 14 P.3d 1138 (2000).


One of the issues the offender raised on appeal was that including his juvenile adjudications in calculating his criminal history score violated Apprendi v. New Jersey, 540 U.S. 466, 147 L. Ed. 2d 435, 120 S. Ct. 2348 (2000).   On this issue the court stated in pertinent part:  “In State v. Hitt, 273 Kan. 224, 236, 42 P.3d 732 (2002), cert. denied 537 U.S. 1104 (2003), we held that juvenile adjudications "enjoy ample procedural safeguards" and are therefore encompassed in the Apprendi exception for enhancement of criminal sentences because of prior crimes.” The offender’s convictions and sentences were affirmed.
SENTENCING CONSIDERATIONS: (Application of Apprendi v. New Jersey)  Guadina v. State, ___ Kan. ___, ___ Kan. App.2d ___ (Case No. 89,217, filed 6/25/04).  The offender contended that the Kansas Supreme Court’s interpretation of the United States Supreme Court decision in Apprendi v. New Jersey, 530 U.S. 466, 147 L. Ed. 2d 435, 120 S. Ct. 2348 (2000), which was applied in State v. Gould, 271 Kan. 394, 23 P.3d 801 (2001), required that his enhanced sentence be vacated. 

The offender was convicted of aggravated battery, aggravated burglary, and aggravated kidnapping. The trial court dismissed the aggravated kidnapping conviction because the complaint contained a fatal error.  The trial court granted the State's motion for an upward durational departure and sentenced the offender to double the maximum presumptive sentences and ordered that the sentences be served consecutively for a total prison term of 150 months.  The offender appealed claiming ineffective assistance of counsel.

The court’s decision in this cases depended on whether the offender’s appeal was final at the time he raised the 60-1507 motion on appeal.  The court concluded that the offender’s time to appeal was not final because he was still able to file a petition for writ of certiorari with the United States Supreme Court.  Therefore, the offender’s appeal was still pending at the time of Apprendi.  The court ultimately reversed and remanded the offender’s case for resentencing.
SENTENCING CONSIDERATIONS: (Probation Revocation) State v. Legero, ___ Kan. ___, ___ Kan. App.2d ___ (Case No. 89,485, filed 6/25/04).  The offender pled guilty in separate cases to disorderly conduct and attempted criminal damage to property.  The offender was sentenced by a district magistrate judge to 30 days in jail for each count, to run concurrently and was granted 12 months probation. 

On May 9, 2002, the offender was before the magistrate for a probation revocation hearing. The offender stipulated to the allegation that he had been arrested and charged with driving under the influence of alcohol. The magistrate revoked the offender’s probation and ordered him to serve his jail sentence.

The offender filed a notice of appeal to the district court pursuant to K.S.A. 2003 Supp. 22-3609a.  The notice appealed the magistrate's revocation of probation and imposition of sentence. The district court dismissed the appeal, finding that it lacked subject matter jurisdiction to review a magistrate's order revoking probation. 

The offender appealed the district court's dismissal to the Court of Appeals. The Court of Appeals reversed the district court, concluding K.S.A. 2003 Supp. 22-3609a confers appellate jurisdiction in the district court. State v. Legero, 31 Kan. App. 2d 897, 75 P.3d 273 (2003).  The Kansas Supreme Court granted the States petition for review.

After review, the court stated in pertinent part:  “We hold that K.S.A. 2003 Supp. 22-3609a does not authorize an appeal to the district court by a defendant from an order of a district magistrate judge revoking the defendant's probation. To hold otherwise would be wholly inconsistent with the mandatory trial de novo procedure on the original complaint. The judgment of the Court of Appeals is reversed. The judgment of the district court is affirmed.” 

SENTENCING CONSIDERATIONS: (Application of State v. McAdam), State v. Barnes, ___ Kan. ___, ___ Kan. App. 2d ___ (Case No. 89,628, filed 6/25/04).  Pursuant to a plea agreement, the offender pled guilty to aiding and abetting the manufacture of methamphetamine, possession of methamphetamine, possession of methamphetamine with intent to sell, possession of drug paraphernalia and endangering a child.

In State v. Barnes, No. 89,628, unpublished opinion filed November 7, 2003 the Court of Appeals upheld the offender’s sentence, holding in part that there was no error in sentencing her to a drug severity level 1 felony pursuant to K.S.A. 65-4159(a) rather than drug severity level 3 pursuant to K.S.A. 65-4161(a).  The Kansas Supreme Court granted review on the sole issue of whether State v. McAdam applied.

The State contended that McAdam did not control the offender’s case because the offender received the benefit of a favorable plea agreement.  The offender argued that her guilty plea is of no significance because, under McAdam, the imposition of a drug severity level 1 felony sentence was an illegal sentence.  The Court found the sentence in McAdam was not an illegal sentence.  The problem was that, under McAdam, two statutes have identical elements.

Like McAdam, the offender failed to raise the sentencing issue before the trial court.   In this opinion the Court stated in pertinent part:  “The district court had jurisdiction to find Barnes guilty and impose sentence.  Further, Barnes sentence conformed to K.S.A. 65-4159 as to both its character and term of punishment.  Her sentence was not ambiguous in the time or manner in which it was to be served.  Thus, Barnes sentence was not “illegal”.”
The Court further stated: “The conclusion that Barnes’ sentence was not illegal does not, however, deprive this Court of jurisdiction to hear Barnes’ appeal because K.S.A. 21-4721(e) provides:  “In any appeal, the appellate court may review a claim that… (3) the sentencing court erred in ranking the crime severity level of the current crime.”

     The offender argued that McAdam should apply to any appeal pending at the time of the decision.  (The offender’s appeal was pending on direct appeal when McAdam was decided.)

    The State requested the Court to consider the application of Substitute for HB 2777.  Addressing the retroactive provision (New section 3), the Court stated:  “Despite this statement (New section 3) of legislative intent, there are limitations upon the retroactivity of legislation.  In this situation, Substitute for HB 2777 increases the penalty to which Barnes would be subject if the legislation is applied to her. Without the legislation, she must be sentenced for a drug severity level 3 felony under the McAdam decision.  Therefore, the retroactivity provision cannot be constitutionally applied to Barnes.  The McAdam rule should apply to this case which was a direct appeal pending as of the date of the McAdam decision.”
SENTENCING CONSIDERATIONS: (Illegal Sentence) State v. Mebane, ___ Kan. ___, ___ Kan. App. 2d ___ (Case No. 89,640, filed 6/25/04).  In 1985, the offender was convicted of two counts of aggravated kidnapping, two counts of aggravated sodomy, and one count each of rape and aggravated burglary.  The offender was originally sentenced to life on each aggravated kidnapping conviction, 45 years to life on each aggravated sodomy conviction, 45 years to life on the rape conviction, and 15 to 45 years on the aggravated burglary conviction.  All of the offender’s sentences were enhanced pursuant to the Habitual Criminal Act, K.S.A. 21-4504 and ordered to run consecutive.

On direct appeal, the court affirmed the offender’s convictions but reversed for resentencing because the district court had failed to order that the offender’s sentences run consecutive to a sentence from which the offender was on parole at the time of the offenses. See State v. Mebane, No. 59,601, unpublished opinion filed March 27, 1987. 

The offender was resentenced on May 12, 1987. The district court reimposed the same sentences it had originally imposed, except that it ordered all of the sentences to run concurrent with one another but consecutive to sentences imposed in two 1982 cases. 

The offender filed additional motions claiming that he received an illegal sentence.  The court ultimately decided that the offender did not receive an illegal sentence and that the offender must serve his entire 45 year minimum sentence before he is eligible for parole. 

KANSAS COURT OF APPEALS

SENTENCING CONSIDERATIONS: (Probation duration) State v. Freeman, ____ Kan. App. 2d ____, ____ P.3d ___ (Case No. 90,197, filed 7/23/04) Pursuant to a plea agreement, the offender was convicted of one count of possession of cocaine.  In return for the offender’s plea another charge was dismissed and the State agreed not to oppose a downward dispositional departure to probation. The offender was sentenced to an underlying term of 28 months and placed on probation for 12 months. 

In 2001, the offender signed an order extending his probation another year.   In 2002 the State filed a motion to revoke the offender’s probation.  The offender filed a motion to dismiss for lack of jurisdiction, contending the probation had not been properly extended because he was not afforded a hearing. The trial court denied the offender’s motion, finding that the offender had waived his right to a hearing when he signed the order extending his probation. The court revoked the offender’s probation and ordered him to serve his underlying sentence.  
The court’s analysis included a review of K.S.A. 2003 Supp. 21-4611(c)(8) which requires the extension of probation to occur pursuant to a modification hearing and a judicial finding of necessity.   The court determined that the order the offender signed extending his probation made no reference to the statutory language requiring a hearing and a judicial finding of necessity.  Therefore, the court found that the offender did not knowingly and voluntarily waive his right to a hearing.  The court reversed the trial court’s decision and remanded with instructions to release the offender from custody.
SENTENCING CONSIDERATIONS: (Persistent Sex Offender) State v. Kackley, ___ Kan. App. 2d ___, ___ P.3d ___ (Case No. 90, 303, filed 7/9/2004).  The offender was convicted of aggravated indecent liberties with a child and sentenced to 214 months imprisonment.  The offender appealed claiming, among other issues, that the trial court violated his right under the Sixth Amendment to the United States Constitution by imposing an increased sentence based upon his prior criminal history.   The offender claimed that his classification as a persistent sex offender should have been alleged in the complaint and proven to a jury beyond a reasonable doubt.  The offender based his claim upon Apprendi v. New Jersey, 530 U.S. 466, 147 L. Ed. 2d 435, 120 S. Ct. 2348 (2000). 


On this issue the court stated in pertinent part:  “In State v. Moore, 274 Kan. 639, 653-54, 55 P.3d 903 (2002), our Supreme Court noted that the defendant's prior and current convictions were defined by statute as sexually violent crimes and held the trial court's decision to double the defendant's sentence under K.S.A. 2003 Supp. 21-4704(j) did not violate Apprendi.  The court upheld the offender’s sentence.
SENTENCING CONSIDERATIONS: (Departure Sentencing) State v. Neri, ___ Kan. App. 2d ___, ___ P.3d ____ (Case No. 91, 020, filed 8/13/2004).  The offender was convicted of seven counts of forgery for stealing and forging checks from the Olathe Youth Baseball Program.  The offender qualified for presumptive probation under the KSGA, however the court imposed an upward dispositional departure based on the courts finding that the children of baseball program were the victims of the offender’s crime, and sentenced the offender to prison for 30 months.  
The offender appealed claiming the sentencing court erroneously applied the aggravating factor at 21-4716(c)(2)(A) because there was no connection between his crime and a vulnerable victim.  


In support of the departure sentence, the court found the victims of the forgeries to be the children in the baseball program and that the children, because of their ages, were particularly vulnerable to the offender’s actions which constituted a substantial and compelling reason for the departure sentence.

The court, reversing the offender’s sentence, stated in pertinent part:  “The statutory description of vulnerability lists several human characteristics, including age, infirmity, and reduced physical or mental capacity.  K.S.A. 2003 Supp. 21-4716(c)(2)(A).  Where the victim is an organization, as opposed to a person, a finding of vulnerability is less applicable.  The essence of the vulnerable victim aggravating sentencing factor is that the vulnerability somehow facilitates commission of the crime.”  The court concluded that the aggravating factor in this case was “misplaced”.   
SENTENCING CONSIDERATIONS: (Conditional Probation Violator)  State v. Miller, ___ Kan. App. 2d ___, ___ P.3d ___ (Case No. 90, 561, filed 8/13/04).  The offender’s probation for residential burglary was revoked and he was ordered to serve his underlying prison term.  The offender appealed claiming the court failed to state its reasoning with particularity for refusing to assign him to community corrections pursuant to K.S.A. 2003 Supp. 22-3716(b).  

At the time the offender pled guilty to two counts of residential burglary, he was on parole and had been previously convicted of residential burglary.  The offender’s presumptive sentence for the burglary convictions was prison, however pursuant to a plea agreement, the offender was assigned to community corrections.  The offender received a 27 month imprisonment term but was granted a downward dispositional departure to probation for 24 months to court services.


The court’s analysis included a review of K.S.A. 22-3716(b) and stated in pertinent part:  “the provisions of 22-3716(b) apply even if the original sentence was a departure”.  The offender’s sentence was reversed and remanded for a hearing for the district court to either make the particularized findings required by K.S.A. 2003 Supp. 22-3716(b) or to assign the offender to community corrections.
SENTENCING CONSIDERATIONS: (Sex Offender)  State v. Pottoroff, ​___ Kan. App. 2d ___, ___ P.3d ___ (Case No. 90, 981, filed 8/20/04).  The offender pled no contest to one count of failure to register, a level 10 felony pursuant to K.S.A. 2001 Supp. 22-4903.  In exchange for the plea, the State agreed to recommend the "low number in the appropriate sentencing grid box" and probation.  The presentence investigation report (PSI) indicated that the offender had one previous conviction of attempted aggravated indecent liberties with a child resulting in a criminal history score of “C”.  The offender objected to the use of this prior conviction in calculating his criminal history score, arguing that this conviction was an element of his crime of failure to register.  The district court agreed and excluded the prior conviction resulting in a criminal history score “G”.   The state appealed.

The court, affirming the district court’s decision, stated in pertinent part:  “The inescapable conclusion from an analysis of the statutory scheme including definitions is that a defendant is not an "offender" and has no duty to register unless he or she has been convicted of or adjudicated a juvenile offender for committing one of the referenced offenses. Accordingly, the conviction that created the need for registration under the scheme is necessarily an element of the offense of failure to register and cannot be counted in determining the criminal history score under K.S.A. 21-4710(d)(11).” 

SENTENCING CONSIDERATIONS: (Illegal Sentence) State v. Post, ___ Kan. App. 2d. ___, ___ P.3d ___ (Case No. 90,964, filed 8/27/04).  The offender was convicted of aggravated indecent liberties with a child, attempted aggravated indecent solicitation of a child and felony obstruction of official duty.  The trial court sentenced the offender to 73 months incarceration and ordered that he have no contact with the victim, witnesses and the victim’s mother during the time of his incarceration.  The offender appealed the denial of his motion to allow visitation with the victim’s mother.  The sole issue on appeal was whether the trial court had statutory authority to impose the no contact order under K.S.A. 2003 Supp. 21-4603d.


The court affirming the district court’s decision stated in pertinent part:  “Under the unique facts of this case, the trial court was able to impose the no contact order during Post's incarceration by combining K.S.A. 2003 Supp. 21-4603d(a)(1) with K.S.A. 2003 Supp. 21-4603d(a)(3). Under K.S.A. 2003 Supp. 21-4603d(a)(3), the trial court can release a defendant on probation "subject to such conditions as the court may deem appropriate." Although Post's sentence was incarceration and not probation in this case, K.S.A. 2003 Supp. 21-4603d(a)(11) allows a trial court to impose any appropriate combination of (1) and (3). As a result, the trial court had the authority to combine incarceration with the no contact order that it entered in this case.” 

SENTENCING CONSIDERATIONS: (Illegal Sentence) Thompson v. State, ____ Kan. App. 2d ____, ____ P.3d ___ (Case No. 91,011, filed 9/10/2004).  The offender was convicted of a severity level 1 offense under K.S.A. 65-4160 based on two prior convictions for possession of methamphetamine under that statute.  The offender raised three issues on appeal.  Those issues were:  his two prior convictions were both sentenced as first offenses and therefore could not be used to elevate his possession of methamphetamine charge from a severity level 4 offense to a severity level 1 offense under K.S.A. 65-4160, the complaint failed to allege his prior convictions and therefore he should be resentenced to a severity level 4 offense, and ineffective assistance of counsel.
Citing the language of K.S.A. 65-4160, the Court stated in pertinent part:  “The plain language of K.S.A. 65-4160 does not require that a defendant be sentenced to a severity level 4 offense, then to a severity level 2 offense, and then to a severity level 1 offense.  The level of the offense is dependent solely on the number of previous convictions.”  The Court determined the offender was properly sentenced under K.S.A. 65-4160 to a level 1 offense based on two prior convictions under that statute.
The Court also determined that the State is required to set forth in the complaint the severity level of the charged offense under K.S.A. 65-4160, however the State was not required to bring forth evidence of the offender’s prior convictions that enhance the offense from a severity level 4 offense to a severity level 1 offense until the sentencing phase of the case.  The amended complaint contained the offense the offender was charged with as a severity level 1 offense and therefore the offender was adequately notified of the severity level of the offense to which he plead to and was convicted.

The Court did not address the offender’s ineffective assistance of counsel claim based on their determination that the offender was notified of the severity level of the offense and that he was properly sentenced.
