KANSAS SENTENCING COMMISSION
CASE LAW UPDATES

(10/04 – 11/04)
IN THE KANSAS SUPREME COURT

No sentencing issues.

KANSAS COURT OF APPEALS
SENTENCING CONSIDERATIONS: (Criminal History Scoring and State v. McAdam) State v. Welty, ___ Kan. App. 2d ___, ___ P.3d ____(Case No. 91,102, filed 10/8/2004). 

FACTS: The offender was charged with conspiracy to manufacture methamphetamine, attempted manufacture of methamphetamine, and possession of ephedrine with intent to manufacture an illegal substance.  As part of a plea agreement, the offender pled no contest to one count of attempted manufacture of methamphetamine, a severity level 1 offense, in exchange for dismissal of the other charges.  
At sentencing, the offender objected to the inclusion of a prior misdemeanor conviction in his criminal history. The offender argued that the State was bound by the criminal history established in a prior presentence investigation report (PSI) prepared and adopted by a court in a Shawnee County case.  The PSI writer in the current case found a prior misdemeanor conviction for battery which had not been counted in the offender’s criminal history in the Shawnee County case.  The inclusion of the misdemeanor conviction resulted in the offender having criminal history score A.  The district court overruled the offender’s objection and included the prior conviction in his criminal history.  The offender was sentenced to a controlling term of 188 months imprisonment.

The offender appealed, claiming that the district court erred in including the prior conviction in his criminal history because that conviction was not included in a PSI criminal history report adopted by a court at a prior sentencing.  Additionally, the offender claimed that he should be resentenced to a drug severity level 3 offense pursuant to State v. McAdam, 277 Kan. 136, 83 P.3d 161 (2003).
SENTENCING ISSUE:  Is the Court bound in the current case by the PSI report established and adopted in a prior case? And is the decision in State v. McAdam applicable?

HELD:  The sentencing court is not bound by the criminal history report in a prior case. The decision in State v. McAdam is applicable to this case because the offender’s appeal was pending at the time of the decision in McAdam.  The Court remanded the case to the district court for resentencing.
SENTENCING CONSIDERATIONS: (Withdraw of plea) State v. Davis, ____ Kan. App. 2d ___, ____ P.3d ____(Case No. 91,381, filed 10/8/2004).  
FACTS:  The offender was charged with aggravated robbery.  As part of a plea agreement, the offender agreed to plead guilty or no contest to aggravated robbery in exchange for the State furnishing a written memorandum that the United States Attorney would not file bank robbery charges against the offender in federal court.  The offender signed the plea agreement, which also provided that there was no agreement on sentencing.  

At the plea hearing, the offender pled guilty in accordance with the plea agreement.  The terms of the plea agreement were reviewed by the district court and both parties agreed to the conditions.  After reviewing the plea agreement, informing the offender of the charge and the maximum penalties which could be imposed and making sure the offender had voluntarily and freely entered the plea, the court accepted the offender’s plea.
Before sentencing, the offender sent a letter to the judge claiming the offender’s attorney had threatened him and his family and had refused to give the offender documents pertaining to his case.  At sentencing, the offender informed the court that he wanted to withdraw his plea.  At that point, the court reviewed the journal entry of the offender’s plea hearing, including the rights explained to the offender at the time of his plea.  After reviewing the journal entry and questioning the offender, the court concluded the offender was “totally aware of those proceedings [the plea hearing] and understood what he was doing.”  The court denied the offender’s motion to withdraw his plea and imposed 66 months incarceration with a post release supervision term of 36 months.  The offender appealed.
SENTENCING ISSUE: Was the offender entitled to withdraw his guilty plea?

HELD: The offender was not entitled to withdraw his guilty plea.  The Court concluded, stating in pertinent part:  “The district court made an inquiry into the alleged conflict between Davis and his counsel.  The district court asked Davis several questions about whether he understood the nature and consequences of his plea.”  “Therefore, based on the offender’s responses to the district court’s inquiry, the district court did not abuse its discretion in denying Davis’ motion to withdraw his plea.”
SENTENCING CONSIDERATIONS: (K.S.A. 2002 Supp. 8-1567) State v. Sedillos, ___ Kan. App. 2d ___, ___ P.3d ____ (Case no. 91,498, filed 10/8/04).
FACTS:  The offender was convicted of driving under the influence (DUI), 3rd offense,  in violation of K.S.A. 2002 Supp. 8-1567.  The offender claimed that his prior DUI convictions should have decayed after five years and therefore the classification of his current DUI as a 3rd offense violated the Ex Post Facto and Due Process Clauses of the United States Consitituion.  Additionally, the offender claimed that the trial court erred in using his two prior DUI convictions to enhance his current DUI conviction to a felony when K.S.A. 2002 Supp. 8-1567 did not include a retroactive provision pertaining to the prior convictions.

SENTENCING ISSUES:  Did inclusion of the offender’s two prior DUI convictions  decay after five years and if not could those DUIs be used to enhance the offender’s current conviction from a misdemeanor to a felony.

HELD:  The inclusion of the offender’s two prior DUI convictions did not decay after five years because the statute indicated that a person’s lifetime prior convictions are to be taken into account for sentencing purposes.  Although the previous version of K.S.A. 8-1567, included the phrase “prior to the effective date of this act” that language was unnecessary because other language indicated that convictions occurring within the previous five years would be taken into account.  The offender’s two prior DUI convictions could be used to elevate his current conviction from a misdemeanor to a felony.
